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THE DISTRICT OF COLUMBIA Vs. CLINTON H. EMERSON, 1 


| Declaration. Filed Sep. 30, 1882. 
In the Supreme Court of the District of Columbia. 


Crinton H. EMERson 
vs. >Law. No. 23948. 
Tue District or CoLumBIA. ) 


The plaintiff sues the defendant, a municipal corporation created 
by law, for that whereas the defendant as such municipality was, 
on the 4th day of February, 1882, and for many years prior thereto 
had been, and has ever since been and now is, charged by law, 
among other things, with the duty of keeping or causing the side- 
walks of the city of Washington to be kept in good order and con- 
dition so that all citizens of the said District and all others having 
occasion thereto might safely traverse and pass on foot upon said 
sidewalks without the hazard of injury to life or limb by reason 
of said sidewalks being out of repair or in unsafe condition; yet, 
notwithstanding the said duty and obligation on the part of the 
defendant, on the said fourth day of February, ISS2, and for a long 
time prior thereto, the defendant wrongfully and negligently per- 
mitted the sidewalk in front of building No. 1219, on the north side 
of IF St. N. W., between 12th and 13th Sts., to be in an unsafe and 
dangerous condition for pedestrians to pass over it on account of a 
depression in said sidewalk to the depth of about six inches below 

the surface of the grade of said sidewalk, said depression 
2 being circular in form and of about the diameter of three 

feet, of which dangerous defect in the sidewalk the defend- 
ant had full notice long prior tothe said 4th day of ebruary, LSS2, 
on which said day, between the hours of 1 and 2 o'clock p.m, the 
plaintiff, while passing along said sidewalk, going. east, slipped his 
foot upon the side of the depression aforesaid and he fell, breaking 
both the bones of his right ankle. A heavy snow had fallen that 
morning, and the said depression in the said sidewalk was filled 
with snow, so that the’plaintiff-could not see it, and he did not know 
it was there, and the plaintiff used due care. 

And the plaintiff says that in consequence of said injury he was 
confined to his bed about ten weeks, and to the house about four 
months. He suffered great bodily pain and was subjected to great 
expense for physicians, surgeons, medicines, nurses, and other 
things consequent upon said injury. He has lost about $1,000 in 
his business as a stenographer. His power of locomotion is perma- 
neitly impaired, and he is now compelled te get about the city in 
street-cars or hacks, being unable to walk any considerable distance. 
His car and hack hire is at least $200 a year more than before the 
said injury, and in consequence thereof his general health and 
capacity to earn a livelihood are also permanently impaired. 

He claims $20,000 damages. 

By 8S. S. HENKLE, 
His Att'y. 
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The defendant is to plead hereto on or before the first special 
term of the court occurring twenty days after service hereof; other- 
wise judgmeut. 

S. S. HENKLE, 
Atty for PU i. 


‘> 


oO Summons. Issued Sept. 30th, 1882. 


In the Supreme Court of the District of Columbia, the 50 day of 
Septem ber, 1882. 


Crinton H. Emerson, Plaintiff, 
Us -At Law. No. 23948. 


Tue Disrricr or Cotumpra, Defendant. } 


The President of the United States to the defendant, Greeting: 

You are hereby commanded to appear in this court on the first 
day of its first special term occurring 20 days after service of this 
writ on you to answer the plaintiff’s suit and show why he should 
not have judgment against you for the cause of action stated in his 
declaration. 

Witness D. Kk. Cartter, chief justice. 

R. J. MEIGS, Clerk, 
By J. R. YOUNG, 
Ass'f CT rk. 


HENKLE, Attorney. 


Note.—The special terms of the court commence on the first 
Tuesday of every month, except August, in which month there is 
no term of the court. 


Marshal's Return. 


Served copies of declaration, notice to plead, aflidavit, and this 
summons on the defendant by service on Thos. P. Morgan, Commis- 
sioner, the 50th day of Sept., 1882. 


C. bk. HENRY, A/arshal. 


4 Defendant's Plea. Filed Nov. p LSS2. 
In the Supreme Court of the District of Columbia. 


Crinton H. Emerson 
vs. -At Law. No. 23048. 
Tue Disrricr or Corumeta. | 


The defendant for plea says that it is not guilty as the said piain- 
tiffin his declaration hath alleged. 
A. G. RIDDLE, 
Att'y for Def’t. 


Go 
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Joinder of Issue. Filed Nov. 7, 1882. 
In the Supreme Court of the District of Columbia. 


Crinton H. EMERSON 
. V8. ' Law. No. 23948. 
Tue Distr. or Conumera. } 


The plaintiff joins issue upon the defendant's plea. 
S. 8S. HENKLE, 
Att'y for PUUG. 


o Note of Issue. Filed Nor. 7, 1SS?. 
In the Supreme Court of the District of Columbia. 


Crhinton H. Emerson 
vs. Law. No. 23948. 
Tur Distr. or Cotumetra. J 


S. S. Ilenkle, att’y for pl’ff; A. G. Riddle, att’y for def’t. 
Last pleading filed Nov. 7, 1882. ' 
Ss. S. HENKLE, 
Att'y for PUff. 
‘Yo clerk of court. 
Court Proceedings. 


Proceedings before the supreme eourt of the District.of Columbia, 
holding a special term and circuit court, commencing this third 
Monday, it being the 20th day, of October, A. D. 1884. 

Monpbay, October 20th, A. D. 1884. 
By order of Alexander B. Hagner, one of the justices of said su- 
preme court, presiding, the court is opened, by proclamation of the 
marshal, pursuant to rule of court. 
* * . “ 2 
* Turespay, January 6th, A. D. 1885. 
Session resumed pursuant to adjournment, Hagner, justice, pre- 
siding. 


Us * + * * 


G Crixnton H. Emerson, PIt el, 
Us, > At Law. No. 2304S. Cal. L153. 
Tue Districr or CotumsBtia, Def’t. 


Now come here as well the plaintiff, by his attorney, Mr. Henkle, 
as the defendant,.by its attorney, Mr. Riddle, and a jury of good and 
lawful men of the District, to wit, James A. Clark, George Turner, 
Charles A. Payne, Robert J. Johnson, Basel M. Chase, Thomas J. 
Lutrell, Samuel Queen, Eberhard Koltman, Edward J. O'Hare, 
Charles H. Joy, James F. Webster, and Edward V. Rice, who, being 
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re | 
e duly sworn to try the issue above joined, after hearing a part of the 
bs evidence, are respited until the meeting of the court to-morrow 
% morning. 
$ Adjourned till ten o’clock to-morrow morning. 
& y ne > 
“a Wepnesbay, January 7th, A. D. 1889. 
a Session resumed pursuant to adjournment, Hagner, justice, pre- 
| ( 
i siding 
* * * x * * * 


Crinton H. Emerson, PI’t’ff, 


v8. . At Law. No:23948. Cal. 118. 
Tue Districr or CoLuMBIA, Def’t. J 
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Now again come here the parties aforesaid, in manner aforesaid, 
and the same jury that was respited yesterday, who, after the fur- 
ther hearing of the case, are again respited until the meeting of the 
court to-morrow morning. 
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* + * 
7 Tuurspay, January 8th, A. D. 1855. 
Session resumed pursuant to adjournment, Hagner, justice, 
presiding. 


* * * 


Crinton H. Emerson, PI't ff,’ ) 


vs. At Law. No. 23948. Cal. 113. 
Tue District or Cotumsia, Def’t. f 


Now come ‘again the parties aforesaid, in manner aforesaid, and 
the same jury that was respited vesterday, who, after the case was 
given them, on their oath say that they find said issue in favor 
of the plaintiff and assess his damages by reason of the premises at 
the sum of five thousand dollars, besides costs. ‘Therefore it is con- 
sidered that the plaintiff recover against said defendant five thou- 
sand dollars for his damages, in manner and form as aforesaid as- 
sessed, and $— for his costs of suit, and have execution thereof. 


Motion for New Trial. Filed Jan. 10, 1885. 
In the Supreme Court of the District of Columbia. 


Crinton H. Emerson 


US. it At Law. No. 23948. 
Ture District or Cotumsra. } 


And now comes the defendant, The District of Columbia, by 
its attorney, and moves the court to set aside the verdict 
rendered herein and grant the defendant a new trial, and for 
cause assigns the following reasons : 

1. Because the verdict is contrary to the evidence. 

2. Because the evidence is insufficient to support the verdict. 
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3. Because the damages assessed by the jury are excessive. 
A. G. RIDDLE, 
Attorney for Defendant. 


Motion for New Trial on Exceptions. Filed Jan. 10, 1885. 
[In the Supreme Court of the District of Columbia. 


CriInton H. EmMeRsSON ) 
re. J 


Tue District oF COLUMBIA. j 


And now comes the defendant, The District of Columbia, and 
files this its motion for a new trial on bills of exceptions duly taken 
at the trial hereof: 

1. For errors of law committed by the justice presiding in the 
admission and,exclusion of evidence. : 

2. For errors of law committed by the justice presiding in his 
rulings and instructions at the trial hereof. 

A. G. RIDDLE, 
Attorney for Defendant. 


9 Court Proce dings. 


SATURDAY, January 17, 1885. 
Session resumed pursuant to adjournment, Hagner, justice, presid- 
ing. 


« * *K * re x * 


Crinton H. Emerson 
vs. ~Law. 23948. 
Tue Disrricr or CotumsBra. } 


This cause coming on to be heard upon the motions heretofore 
filed herein and of record — behalf of defendant for new trial and 
being considered, it.is ordered that said motions be, and hereby are, 
overruled; from which order defendant enters its appeal to the general 
term. 

+ * * - * * * 
SATURDAY, January 24, 1885. 

Session resumed pursuant to adjournment, Hagner, justice, presid- 
ing. 

* K * * * *K + 

Ordered that this term of the court be, and hereby is, kept open 
for the purpose of completing the bills of exceptions prayed in the 
respective cases wherein they are being prepared. 


* x ™ * oe x x 
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10 Proceedings before the supreme court of the District of Co- 
lumbia, holding a special term and circuit court, commenc- 
ing the fourth Monday, being the 26th day, of January, 1885. 
Monpay, January 26, 1885. 
By order of Walter 8S. Cox, one of the justices of the supreme 


court of the District of Columbia assigned to preside at the said 
term, the marshal proclaims the court as opened. 
- *K ‘ * * * 
Turspay, April 21st, A. D. 1885 
Session resumed pursuant to adjournment, Cox, justice, presid- 
ing. 
* * * * * K * 
Crinton I]. Emerson, PI’t’ff, 
Us. 'At Law. No. 23948. 
Tue District or CoLuMBIA. 


Now again comes here the defendant, by its said attorney, and ten- 
ders to the court here its bill of exceptions to the rulings of the court 
on the trial of this case, and prays that they may be duly signed, 
sealed, and made a part of the record, now for then, which 1s done 
accordingly. 


Bill of Exceptions. Filed Apr. 21, 1885. 
In the Supreme Court of the District of Columbia. 


Crinton H. EMERSON 
us. -At Law. No. 23948. 


Tue District or COLUMBIA. 
11 Defendant’s bill of exceptions. 


Be it remembered that at the trial of this cause before Mr. Jus- 
tice A. B. Hagner and a jury regarly sworn and empaneled to try 
the issues between the plaintiff and defendant, the plaintiff, to main- 
tain and prove the issues upon his part joined, offered and gave tes- 
timony tending to show that he was by occupation a stenographer, 
and was so on the 4th day of February, 1882; that he was clerk of 
the House Committee on Patents and private secretary of ex-Gov- 
ernor Young, of Ohio, and two or three other members of Congress ; 
that he also reported arguments before said committee, for which he 
received pay in addition to his salary; that on the 4th day of Feb- 
ruary, 1882, he left his house about 9 o’clock in the morning for the 
purpose of keeping an engagement with ex-Governor Young at his 
residence on G street, near the corner of Twelfth ; that he staid there 
until about 1 o'clock, when, at the request of Governor Young, the 
said plaintiff started from said Y oung’s residence to go to the Ebbitt 
House to mail certain matter; that on reaching F street he walked 
along on the north side thereof, and in front of the premises No. 
1219 he fell and broke his ankle, sustaining a compound fracture of 
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the right leg; that at the time of said accident it was about fifteen 
minutes past one in the afternoon ; that the ground was well covered 
with snow; that the cause of his breaking his ankle was that he 
trod into a hole which was about in the middle of the sidewalk ; 
that his right foot slipped and he fell upon it, breaking his right 
leg ; that he did not know that the hole was in the sidewalk ; 
12 that he had not passed along on the north side of F street at 
that point for six months prior to said date; that he could 
not see said hole in the sidewalk because soft snow had covered the 
hole, so that it was perfectly invisible; tiat the said plaintiff could 
not say whether it was snowing or not at the time of the accident ; 
that the’ best way the plaintiff could describe the manner in which 
the accident happened was as if he was going down stairs and 
thought he had reached the last step, and had stepped down with 
that impression; that that was the way he fell into this hole; that 
he fell with his whole weight on his right leg and went down with 
crushing force; that his residence at the time was No. 2206 I street 
northwest; that he went home in a hack; that he was first taken 
into Squire Taylor’s office, located on premises No. 1221 F street, 
when he was afterwards removed in a hack to his home; that the 
only treatment that he received consisted of his leg being confined 
in a fracture box for seven or eight weeks; that during said treat- 
ment he had to lay on his back all the time and could not turn 
even on his side; that for the first two or three weeks he suffered so 
that he could not sleep unless he was supplied with a narcotic 
or something to put him to sleep; that he was confined to his 
house by reason of said accident until June, and was on 
crutches until the following fall ; that only the night before the trial 
of this case, being a damp night, he scarcely slept one hour, which 
is the case every time there is inclement weather; that he can 
now walk probably half or three-quarters of a mile without 
being fatigued and no further, but before the injury he could walk 
any distance within reason without being fatigued ; that his 
LS physician’s bill amounted to $250; that he didn’t have a 
nurse. There was no appearance at all of any holes being 
there, and there was no depression in the snow. | It was a perfectly 
level surface; that the plaintiff was on the north side of the hole 
and trod on the northern extremity of it and went down into it; 
that there was nothing to show the plaintiff the size of the hole or 
its depth; that the snow was about four or five inches deep; that It 
was a stormy day; that it was his right leg that got broke; that the 
plaintiff slipped into said hole or stumbled into said hole; that said 
hole was eight or ten inches deep; that the plaintiff did not see any 
path there, but that it was just one unbroken sheet of snow. 

The plaintiff further gave evidence tending to show that for two 
weeks prior to the accident there had been a depression in the side- 
walk where the plaintiff fell, and that on Wednesday immediately 
preceding Satuday, the day of the accident, it had developed into 
quite a hole, and that someone put a barrel in the hole, which went 
down nearly out of sight, when somebody put a bush inside of the 
barrel, on the Thursday immediately preceding the accident; that 
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the area of the depression that had been there for some time was 
about as large in diameter as the bottom of an ordinary chair; that 
said depression was about six or eight inches deep; that said F street 
is amuch travelled thoroughfare; that policemen frequently passed 
where said depression was; that McNeal, one of the policemen on 
the beat, was asked why he didn’t report it, and he said that he had 
repeatedly, and didn’t know why they did not repair it; that this 

dangerous hole in the sidewalk was the subject of much com- 
14 ment in the neigborhood ; that said hole had been filled the 

morning or the day before the accident to within about two 
inches of the level of the pavement; that it was filled with dirt, and 
had been evidently filled with the intention of paving it with brick ; 
that it was not paved before the accident. 

And on cross-examination by the defendant of A. 8S. Taylor, a 
witness on behalf of the plaintiff, he testified that he saw the plain- 
tiff fall; that he, the said Taylor, was standing at the door of his 
office, which was in the next house to the house in front of which 
the accident happened; that the plaintiff was on the north side of 
the pavement, next to the steps; that the plaintiff did not tread in 
the hole, but stepped on the hard surface of the trodden snow on 
the north edge of the hole and slipped into the hole; that it com- 
menced to snow on the morning of the accident and snowed all 
day; that the sidewalks were covered with snow; that a person 
passing along there could not see the hole; that it was snowing at 
the time of the accident; that there was a path there made by the 
people walking around both sides of where this hole was, which path 
was visible; that the pavement was eight feet wide from the steps 
that led into the premises No. 1219 F street northwest to the curb; 
that after the filling of said hole on Friday people walking along 
on F street had stepped into the place that had been filled, which 
caused a depression. The witness Taylor testified that as he went 
to supper on the evening in which it had been filled he noticed that 
it had been trodden down to about six inches in depth. Another 

of the witnesses testified that shorty after the plaintiff had 
15 been carried into Taylor’s office he examined the place where 

he fell and found the hole about 6 inches deep, and a brick 
on the upper side of the hole was tilted as though some one had 
stepped on it and his foot had slipped down into the hole; and here 
the plaintiff rested. 

And thereupon the defendant, to maintain and prove the issues 
on its part joined, offered and gave testimony to the jury tending to 
show that on the second day of February, 1882, a policeman reported 
a dangerous hole on F street, between 12th and 13th N. W., the 
place where the accident happened, and thereupon the defendant, 
on the 3rd day of February, 15882, filled the hole or depression coin- 
plained of and paved the same with brick, since which time no fur- 
ther repairs have been made at said point; and here the defendant 
rested. 

Whereupon the defendant, by its attorney, requested the court to 
grant the following instructions to the jury: 

1. If the jury find, from the evidence, that before the accident to 
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the plaintiff complained of in the declaration the defendant was 
notified of the dangerous condition of the sidewalk on which the 
said accident happened, and that consequent upon and because of 
said notification the defendant caused its servants and employees to 
put the said sidewalk in safe condition, and that such servants and 
employees, in fact, put the same in such safe condition before the 
happening of the said accident, then the jury is instructed that the 
defendant cannot be held liable in this action, unless the jury further 
find that after such repairs the said sidewalk again became danger- 
ous and the defendant had notice thereof sufficiently long before the 
happening of said accident to enable the defendant, the weather per- 
mitting, again to put the same in safe condition. 
16 2. The defendant is not to be held liable for any negligence 
that may be found to have occurred before the notice of the 
existence of the hole in the sidewalk, but only for any negligence 
that may have occurred in repairing the pavement at that point, if 
any such negligence occurred. 

3. If the defendant, immediately on receiving notice of the exist- 
ence of the defect in the sidewalk complained of, took steps to repair 
the same and the condition of the said repairs was interrupted by 
the action of the elements, to wit, snow, so that they could not be 
completed before the time at which the accident occurred, the plain- 
tiff cannot recover. 

4. If the jury believe, from the evidence, that the District, after 
notice and before accident, put in safe condition the pavement at 
the point where the accident happened, but that the same became 
out of repair by reason solely of the action of the elements, the Dis- 
trict is entitled to a verdict. 

But the court refused to grant each and every one of said instruc- 
tions as asked for by the defendant. ‘To the refusing of the court so 
to instruct the defendant, severally and separately, noted exception 
to the refusal of the justice to grant each one of said instructions, 
which exceptions were duly noted by the court on its minutes be- 
fore the jury retired to consider of their verdiet, which was for the 
plaintiff in the sum of five thousand dollars, and the defendant re- 
quests the court to sign, seal, enroll, and make a part of the record 
this its first bill of exceptions, according to the form of the statute 
in such case made and provided, and it is accordingly done the 
Sth day of January, 1885. 
. A. B. HAGNER, Justice. [seat.] 


17 After signing, sealing, enrolling, and making a part of the 

record the defendant’s first bill of exception, which is made 
a part hereof, the court granted the defendant’s first instruction 
after modifying and adding thereto the following: 

It is not essential that the defendant should have received actual 
or formal notice of the dangerous condition of the said walk last re- 
ferred to in the foregoing prayer; but if the jury shall find that such 
dangerous condition was so long continued and was so apparent In 
its character that the employés of the defendant charged with the 
supervision of the pavement ought to have observed it, if they had 
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attended properly to their duty in this respect, then that cireum- 
stance would be the equivalent to actual or formal notice. 

To the modification of its first og rules and to granting the 
same as thus modified the defendant, by its attorney, excepted, and 
the exception was duly noted by the ie on its minutes before 
the jury retired to consider of their verdict, and the defendant re- 
quests the court to sign, seal, and enroll and make a part of the 
record this their second bill of exception, according to the form 
of the statute in such case made and provided, and it is accordingly 
done this the — d ay of Febru ary, 1S8S5. 


A. B. HAGNER, Justice. [SEAt.] 


After the signing, sealing, enrolling, and making a part of the 
record the defendant’s second bill of exception, which is made a 
part hereof, the court, of its own motion, charged the jury as fol- 

lows: 
18 1. The defendant was bound to keep and maintain its side- 
walks in good condition for foot travellers and reasonably 
safe for all persons passing along and over the same; and if the jury 
shall find from the evidence that the defendant failed to keep the 
sidewalk where the accident happened in such safe condition, by 
reason of which the plaintiff fell and sustained the injury complained 
of while using reasonable care and without negligence upon his part, 
and shall further find that the defendant had previous notice of the 
defect which caused the injury, or that the said defect was of such a 
character and was so long continued that the employés of the de- 
fendant charged with supervision of the pavements ought to have 
observed the s same, if they had properly attended to their duty in 
this particular, then the plaintiff is entitled to recover in this action. 
The jury in assessing damages in this ease (if they should find 
for the plaintiff) are authorized to return a verdict for such sum as 
they shall believe from the evidence will fairly compensate him for 
the physical injury sustained by him from the fall, including his 
physical and mental sufferings; also the amount of his indebtedness 
incurred for medical services; also for whatever amount the jury 
shall find he lost in his business as stenographer during his confine- 
ment, if the jury shall believe he had at the time an established 
business as stenographer which was empaired or destroyed by the 
confinement consequent upon the injury, and for any permanent 
injury to his health and to his capacity to earn a livelihood they 
may find established by the evidence to have been caused by the 
accident. 
19 3..Reasonable care mentioned in the foregoing prayer 
means that degree of care which may reasonably be expected 
from a person placed in the plaintiff’s situation at the time of the 
alleged injury. 

To the granting of each said instructions the defendant, severally 
and separately, noted exception, which exceptions were duly noted 
by the court on its minutes before the jury retired to consider of 
their verdict, and the defendant requests the court to sign, seal, en- 
roll, and make a part of the record this its third bill of exception, 
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according to the form of the statute in such case made and provided, 
and it is accordingly done the Sth day of January, 1885. 


A. B. HAGNER, Justice. [seat.] 


After the signing, sealing, enrolling, and making a part of the 
record the defendant's third bill of exception, which is made a part 
hereof, the defendant further requested the court to grant the follow- 
Ing Instructions: : 

[f the care of the streets of the city of Washington, as a public 
duty, is imposed by the statute upon the District of Columbia, the 
performance of which is for the general benefit and the District de- 
rives no profit from it, then no action can be maintained against the 
District for damages resulting from a neglect to perform such pub- 
lie duty. 

The District of Columbia, under the form of government existing 
at the time of the accident which is the subject-matter of this suit, 
is not liable for damages resulting from said accident. 
2U The present government of the District of Columbia hav- 

ing been Imposed upon the people of the District without 
any power or opportunity on the part of said people to accept or re- 
ject the same, the District cannot be held responsible for the negli- 
gence of said government. 

The present form of government of the District of Columbia, 
consisting, as it does, of officers who are all appointed and paid by 
the United States, without any power to levy taxes or to spend 
money except as directed by Congress, is not of such character as to 
make the District responsible in damages for any negligence of 
those officers. 

But the court refused to grant each and every one of said instrue- 
tions. ‘To the refusal of the court to grant each one of said instruc- 
tions the defendant, severally and separately, noted exception, which 
exceptions were duly noted by the court on its minutes before the 
jury retired to consider of their verdict, and the defendant requests 
the court to sign, seal, enroll, and make a part of the record this 
the defendant’s fourth bill of exception, according to the form of 
the statute in such ease made and provided, and. it is accordingly 
done this 8th day of January, LSSo. 


A. B. HAGNER, Justice. [seat.] 


After the signing, sealing, enrolling, and making a part of the 
record of the defendant’s fourth bill of exception, which is made a 
part thereof, the court, of its own motion, further instructed the jury 
as follows: 

21 GENTLEMEN OF THE JunY: The first instruction which the 
court gives you is in these words: 

(Here follows instruction numbered 1, on page 7.) 

The third prayer of the plaintiff refers to the question of reason- 
able care, and on this subject I lave said : 

“Reasonable care, mentioned in the foregoing prayer, means that 
degree of care which may reasonably be expected from a person 
placed in the plaintiff’s situation at the time of the alleged injury.” 
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The first point to be considered by you is whether the plaintiff 
was at the time of the accident using reasonable care and whether 
this accident occurred without negligence on his part. You have 
had his own statement that such was the case. As nobody saw the 
accident except those standing in Mr. Tavlor’s office and Mr. Law- 
rence, who was on the outside, and they say nothing contrary to the 
statement of the plaintiff that he was walking with due care, but all 
apparently confirm his testimony in this particular, although there 
is no evidence directly upon this point, except that of the plaintiff 
himself, you are to judge of the matter from the testimony and say 
whether he was using reasonable care. It is only necessary for me 
to say, with respect to one of the arguments — the defendant's coun- 
sel, that this was so wide a pavement that he might have passed In 
safety on the south side of the hole, that I think this consideration 
is not sufficient in itself (if you believe that he could have done so) 
to impute to him want of reasonable care in walking, as he did, 

along the north side of the pavement. All persons are au- 
22 thorized to assume that the whole pavement is in proper con- 

dition for them to walk on, and the plaintiff was not obliged 
— confine his walk to one particular place if he knew nothing of 
this hole and had no warning before him to indicate that it was a 
dangerous place, and the fact that he was not walking in a path 
either on the north or south of the place where the hole existed is 
not to be taken as evidence of want of reasonable care. 

Passing from the question of his negligence, we come to the next 
point. Was this pavement out of condition through the fault of the 
defendant, The District of Columbia? The defendant was bound to 
keep its sidewalks in proper condition, and the evidence is that there 
was this hole there and that this man fell into it. The District of 
Columbia cannot be held answerable unless you believe, in addition 
to the fact that this dangerous hole was there, that the District had 
actual knowledge, through its officers, of the dangerous condition of 
the pavement anterior to the accident or that the cireumstances sur- 
rounding the matter were such that notice should be imputed to it. 
This point has been considered by counsel on the two sides under 
two aspects. 

The position of the plaintiff is that the opening had been existing 
there for two weeks or more, and had developed to the extent spoken 
of by Mr. Taylor on the Wednesday preceding the accident, and that 
it never was properly repaired, inasmuch as the extent of the repair 
which was done on the 3rd of February was to put earth in there and 
leave the place unpaved, the bricks being piled up in one place or 
another on the pavement, so that there then existed a dé pression 
when the workmen went away from there. You are to determine 
from the evidence (supposing you find that was the condition of 

_ the pavement when left by the workmen) whether that con- 

23 dition was actually known to the District of Columbia authori- 
ties or was of such publicity or notoriety in appearance and 
continuance that knowledge of it is to be imputed to the District. 
Now, if it be true that the persons who came to repair it on the 3rd 
of February did not pave it, but left a hole a brick deep in the cen- 
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ter of the hole, of course they, as agents of the defendant, knew that 
they had left it so, and the District, through them, had actual notice 
that it was then left unpaved. I say, therefore, if you should find 
that the condition of the pavement, because the workmen left this 
place unpaved, was dangerous, then that was in effect a continuation 
of the dangerous condition of the two weeks previous, but in a modi- 
fied, though possibly less hurtful, extent. 
Now, what was the extent of the actual or imputed knowledge of 
the District, as to this state of things, for the previous two weeks ? 
First, as to actual knowledge: 
Lawrence, who was employed in Mr. ‘Taylor’s, says this had ex- 
isted for ten days or two weeks prior; that the hole was there dur- 
ing that time and kept sinking; that he called a policeman’s atten- 
tion to it, who said that he was tired of reporting it. Another wit- 
ness, Chew, says that he thinks it was oflicer McNeal whose atten- 
tion he called to it; that customers were coming into his barber 
shop and complaining of the hole in boisterous talk : that he re- 
ported It to McNeal, the policeman, who told him before the accl- 
dent that he had reported it frequently to the authorities; that he 
had reported it several times, ana he didn't see why the board cid 
not attend toit. These witnesses speak as to direct notitica- 
24 tion. ‘They were adduced by the plaintiff. On behalf of the 
defendant MeNeal said that he did not remember anything 
of the matters stated by Chew; that he did not reeolleet the alleged 
conversation, hor did he recollect having mad a report, though he 
had an impression on the subject. It is admitted, however, by the 
defendant that on the second day of February the condition of that 
hole was reported to the authorities, so that the eondition of the 
hole as it existed at the time when workmen were sent there is ad- 
initted to have been such as described by the witnesses. 
But if you do hot find that the authoriti - knew by actual noti- 
fication of the condition of the hole befor the men went there Lo 
fill it, you are justified in taking into consideration all the cireum- 
stances and consider whether they may not impute notice. Police- 
men and other officers walking along the street are charged with 
the duty of noticing the necessity of repairs of the pavement, and 
you may consider whether if they were attending to their duty they 
ought to have known of the condition of the pavement if they were 
diligent. The witnesses say that the clerks who were accustomed 
LO pass there knew of this hole und had (OMe around On) the LWo 
sides of it. Somebody, who was not in the employ of the District, 
brought out a keg and set it in the hole on Wednesday. The neigh- 
bors saw that the keg wassinking down in the hole, and on Thursday, 
as a further warning, there was a bush placed in the keg. Persons 
who stepped in the barber shop spoke of the condition of this place, 
und from this evidence you may conclude whether its existence was 
a matter of such notoriety as to have apprised officers in the em- 
ployment of the government of the District and who wanted 
to discharge their duty that there was a defect in the pave- 
ment which should have been remedied. 

Now, take the defendant’s view of it. The defendant’s witnesses 
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testify to the effect that by midday on lriday, the day before the 
accident, the brick had been relaid there and the pavement was left 
apparently in a safe condition ; that the workmen put proper filling 
In the cavity and rammed it down as hard as they could, and they 
laid the bricks, and when they left there the pavement «was in good 
condition. ‘Thus between tlie parties there is raised a direct issue 
of fact, and I will read from my notes of the evidence on the point. 

For the plaintiff: Taylor says that on Wednesday the pavemeut 
had sunk,and that the hole was so large that some one put a barrel 
in it, which went down, and on Thursday a bush was put in the 
barrel; that the accident occurred on Saturday; that the hole was 
caused by the caving in of the sewer; that the barrel was standing 
on end or slanting; at first the depression was as large as the bot- 
tom of achair; that it then grew larger, and remained so two or 
three weeks, and before it broke away the depression was five or six 
inches in depth ; that F street was a much travelled thoroughfare, 
and that there was always one or two policemen passing along there 
every day. The hole had been fiiled the day before the aCe ide ni— 
that is, on Friday; that the men quit work at ten or eleven o clock ; 
that they piled the bricks against the iron fence next to Taylor's 
office; he afterwards said that they might have been piled inside 
the fence or they might have been piled on the curb; that the work- 
men filled within two inches of the level of the pavement with dirt, 

and that the snow commenced to fall Saturday morning ; 
26 that on Friday afternoon he was passing that way after it had 

been filled Uy}, and that people had trod on it and deepened it 
somewhat; that it was then about six inches deep in the center, 
which would seem to show or go to establish the plaintiff's theory 
that there were no bricks there, nothing but the filling ; that a p ath 
had been made on each side of the place where this depression was, 
and that he left the office about five o’clock on Friday. 

Lawrence, also a witness for the plaintiff, states that it was twelye 
or fifteen inches deep near the middle, and that it got to going down 
and became so bad that, to give notice of it, they put a tree in it: 
that be saw a cart back up on Friday before the accident, and dirt 
was put into the place, and it was left about a depth of a brick below 
the level of the pavement ; that at the time of the accident the bottom 
of the hole was five or six inches below the level of the pavement, 
and that the snow in the hole was on a level with the pavement on 
each side. Chew says they filled the hole up to within about the 
depth of a brick of the level of the pavement, and also says that a 
bush was put in the hole. Carter says that he examined the place 
after the plaintiff was brought into the office, where he slipped and 
fell, as he supposed, and found a depression in the pavement as if 
the bricks had been taken-.out; that it seemed as if bricks had not 
been put back in the hole, and the bricks on the edge looked as if 
somebody had slipped on them. ‘The hole was not over six inches 
deep. On the contrary, Cooksey, the defendant’s witness, says 

that he sent Mahorney and Johnson for gravel, and he thinks 
27 it was paved the same day, between dinner time and one 
o’clock. He says,“I didn’t see the hole until after it was 
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filled up. I was there afterwards, on the afternoon of the 3rd, and 
he was paving it. If the others say it was not paved I will not in- 
sist, but that is my impression.” He says again, “I have no recol- 
lection of having been called there since. [ do not recollect posi- 
tively of the paving of the hole. If it was paved when it was re- 
paired it ought to have been in the report; it would look better. I 
would replace the pavement at the time of filling; if not at that 
time, then the next time we repaved the street.” 

Mahorney, who was the laborer, says that in February, 1882, the 
time that Cooksey gave the order for filling the hole and paving it, 
he went with Johnson, and he testifies positively that at the time 
these holes were filled they were paved. He remembered that it was 
on the third day of the month. He thinks it was Friday or Satur- 
day. 

Jolinson does not identify the day particularly, but he also testi- 
fies that at the time the holes were filled the paving was done. “I 
cannot tell the very days that I was employed; I do not know what 
day this was.” 

Welch, who was the paver, says that at a certain time he was sent 
for and told by Cooksey to go there. He was told to go there about 
12 o'clock, by which time the hole would be filled, and that he was 
afterwards to pave it; that he got there at 12) o’clock and paved it. 
He doesn’t remember the date, but it was in February. That is 

the evidence bearing upon that subject. 
28 [ do not pretend to quote literally the testimony, but simply 

to call your attention to the direction of the evidence, not 
meaning to vouch for the accuracy of my statement of it; but it is 
from all the evidence that you are to decide the question whether that 
place was paved by the government workmen before they left it the 
day before the accident, and whether they left the pavement In a 
fair and good condition. If you take that view of it, that it had 
left it in a fair and good condition, then what [ have said at the re- 
quest of the defendant in this first Instruction applies. 

(Here follows the first instruction asked for by the defendant as 
modified by the court.) 

The modification of the prayer as it was asked by the defendant 
consists of an explanation of the meaning of the expression “notice.” 
Now, you understand that this is predicated of the idea that on the 
third day of February the government put that place in a fairly 
good condition—as they lh ad reason to bel lieve, In a safe. condi- 
tion—and that after that it sunk. Now, if this man was injured in 
consequence of that sinking, after it was put in a fair and good 
condition, the District is not to be held responsible, unless you be- 
lieve that after the sinking they had actual notice that it had sunk 
again, or that the depression was so apparent that persons charged 
with the Inspection of streets, if they had done their duty, might 
have seen it. It was about one o’clock on Friday when it was paved, 
as the District insists. If that statement is correct, then you have 

only until probably about dark of that day when persons puss- 
29 ing along here would have observed it. If Mr. ‘Taylor is cor- 
rect, then at five o’clock on that evening it had sunk five or 
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six inches. He said there was no bricks there; at any rate, he said 
that there was a hole there five or six inches in depth. Whether 
this was thé case is for you to determine. [Admitting that the Dis- 
trict had no notice of that particular sinking, and coneeding it had 
paved here, and that they didn’t have distinct notice of the new de- 

pression, vet, if its condition was of such pub slic notorie iV, the police 
patrolling there ought to have seen it, and if you find it was in the 
condition spoken of, then the plaintiff would be entitled to recover. | 

There is one other matter, and that is the question of damages. 
(Here follows the court’s instruction, which was granted, on that 
subject.) 

Mr. Mitten: I desire to suggest to your honor that you have 
charged the jury on the theory that this accident was entirely and 
necessarily the result of this depression in the sidewalk. If your 
honor has given any other theory of this accident independent of 
that I have seen nothing in the charge of your honor that would 
release us from responsibility. 

The Court: I was not asked to say anything upon that subject. 

Mr. Mitier: In regard to this matter vour honor ignored entirely 
the hypothesis upon which we have conducted our defense, that the 
accident was not the result of this hole at all. 

The Court: I commenced by saying he could not recover if the 
jury found that it was the plaintiff’s own fault, his own negligence, 
and I added that the only remark that I should og In reference 
to that was to notice one of the arguinents used | Al the defendant 
here, that this was a wide pavement, and that the plaintiff might 

have walked elsewhere with security. 
3U Mr. Mitier: [| am content to reserve my exception. 

The Court: If you will allow me, what I observed was 
that that argument was not entitled to the weight which the defend- 
ant’s counsel, Mr. Miller, thought, I understood, attached to It. 
You pene of the width of the paveme nt: his walking around that. 
[ say again that a man is entitled to suppose that a pavement, one 
part as well as another, is in safe condition if there is nothing in 
the appearance of the pavement to indicate its condition. He ts 
not obliged to skim along one side or the other. Ile can YO as his 
convenience suggests to him, and when he falls ina hole there, 
which is there through the negligence of the District, of which he 
is not aware, then | say that the fact that he accidentally walked 
into the hole instead of walking elsewhere, where it was safe, does 
not impute negligence to him. 

Mr. Mititer: I simply desire to reserve an exception on the 
ground that I have indicated. 

Mr. Davis: There is another portion to which we desire to repeat 
our exceptions. You honor told the jury thatif they should find 
that this place had been repaired and paved, and that after they 
thus found it had been repaired and paved it became out of con- 
dition during that afternoon, so that persons might see it, the Dis- 
trict might be held liable. That was substantially as | understood 
your honor’s charge—that portion of the charge of having notice 
after the repair. 
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The Court: I do not know that you quote me correctly, but you 
ean take your exception. 
To so much of said charge of the court as is ineluded in the 
31 brackets, and to the omission of the court to charge the jury 
as suggested by Mr. Miller, of counsel! for the defendant. the 
defendant then and there severally and separately excepted, and the 
exceptions were noted severally and separately on the minutes of 
the court before the jury retired to consider of their verdict, and the 
defendant, by its counsel, requests tle court to sign, seal, and enroll 
and make a part of the record this the defendant’s fifth bill of ex- 
ceptions, which is accordingly done this 8th day of January, 1885. 


A. Lb. HAGNER, Justice. [ SEAL. | 


Proceedings in General Term. 


MonDAY, April 27th, 1SS5. 
Proceedings before the supreme court of the District of Columbia, 
in general term, commencing on the fourth Monday, 27th day, of 
April, 1885. 


Present: Chief Justice Cartter, Justices Wylie and James, 


Monpbay, June Sth, 1885. 


Session resumed pursuant to adjournment. 
Present: Justices Cox, James, and Merrick. 


Crinton H. Emerson, Plaintiff, 
re. ‘At Law. No. 23948. 
Tne Disrricr or Corumptra, Defendant. } 


This cause having been argued by counsel on both sides and sub- 
mitted to the court, it is thereupon, after mature deliberation, con- 
sidered by the court that there is no error in the judgment of the 
special term, and that said judgment be, and it is hereby, affirmed, 
with costs, to be taxed by the clerk, and that the plaintiff have exe- 
cution thereof. 


o2 Unirep STATEs OF AMERICA, 88: 


The President of the United States to the chief justice and justices 
of the supreme court of the District of Columbia, Greeting : 


Because in the record and proceedings, as also in the rendition of 


a judgment in a plea which is in the said court, before you, between 
Clinton H. Emerson and the District of Columbia, being No. 25948, 
at law,a manifest error hath happened, to the great damage of 
the said District of Columbia, as by its complaint appears, and it 
being fit that the error, if any hath happened, should be duly cor- 
rected and full and speedy justice done to the parties aforesaid in 
this behalf, therefore you are hereby commanded, if Judgment be 
therein given, under your seal, distinctly and openly, to send the 
o—183 
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record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the first Monday 
of December next, in the said Supreme Court to be then and there 
held, that, the record and proceedings aforesaid being inspected, the 
said Supreme Court may cause further to be done therein to correct 
that error what of right and according to the law and custom of the 
United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 7 
United States, this 5th day of October, in the year of our Lord 
1885, and of the Independence of the United States the one hundred 
and tenth. 

[Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk. 


Distrricr or CortumBtA, Jo wit: 


To Clinton H. Emerson: ad 
You are hereby cited and admonished to be and appear at a | 
Supreme Court of the United States to be holden at Washington on 


the first Monday of December next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the District of Colum- 
bia, wherein the District of Columbia is plaintiff and you are de- 
fendant, to show cause, if any there be, why the judgment in the 
said writ of error mentioned should not be corrected, so that speedy 
justice be done the parties in that behalf. 
Witness D. K. Cartter, chief justice of the said supreme court of 
the District of Columbia. 
D. kK. CARTTER, 
Chief Justice. 
Service acknowledged October 17, 1885. 
Ss. S. HENKLE, 
Att’y for PUT. 


oO AUTHENTICATION OF RECORD. 
Clerk’s Certificate. 


CLERK’sS OFFICE, 
SUPREME Court OF THE District oF CoLUMBIA. 

I, kh. J. Meigs, clerk of the said court, do hereby certify that the 
writings annexed to this certificate are true copies of originals on file dam 
and of record in said office, and that said originals together con- 
stitute the record of the proceedings of said court in this cause. 

Witness my hand and the seal of said court this 17th day of Oc- 
tober, 1885. 

{Seal Supreme Court of the District of Columbia. ] 
R. J. MEIGS, Clerk, 
By R. J. MEIGS, Jr., 
Assistant Clerk. 
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Justice s ( 4 rtificate : 


|, David Kk. Cartter, chief justice of said court, do certify the fore- 
going attestation by R. J. Meigs, clerk of said court, to be in due 
form. 
Witness my hand and seal this 17 day of October, 1885. 
D. K. CARTTER, [seat.] 
Chief Justice. 


(li rk’s ( % rlificat la Justice s Otheial ( ‘haracte 7. 


: ht. J. Meigs, clerk of said court, her by certify that David KK. 
Cartter, whose genuine signature is subscribed to the foregoing cer- 
tificate, was, at the time of signing and attesting the same, chief 
justice of said court, duly commissioned and qualified. 

Witness my hand and the seal of said court this 17 day of Octo- 
ber, 1885. 


[Seal Supreme Court of the District of Columbia 
R. J. MEIGS, Clerk, 
Rn. J. MEIGS, JR., 
Assistant Clerk. 
Endorsed on cover: District of Columbia supreme court. No. 
183. The District of Columbia, plaintiff in error, vs. Clinton H. 
Emerson. Filed October 26, 1885. 
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THE DISTRICT OF COLUMBIA, PLatntirr ry Error, 
Us. 


CLINTON H. EMMERSON. 


In Evror to the Supreme Court of the District of Columbia. 


BRIEF FOR THE PLAINTIFP. 


A. G. Rippie, Attorney D. C. 


THE CASE. 


Suit for personal injury caused by falling into a depres- 
sion in the sidewalk February 4, 1882, at 1 p. m., whereby 
a limb was fractured, ce. 

Verdict and judgment for plaintiff for $5,000 (p. 4); 
affirmed in the general term (p. 6-16). 


ASSIGNMENT OF ERRORS. 


The court erred in overruling the District’s first prayer 
(p. 5). 


2 


In sustaining the charge of the court matter in brackets, 
p. 16; exception, p. 17. 

In rejecting the prayers of the District set forth in its 
fourth bill of exceptions (p. 11). 


POINTS MADE. 


First. It appears by the bill of exceptions (p. 8) that the 


District had notice of a depression—the locus, on the 2d of 


February. That it caused the opening to be filledand paved 
on the 3d. It is to be remembered this was in the winter 
season and the weather stormy and freezing, by reason of 
which it would seem that the repairs yielded under use, to 
the original infirmity of the earth below, at that point. 

The accident occurred about 1 of the next day. Clearly 
this prayer correctly sets forth the law of the case and should 
have been allowed. 

The modification of the rule thus laid down, attempted 
by the court,'in its charge in brackets, p. 16, not only repeats 
the error, but supplements it by another. 

There was no showing that the repairs of the 5d were not 
as well done as the season and conditions admitted. But 
the court treats the case in effect as if no repair had been 
made. For to say that if the new sink might have been 


seen by the police, before the accident, that the plaintiff 


could recover, is preposterous. 

[t is not the duty. of a policeman to repair a damage in a 
sidewalk. He should report a dangerous defect as soon as 
practicable, and the repair should be made within a short 
practicable time. ‘Time sufficient for discovery, prompt re- 
port, and prompt action are necessary. Whereas there is no 
proof or legal presumption that a police officer was on the 
street on the evening of the 3d or during any part of the 4th. 

If the court was right a sight of this depression of the 
sidewalk by a policeman two: minutes before the accident, 
would render the District liable. No defence dependent on 
notice is possible under this rule. 


 —_ 


> 
—) 
Second. THE LIABILITY OF THE DISTRICT FOR THE DEFAULT 
OF THE GOVERNMENT. | 


[t will be conceded that no act of Congress makes the Dis- 
trict liable to suit for personal Injury, as in the case under 
consideration. 

Nor will it be contended that the streets and avenues of 
the citv are a source of revenue to the District, within the 
meaning of the cases bearing upon this point. 

The liability, if it exists, must be referable to a rule 
obviously arising from the status of the District, its people 
and their property, in relation to the cause of action. 

The case of Wightman vs. Washington City (1 Black, 39) 
deals with the question of municipal liability in an element- 
ary way, and, so far as I know, has been followed in the 
Supreme Court, and on the ground there laid down, in the 
cases In that Court since. The conelusion there reached 
and the reason for it have never been shaken. 

That was a suit to recover for a personal injury caused by 
the falling of a bridge over Rock creek. The duty to keep 
this in repair was specifically imposed on the corporation, 
by its charter—an act of Congress. 

The question of ultimate legal liability was considered 
with care. Upon this point the court said: 

“Whether the action in this case is maintainable 
against the defendant or not depends upon the terms 
and conditions of the charter, as is obvious from views 
already advaneed.” Which were: ‘ When it appears 
froin the several provisions of the charter that the 
burden was Im posed in consideration of the privileges 
granted and accepted, and the means to perform the duty 
(re place dd at thee disposal of the corporation, Or are with in 
their control, they are clearly liable to the public if 
they unreasonably neglect to comply with the require- 
ment of the charter.” 


The court speaking of the defendant corporation really 
speaks of the corporators as “they” and “them,” for they 
use their powers and exercise their franchises. 


It goes on: 

“Tn view of the several provisions of the charter, 
not a doubt is entertained that the burden of repair- 
ing or rebuilding the bridge was imposed upon the 
defendants in consideration of the privileges and im- 
munities conferred by the charter. Most ample means, 
also, are placed at the disposal of the defendants or 
within their control to enable them to perform the 
duty enjoined. 

“On this one point it would seem there can be 
none (no doubt), as the defendants have very large 
powers to levy and collect taxes on almost every de- 
scription of property, real and personal, as well as on 
stocks and bonds and mortgages, and they derive 
means for granting licenses,” Xe. 


Thus, then, the duty to the corporation flows from the 
available use of powers and franchises, enabling it to per- 
form its duties and command means to respond in damages. 

This remains the judicial rule of the District—the law of 
this case. It derives the liability to suit directly and wholly 
from privileges and powers conferred upon the corporation. 
Necessarily when these franchises and powers cease liability 
departs with them. 

It is known to the court that after the civil organizations 
of the District, and till the act of February 21, 1871 (16 
Stats., 419,.and Rey. Stats. D. C., p..2), took effect, there were 
three municipalities within the territory on the northerly 
side of the Potomac; that these were merged in the Dis- 
trict as a municipal government by the above statute. It 
may be borne in mind that these municipalities are unlike 
any known municipalities, in this, the inhabitants of the 
District can exercise no franchise of American citizenship; 
except as members of a municipal corporation. The mu- 
nicipality created by the act of February 21, 1871, was in 
effect abolished by the act of June 20, 1874 (18 Stats., 116), 
which created a commissional government. Congress was 
so well pleased with this its temporary expedient that by 
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act of June 11, 1878, it made that government permanent. 
(Supplement to Rev. Stats., 339.) 

This but makes permanent the abolition of the real mu- 
nicipality. Whoever examines the act will see that the 
new government is a device whereby the United States, ex- 
ercising its own immediate authority, governs the people of 
the District in its own interest without any right of inter- 
ference on the part of the people whatever. Congress can 
alone legislate for the District. ‘The President appoints its 
executive, and this or these appoint all the subordinates. 
Congress levies all taxes upon the property. When collected 
they are paid into its treasury, paid out by its appropriation, 
and all District disbursements are accounted for to its con- 
troller. The District is as much a subdepartment of the 
United States Government as any agency in its civil service, 
and in all its suits the United States is the real party in tn- 
terest. 

It is true that the statute perpetuating this state of things 
ironically declares: “ The District of Columbia shall remain 
and continue a municipal corporation, as provided in section 
2 of the Revised Statutes relating to said District.”. When 
it is remembered that there are no corporators, no council, 
no corporate officers, franchises, nothing but unrequited 
burdens, it is realized that this is the purest legal fiction 
ever perpetrated by an inventive legislative body. 

What can be said of this liability on the part of a people 
who have no rights, powers, or franchises as a considera- 
tion? Had this people surrendered their corporate powers 
and franchises and elected to take the present government 
some show might be made possibly that the contributions 
of Congress, its government and legislation, took the place 
of their own thus given up, and so this old liability con- 
tinues. There is no foundation for this, nor is there any 
foundation for holding the commissional government re- 
sponsible for this class of cases. They exercise a share of 
constituted power, for public purposes, in the same way as 


do the commissioners and supervisors of counties, the trus- 
tees of townships, out of which no causes of action can arise. 

In the case of Clark vs. The District (8d MacArthur, 79) 
the supreme court of the District passed adversely upon 
this proposition, regarding it as within the Barnes case (91 
U.S., 540), not distinguishing between the changed condi- 
tions of the District when the eases arose. 

A change in the law of the jurisdiction of this Court pre- 
vented a review of the Clark ease, nor has the court below 
since permitted a reargument of this question, steadily ad- 
hering to the Clark case. 

When the Barnes case arose the District was in full pos- 
session of the large municipal powers conferred by the act 
of February 21, 1871, cited above, and hence was within the 
broad reach of the Wightman case, before quoted. 

The main proposition of the Barnes case was that the Dis- 
trict was not responsible for the acts of the Board of Public 
Works, created by the 37th section of the act of February, 
1871, on the ground that that body was an independent 
power, not a District agency. Indeed, the general question 
of liability of a municipal corporation for its own acts was 
hardly before the court in the case. It certainly does not 
nor does any case impair or add to the Wightman case. 

To regather and attempt a review of the wide field of the 
American and English eases bearing upon this question 
would be a useless labor. 

The case of Hill vs. The City of Boston (122 Mass., 344) has 
done this, down to 1877, in a manner to render all inferior 
work gratuitous. The immediate occasion was the differ- 
ence between the rulings upon the question of municipal 
liability to suit for damages, as in this case, between the 
Supreme Court of the United States and of Massachusetts, a 
decision which lays all examiners of the question in its many 
aspects under the deepest obligation to that court. It is a 
repository of the cases admirably stated and arranged, and 
its conclusions satisfactory to those at liberty to accept them. 
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Differing as do the cases of Wightman and Hill, they coneur 
in exonerating the District from liability in this ease, as | 
submit. 


Third. ANOTHER VIEW IS SUGGESTED. 


The agency employed by Congress for the government of 
the District, though called a municipal corporation, under 
the case of Barnes above, as under the two leading cases just 
referred to, as well as a multitude of other authorities, may 
be said to be of the nature of counties and townships of the 
various States, and can no more incur liability for the cause 
of action under consideration, than can those quasi corpora- 
tions 

Respectfully submitted, 
A. G. RIppie. 
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STATEMENT OF THE CASE. 


This is an action brought by defendant in error 
against the District of Columbia to recover damages 
for an injury received by him on the 4thof February, 
1882, by stepping into a hole in the sidewalk on the 
north side of F street between 12th and 13th streets, 
northwest, in the City of Washington, by which both 
the bones of his right ankle were broken. The acci- 
dent occurred between twelve and one o’clock a. m. 
A heavy snow had fallen that morning and the hole 
was covered by it. He did not know that there was 
any defect in the sidewalk. The plea was “not guil- 
ty.” The case was tried and the jury rendered a ver- 
dict for $5,000 damages, and judgmeut was entered 
for that amount and costs, (Rec. 4). 

The defendant below filed a motion for a new trial 
upon the following grounds : 

Ist. Because the verdict is contrary to the evidence. 
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2d. Because the evidence is insufficient to support 
the verdict. 

3d. Because the damages are excessive, (Rec. 4). 

It also filed a motion for new trial on bills of ex- 
ceptions. 

ist. For errors of law committed by the justice pre- 
siding in the admission and exclusion of evidence. 

2d. For errors of law committed by the justice pre- 
siding in his rulings and instructions at the trial, 
(Rec. 5). 

Which motions were heard and overruled by the 
trial justice and an appeal taken to the general term, 
(Rec. 5). 

The case was argued in the general term on the 8th 
of June, 1885,and the judgment of the special term 
was aflirmed, (Rec. 17). 

And thereupon the defendant below sued out a writ 
of error to this court. 

The judgment of the general term being final upon 
the first motion, the case can only be heard in this 
court on the bills of exceptions. 


ARGUMENT ON EXCEPTIONS. 
‘ _ 

There are no exceptions in the record for errors in 
receiving or rejecting evidence. 

The first exception is on pp. 8 and 9, Record. 

Four prayers are grouped tegether, and the excep- 
tion is because they were each and every one of them 
rejected by the court. 

We will consider them seriatim. 

1. Prayer is to the effect thai if before the accident 
the defendant had notice of the dangerous condition 
of the sidewalk on which the accident happened and 
caused it to be put in safe condition before the hap- 
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pening of the accident, the plaintiff cannot recover, 
unless they further find that after such repair the 
sidewalk again became dangerous, and the defendant 
had notice sufficiently long before the happening of 
the accident to enable the defendant, the weather 
permitting, to again put it in safe condition. 

It is alleged that this prayer was refused, which is 
not true. It is true that it was refused as offered, but 
was given with the explanation by the court as to what 
was notice. (See foot of p. 9, Rec). 


“It is not essential that the defendant should have 
received actual or formal notice of the dangerous con- 
dition of the said sidewalk last referred to in the 
foregoing prayer; but if the jury shall find that such 
dangerous condition was so long continued, and was so 
apparent in its character that the employés of the 
defendant charged with the supervision of the pave- 
ment ought to have observed it, if they had attended 
properly to their duty in this respect, then that cir- 
cumstance would be the equivalent of actual or formal 
notice.” 


Not a word of the prayer was altered but simply 
the explanatory remarks of the court were added, 
which if not absolutely necessary, were at least 
proper, and it was certainly bat error to attacks them. 

There can be no doubt but that this law as to notice 
was correctly given by the court. 

The second prayer in the omnibus first exception, 
p. 9, is: 


“ The defendant is not to be held liable for any neg- 
ligence that inay be found to have occurred before the 
notice of the existence of the hole in the sidewalk, 
but only for any negligence that may have occurred in 
repairing the pavement at that point, if any such neg- 
ligence occurred.” 
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This prayer in the form in which it was presented, 
was properly rejected for several reasons. It does not 
present any tangible idea that the jury could have un- 
derstood, but assumes that the defendant is not liable 
for negligence which occurred before it had notice of 
the dangerous condition of the sidewalk. If the ac- 
tual notice which was in evidence was intended, which 
is probable, the court could not properly have so in- 
structed, without instructing the jury that the defend- 
ant would be liable when there was constructive notice 
from notoriety of the defect in the sidewalk, the tes- 
timony showing that it had been there for several 
days, if not weeks, before the report of it by the po- 
liceman. The evidence showed that the people doing 
business on the street in the neighborhood of the hole, 
and persons coming into their shops and offices had 
been talking of this dangerous defect in the sidewalk, 
and animadverting upon the District authorities for 
not repairing it, for days, if not weeks before the re- 
port of the policemen on the 2d of February, put in 
evidence by the defendant, as fixing the date of its 
notice. That this same policeman was asked by one 
of the witnesses why he didn’t report it, and he said 
that he had reported it repeatedly, and he didn’t know 
why they didn’t repair it. (Rec. 8.) 

The latter part of the prayer, viz., that the defend- 
ant wonld only be liable “ for any negligence that may 
have occurred in repairing the pavement at that point, 
if any such negligence occurred,” might have meant 
either of two or three things. It might have been 
construed to mean that the District would only be lia- 
ble for the delay in repairing; or it might have meant 
that it would only be liable for the negligent manner 
in which the work was done, but nobody could tell 
which. 

Again it refers to the repairing of the “pavement.” 
Is pavement used for sidewalk, or is it used to denote 


. 


Pe es ee eae ee ee seieameiemeinieaee : 
er see ey ah eta tie ee a Se Re eee Oe ee ee oe ae eee —— 
ak A ae ae RB ee ey Bre RY ee OE ee eae ee ts ae Se ae . 


oe x ree” ak SWAP Ss 3 


i el “y se Chia A 
. ie eee aera 


5 

the surface of bricks upon the sidewalk? The evi- 
dence of the plaintiff below was that workmen in re- 
pairing had partly filled up the hole, but had left it 
unpaved, and that bricks were piled up on the side- 
walk. If the latter was intended, as would seem most 
probable, it would have been of no use to lay the 
bricks unless they had first properly and securely filled 
the hole. 


The jury might have been able to understand this 
prayer, but. I confess I am not. 


Whatever may have been intended was all properly 
covered by the charge of the court on pages 12 and 13, 
Rec. 


The third prayer in the group covered by the first 
exception is: 


“Tf the defendant immediately on receiving notice 
of the existence of the defect in the sidewalk com- 
plained of took steps to repair the same, and the con- 
dition of repairs was interrupted by the action of the 
the elements, to wit, snow, so that they could not be 
completed before the time at which the accident oc- 
curred, the plaintiff cannot recover.” 


This prayer could not properly have been given 
without the explanation or modification by the court 
as to the notice... The notice intended was doubtless 
the actual notice of the 2d of February by the police- 
man, but the District had notice by public notoriety, 
if not actual notice probably weeks before, and had 
all that time neglected to repair. This prayer was to 
the effect that if the repairs were begun after the ac- 
tual notice of February 2, and were interrupted by 
snow, so that they could not be completed before the 
accident, the District would not be liable. The testi- 
mony showed that the repairs should have been made 
long before they were begun, and when there was 
nothing to interrupt them, and that it was guilty of 
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gross negligence in deferring the repairs so long; so 
that this prayer could not have been properly given 
if the facts would otherwise have justified it, but the 
testimony showed that what repairs it did make were 
completed by one o’clock p. m. of Friday, the 3d of 
February, and the snow didn’t fall until Saturday 
morning, the 4th of February, the day the accident 
occurred. There was no testimony which would have 
justified the jury in finding that the repairs were in- 
terrupted by the snow. 

The District claimed that they had repaired the de- 
fect and left it in a safe condition on Friday. The 
prayer was contrary to its own testimony and theory 
of defense. 

There was no testimony from which such a finding 
could be had, and it would have been error to give it. 

Tucker os. Moreland, 10 Pet., at 78; 
Michigan Bank os. Eldred, 9 Wall., at 553; 
U.S. vs. Breitting, 20 How., at 355; 

Roach »s. Huling, 16 Pet., at 326; 

MeNiel vs. Holbrook, 12 Pet., at 88; 
Rhett os. Poe, 2 How., at 483. 


Fourth prayer of the group is: 


“Tf the jury believe from the evidence that the Dis- 
trict, after notice and before the accident, put in safe 
condition the pavement at the point where the acci- 
dent happened, but the same become out of repair by 
reason solely of the action of the elements, the Dis- 
trict is entitled to a verdict.” 


The evidence as summed up by the presiding jus- 
tice in his charge to the jury, (Rec. 14,)shows that the 
defect in the sidewalk wasa very dangerous one, and was 
on one of the most used streets in the city,and that po- 
licemen were passing there several times a day. Sup- 
posing the District had repaired the sidewalk so as to 
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make it safe, and it afterwards got out of repair by 
the action of the elements, it would have been its duty 
to have immediately repaired it azain or have pro- 
tected the unwary pedestrian against falling into it by 
surrounding it by a barricade or putting up a danger 
signal if it had notice that it was again out of repair. 

It is as much the duty of the District to repair the 
dangerous defects in the sidewalks occasioned by the 
action of the elements as those arising from other 
causes. 

The prayer was bad because it sought to instruct the 
jury that if after the first repairs the sidewalk was 
again rendered unsafe by the action of the elements, 
there was an immunity from liability without any. 
qualification as to notice. 

The same instruction with the qualification as to 
notice was asked by defendant below in the first of 
its prayers, and it was given as asked, with the expla- 
nation as to what was notice. (See foot p. 9, Rec). 
The part of the prayer alluded to is as follows: 


“Then the jury is instructed that the defendant 
cannot be held liable in this action, unless the jury 
further find that after such repairs the sidewalk again 
became dangerous and the defendant had notice there- 
of sutliciently long before the happening of said acci- 
dent to enable the defendant, the weather permitting, 
again to put the same in safe condition.” 


And again in his general charge to the jury at the 
foot of page 15, Record, the court said : 


“ Now, if this man was injured in consequence of that 
sinking after it was put in a fair and good condition, 
the District is not to be held responsible, unless you 
believe that after the sinking they had actual notice 
that it had sunk again, or that the depression was so 
apparent that persons charged with the inspection of 
the streets, if they had done their duty, might have 
seen it.” 
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As the fifth and last exception on page 15, Record, 
relates to the same point, I will skip for the present 
the third and fourth exceptions and dispose of the 
fifth. 

The part of the charge on page 16, Record, within 
the brackets was excepted to. It is as follows: 


“ Admitting that the District had no notice of that 
particular sinking, and conceding it had paved here, 
and that they didn’t have distinct notice of the new 
depression, yet if its condition was of such public no- 
toriety, the police patrolling there ought to have seen 
it, and if you find it was in the condition spoken of, 
then the plaintiff would be entitled to recover.” 


The court will see it is but a reassertion in different 
phraseology of the preceding instructions, and was 
given with direct reference to the testimony of Esq. 
Taylor, a witness for the plaintiff, (Rec. 8). Taylor 
had testified that at about five o’clock on Friday even- 
ing, after the agents of the District had done their 
work on the sidewalk, in passing to go to his supper 
he noticed that the hole had sunken or been trodden 
to the depth of about five or six inches, and that there 
were no bricks over the hole. 

The court alludes to this testimony of Taylor, and 
says “whether this was the case is for you to deter- 
mine.” 

The justice then proceeds to say that if the defend- 
ant did not have notice of this new depression— 


“Yet if its condition was of such public notoriety 
that police patrolling there ought to have seen it, (and 
if you find it was as spoken of,) then the plaintiff is 
entitled to recover.” 


That is to say, if you find that after the attempt to 
repair on Friday, the hole had sunken the same after- 
noon to the depth of five or six inches, and was again 
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in a dangerous condition, and you find that it was of 
such public notoriety that the policemen patrolling 
there ought to have seen it, then the plaintiff is en- 
titled to recover. 


The defendant, of course, takes notice and acts only 
through its agents, and the same degree of care and 
prudence is required of them as would be of an indi- 
vidual. 


Among these agents are the police and they are 
specially charged with the duty of looking out for and 
reporting dangerous defects in the streets and side- 
walks. 

If a policeman had seen this hole on Friday after- 
noon or evening, or on Saturday morning, it would 
have been his duty to have at once reported it, and in 
the meantime to have covered it up, or erected some 
protection against it, or to have put up a danger signal, 
and if he had seen it and failed to do one of these 
things, the District would unquestionably be liabie. 

Now, the court says in addition to this, if it was so 
notorious that it was its duty to have seen it, and 
guarded the public against it, the defendant is liable ; 
but the whole matter is left to the jury to determine. 


It must be apparent to the court that no sufficient 
repair of the sidewalk was in fact ever made until af- 
ter the accident to the defendant in error. 


On the day before the accident. some paltry show of 
repairing was done about the middle of the day, but 
before the sun went down it was nearly as bad as be- 
fore—the evidence being that at 5 o’clock in the eve- 
ning the hole had sunk to five or six inches in depth. 


I think the court did err, but it was in favor of the 
plaintiff in error in conceding that this paltry pre- 
tence of repairing might be considered as repairing at 
all—a repairing which left the sidewalk in as bad 
condition as it was before, and more dangerous because 
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the District workmen removed the danger signal, 
which if left standing would have saved the leg of the 
plaintiff below. 


Turrp EXCEPTION. 


The series of instructions found on p. 10 Rece., given 
by the justice on his own motion, numbered 1 to 3 in- 
clusive, and together constituting the third exception, 
are each unquestionably correct. 


FourtH EXcEpPTION. 


(Ree. 11). Thisis a bunch of four general proposi- 
tions which are not separately numbered. They pur- 
port to announce the law governing the liability of the 
District of Columbia for damages resulting from a 
neglect to perform its public duties generally. 

The substance of the first is that if the care of the 
streets of the City of Washington as a public duty is 
imposed by statute upon the District of Columbia, the 
performance of which is for the general benefit, and the 
District derives no profit from it, then no action can 
be maintained against the District for damages result- 
ing from a neglect to perform such public duty. 

The second is that the District of Columbia, undey 
the form of government existing at the time of the 
accident, which is the subject-matter of this suit, is 
not liable for damages resulting from said accident. 


The third is the present form of government of the 
District of Columbia having been imposed upon the 
people of the District without any power or oppor- 
tunity on the part of said people to accept or reject 
the same, the District cannot be held responsible for 
the negligence of the said goverument. 


And the fourth, the present form of Government of 
the District of Columbia consisting of ofticers who are 
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all appointed and paid by the United States, without 
any power to levy taxes or to spend money, except as 
directed by Congress, is not of such characteras to make 
the District responsible in damages for any negligence 
of said officers. 

They are not in the form of instructions. They 
give no direction to the jury. They don’t say if you 
find this way or that from the evidence you should 
find for the defendant, but simply propose to tell the 
jury that certain things are law without in any way 
telling them how to apply it to the facts of the case 
with which they were dealing. If they had all been 
given just as requested, the jury would not have known 
without further direction from the court that their 
verdict should in any way be affected by them. The 
court is not bound to and should not give any instruc- 
tion upon yeneral and abstract propositions of law 
without telling the jury how to apply them to the 
facts which they may find. 


Said this court in Rhett »s. Poe, 2 How., at 483: 


It is a settled rule of judicial proceedure, that the 
courts will never lay down as instructions to a jury 
general or abstract position, such as are not immedi- 
ately connected with and applicable to the facts of a 
cause, but require that every prayer for an instruction 
should be preceded by and based upon a statement of 
facts upon which the questions of law naturally and 
properly arise.” 


The prayers are not counected with any statement 
of facts. The legal points raised by them are nowhere 
raised by the pleadings, nor do they appear in the Rec- 
ord at any stage of the case, until the trial is finished. 
The defense is conducted upon the theory that the 
defendant is liable if the evidence should sustain the 
plaintiff’s claim. Just before the case is committed to 
the jury the defendant: asks the court to give these ab- 
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stract propositions to the jury, without telling the jury 
what to do with them. 

The defendant below, if it wished to avail itself of 
this defense by way of excepting to the refusal of the 
court to vive instructions, should have asked the court 
to charge the jury that the law was as it claimed, and 
that therefore no action could be maintained against 
the defendant for damages in this kind of a case,.and 
that they should therefore find for the defendant. 


These prayers were too indefinite and uncertain to 
have been understood by the jury, and could not have 
guided them in rendering their verdict, and could not 
properly have been given. 


The refusal of the court to give the propositions as 
asked is not therefore ground of exception, and it can- 
not be considered in this court. 


The plaintiff’s case was fully set out on the face of 
the eeclaration, and if the defendant below intended 
to question its liability to be sued in such an action it 
should have been taken by demurrer in /imine; instead 
of which it pleaded “ not guilty,” and the first and only 
intimation of the defense indicated by these proposi- 
tions was when they were presented at the close of the 
trial. 


JURISDICTION. 


These four so-called prayers are assumed by the 
plaintiff in error to present a “ Federal Question ’ 


The defendant in error denies that this court has 
jurisdiction of this case, the amount of the judgment 
below not exceeding $5,000, and moves the court to 
dismiss the writ of error. 
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The prayers in this case which the plaintiff in error 
assumes to justify the writ of error, under the second 
section of the act of Congress of March 25, 1885, enti- 
titled “An act Regulating Appeals from the Supreme 
Court of the District of Columbia and the Supreme 
Courts of the several Territories,” 23 Stats., L. 443, 
are precisely the same as those in the case of the Dis- 
trict of Columbia vs. Gannan, No. 183. 


The defendant in error adopts and relies upon the 
argument in that case upon the question of jurisdic- 
tion, as well as upon the question of the liability of 
the District for damages for negligence in case the ju- 
risdiction shall be maintained. 

S. S. HENKLE, 
Counsel for Deft in Error. 
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ROBERT S. STEVENS VS. WILLIAM NICHOLS. 1 
1 Unrrep STATES OF AMERICA, 88: 
f Seal of the United States Circuit Court for the Western } 
t District of Missouri, Eastern Division. j 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the eastern division of 
the western district of Missouri, Greeting: 

Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said cireuit court before 
you, at the April term, 1885, thereof, between William Nichols, 
plaintiff, and The Texas & Atlantic Refrigerator Car Company, 
Robert S. Stevens, and Henry D. Mirick, defendants, a manifest 
error hath happened to the great damage of the defendant, Rob- 
ert S. Stevens, as by his complaint appears, we, being willing that 
error, if any hath been, should be duly corrected and full and 
speedy justice done to the parties aforesaid in this behalf, do com- 
mand you, if judgment be therein given, that then, under your seal, 


‘distinctly and openly, you send the record and proceedings afore- 


said, with all things concerning the same, to the Supreme Court of 
the United States, together with this writ, so that you have the same 
at Washington, D. C., on the second Monday of October next, in the 
said Supreme Court to be then and there held, that, the record and 
proceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the laws and customs of the United States should 
be done. : 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 12th day of September, in 
the year of our Lord one thousand eight hundred and eighty-five. 

Issued at office, in the city of Jefferson, with the seal of the circuit 
court of the United States for the western district of Missouri, dated 
as aforesaid. 

H. C. GEISBERG, 
Clerk Circuit Court United States, Western District of Missouri. 


Allowed by— 


A. KREKEL, Judge. 


2 {Endorsed:] No. 1727. United States circuit court, west- 

ern district of Missouri, eastern division. Wm. Niéhols vs. 
Robert S. Stevens. Writ of error to the circuit court of the U.S. 
for the east’n div. of the west’n dist. of Missouri. Returned and filed 
— day of , 187-. , clerk. 


Return to Writ. 


UNITED STATES OF AMERICA, 98: 
Eastern Division of the Western District of Missouri, { ~* 


In obedience to the command of the within writ I herewith trans- 
mit to the Supreme Court of the United States a duly certified tran- 
script of the record and proceedings in the within-entitled case, to- 
gether with all things concerning the same. 

1—465 
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In witness whereof I hereto subscribe my name and affix the seal 
of sak] circuit court, at the city of Jefferson, this thirteenth day of 
October, A. D. 1885. 

Seal of the United States Circuit Court for the Western 
1 District of Missouri, Eastern Division. 


H. C. GEISBERG, Clerk. 


3 The United States of America to William Nichols, Greeting: 

You are hereby cited and admonished to be and appear at 
a Supreme Court of the United States to be holden at Washington, 
D. C., on the second Monday of October next, pursuant to a writ of 
error filed in the clerk’s office of the circuit court of the United States 
for the western district of Missouri, eastern division, wherein Robert 
S. Stevens is plaintiff in error and you are defendant in error, to 
show cause, if any there be, why the judgment rendered against the 
said plaintiff in error, as in the said writ of error mentioned, should 
not be corrected, and why speedy justice should not be done to the 
parties in that behalf. 


Witness the Honorable Arnold Krekel, judge of the circuit court 
of the United States for the eastern division of the western district 
of Missouri, this 12th day of September, in the year of our Lord one 
thousand eight hundred and eighty-five. 


A. KREKEL, Judge. 


a [Endorsed :] United States circuit court, western district of 
Missouri, eastern division. Wm. Nichols vs. Robert S. Stevens. 
Citation. Filed , clerk. 


—,18/-- —- 


UNITED STATES OF AMERICA, a 
7 . . . . > SS > 
Western District of Missouri, | 


I hereby acknowledge due service of the within citation this 12th 
day of Sept., A. D. 1885. 
GEO. P. B. JACKSON, 
Attorney for Defendant in Error. 


qn 


UniTrep States oF AMERICA, 
+ . . . . ba . ~ > bn 
Eastern Division of the Western District of Mo., | ' 


Pleas before the bonorable circuit court of the United States in and 
for the eastern division of the western district of Missouri, at the 
April term, A. D. 1885, thereof, in the case of William Nichols, 
plaintiff, vs. The Texas & Atlantic Refrigerator Car Company et al., 
defendants, No. 1727. 

Be it remembered that heretofore, to wit, on Friday, the 13th day 
of April, A. D. 1883, it being in vacation of the circuit court of the 

United States in and for the eastern division of the western dis- 
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trict of Missouri, the following proceedings were had in this case, 
to wit: 
W Mm. NICHOLS 
vs. ae 1727. 
Tue Texas & ATLANTIC REFRIGERATOR CAR Co. ef al. 


This day there is received and filed herein the transcript ofethe 
record and proceedings in the above-entitled case as certified from 
the circuit court of Pettis county, Mo. 

And said transcript so filed as aforesaid is in the words and figures 
following, to wit: 


Transcript. 
STATE OF Missouri, County of Pettis: 


Pleas before the circuit court of Pettis county at a term begun and 
holden in the city of Sedalia, county and State aforesaid, on the 
2nd day of January, 1883, before the Honorable John P. Strother, 
judge of the sixth judicial circuit of the State of Missouri. 


6 WiciiAmM Nicnuots, Plaintiff, 
Us. 


THe Texas AND ATLANTIC REFRIGERATOR CAR ComMPANY, ROBERT 
S. Stevens, and Henry Mirick, Defendants. 


Be it remembered that heretofore, to wit, on the 25th day of Jan’y, 
1881, a petition was filed in the above-entitled cause in the office of 
the clerk of the circuit court in and for the county of Pettis in words 
and figures following, to wit: 


Petition. 


In the Cireuit Court of Pettis County, Missouri. January Term, 
1881. 


WituraAM Nicuors, Plaintiff, 
V8. 


Tue Texas AND ATLANTIC REFRIGERATOR CAR ComMpPANY, ROBERT 
S. Stevens, and Henry D. Mirick, Defendants. 


Plaintiff states that the defendant, The Texas and Atlantic Re- 
frigerator Car Company, was, on May Ist, 1870, ever since has been, 
and now is, a corporation duly created and organized under the 
laws of the State of Missour! and having its chief office in Pettis 
county, Missouri. 

That on the 6th day of May, 1875, said corporation, by its presi- 
dent and duly authorized agent, executed and delivered its certain 
promissory note, dated on that day, toone J. R. Barrett, whereby it 
promised, for v alue receiv ed,to pay three months after the date thereof 
to the order of J. R. Barrett, at the Commercial Bank of St. Louis, 


4 ROBERT S. STEVENS VS. WILLIAM NICHOLS. 


the sum of fifty-eight hundred dollars, which said note was after- 
wards by said J. R. Barrett endorsed and delivered to this plaintiff 
for a valuable consideration. 
7 That on the 14th day of May, 1875, the said corporation, 
by its president and duly authorized agent, executed and de- 
livered to said J. R. Barrett its other certain promissory note, dated 
on tat day, whereby it promised, for value received, to pay three 
months after date thereof to the order of J. R. Barrett, at the Com- 
mercial Bank of St. Louis, the sum of ca hundred dollars, 
which said note was afterwards by said J. R. Barrett endorsed and 
delivered to this plaintiff for a valuable coniiiie ation. 

That, default having been made in the payment of both of said 
notes, this plaintiff brought suit upon both of said notes in the cir- 
cuit court of Pettis county, Missouri, on December 11th, 1879, against 
said corporation, and on the 26th day of January, 1876, at the Jan- 
uary term, 1876, of said court, obtained judgment on said notes 
against said cbrporation for the sum of ten thousand three hundred 
and seventy-seven ;*,); dollars ($10,377.21), with ten per cent. per 
annum interest thereon, and for his costs in said suit, taxed at the 
sum of six +';5; dollars. 

That afterwards, on the 31st day of January, 1876, this plaintiff 
caused an execution to be issued on said judgment from the — of 
the clerk of said court, which said execution was, on the Ist day of 
February, 1876, placed in the hands of the sheriff of Pettis Pb 
Mo., and was by said sheriff, on the 24th day of February, 1876, 
levied upon all the property of said corporation which could be 
found in said county; that said sheriff, on the 7th day of March, 
1876, sold said property for the sum of twenty-five dollars, of which 
he applied to the costs the sum of thirteen dollars and credited upon 
said judgment the sum of twelve dollars and returned said execu- 
tion not satisfied as to the balance of said judgment,“ there being no 
other goods, chattels, or property found belonging to the defendant 

upon which to levy this execution.’ 
8 Plaintiff states that, except said sum of twelve dollars, no 
part of said judgment has ever been paid, and that the bal- 
ance thereof, with the interest thereon, remains unpaid and is still 
due to plaintiff. 

Plaintiff further states that the defendant, Robert S. Stevens, is a 
stockholder in said corporation and has been ever since said May 
Ist, 1875, holding and owning certificates of stock therein to the 
amount of five thousand (5,000) dollars; that upon said stock said 
defendant has paid to said corporation the sum of one thousand dol- 
lars, and that the balance of said amount of stock subseribed and 
held by him is still due and unpaid, and which plaintiff demanded 
of said defendant on March 7th, 1876. 

Plaintiff further states that the defendant, Henry D. Mirick, is a 
stockholder in said corporation and has been ever since said “May 
Ist, 1875, holding and owning certificates of stock therein to the 
amount of one thousand dollars; that upon said stock said defendant 
has paid to said corporation the sum of five hundred dollars, and 
that the balance of said amount of stock subscribed and held by him 
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is still due and unpaid, and which plaintiff demanded of said def’t 
ov March 7th, 1876. 

Plaintiff states that said defendants, Stevens and Mirick, are liable 
for the respective sums remaining unpaid upbdn their said certificates 
of stock, and that plaintiff is entitled to have the same applied upon 
his said judgment against said corporation. 

Wherefore he prays that the defendants be summoned to answer 
this petition, and that he recover judgment ordering the said re- 
spective amounts due by said Stevens and Mirick to said corpora- 
tion to be applied on his said judgment, and that he recover of said 

R.S. Stevens the sum of four thousand dollars, with six per 
9 cent. per annum interest thereon from March 7th, 1876. and 
that he recover of said H. D. Mirick the sum of five hundred 
dollars, with six per cent. per annum interest thereon from March 7th, 
1876, and for all proper relief. 
PHILLIPS & JACKSON, 
Att’ys for PUt ff. 


Whereupon a summons was issued to the sheriff of Pettis county, 
Missouri, the 2nd day of February, 1881, and returned by him April 
the 16th, 1881, executed on the president of the Texas and Atlantic 
Refrigerator Car Company February the 25th, 1881, and non est as 
to the other defendants. 

And afterwards an alias summons issued to said sheriff.on the 
14th day of May, 1881, returned by him Aug. 20th, 1881, executed 
as to the defendant, Rob’t 8S. Stevens, and non est as to defendant, 
Henry D. Mirick. 


And afterwards, to wit,on the 13th day of September, ’81, it being 
the 3rd day of the September term of said court, the following pro- 
ceedings were had in said cause, to wit: 


Wintiam Nicuors vs. T. & A. Rerricgerator Car Co. ef al. 


Now, at this day, comes the plaintiff, by his attorneys, and also 
comes R. S. Stevens, by his attorneys, and, by consent, said defend- 
ant, R. 8S. Stevens, has leave to file his answer in sixty days after 
this time of this court. 


And afterwards, to wit, on the 3rd day of January, it being the 1st 
day of Jan. term, 1882, of said court, the following further proceed- 
ings were had in said cause, to wit: 

Demurrer Filed. 


Wma. NICHOLS 


Us, 
Texas & ATLANTIC REFRIGERATOR — Co. ef al. 
10 Now, at this day, comes defendant, R. S. Stevens, by his 


attorney, and files separate demurrer to the petition of plain- 
tiff herein. 
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And afterwards, to wit, on the 1st day of February, 1882, it being 
the 26th day of Jan’y term of said court, the following further pro- 
ceedings were had in said cause, to wit: 


Demurrer Withdrawn. Leave to Plead. Appearance of H. D. Mirick. 


WiILtiAM NICHOLS 
v8. 
THe Texas AND ATLANTIC REFRIGERATOR CAR Company, R. S. 
Stevens, & H. D. Mrrick. 


Now, at this day, come the parties hereto, by their respective at- 
torneys, and defendant Stevens now .withdraws the demurrer here- 
tofore filed herein,and by consent said defendant has leave to answer 
sixty days after this term of this court, and defendant, H. D. Mirick, 
now enters his voluntary appearance herein, and has leave, by con- 
sent, to answer sixty days after this term of this court, and this 
cause is continued. 


And afterwards, to wit, on the 2Ist of April, 1882, in vacation, the 

following further proceedings were had in said cause, to wit: 
Wma. NIcHOLs 
vs. 
Tue Texas & ATLANTIC REFRIGERATOR CAR Co. et al. 
Aprir 21, 1882. 

Now, at this day, come R.S. Stevens and Henry D. Mirick, def’ts, 
and file their answer herein, which said answer is in words and fig- 
ures as follows: 


Answer. 
In the Circuit Court of Pettis County. January Term, 1882. 


WittramM Nicnors, Plaintiff, 
vs. 


11 Tae Texas AND ATLANTIC REFRIGERATOR CAR Company, 
Ropert 8. Stevens, and Henry D. Mrricx, Defendants. 


Now come the above-named defendants, Robert S. Stevens and 
Henry D. Mirick, and, by leave of court first had and obtained and 
by consent of parties, make answer to plaintiff’s petition in the 
above-entitled cause, and for their answer they deny generally each 
and every material allegation in said petition contained; and now, 
having fully answered, ask to be discharged with their costs in this 


behalf laid out and expended. 
SNODDY & SHORT, 
Alt’ys for Defendants, Robert 8. Stevens & Henry D. Mirick. 
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And afterwards, on the 4th day of May, 1882, it being the 4th day 
of May term of said court, the following further proceedings were 
had in said cause, to wit: 


WILLIAM NICHOLS 
vs. 
Texas & ATLANTIC REFRIGERATOR CAR Co. ef al. 


Now, at this day, come the defendants, Robert S. Stevens and 
Henry D. Mirick, by their attorney, and file their petition for removal 
of cause to the United States circuit court for the eastern division of 
the western district of Missouri; which said petition is in words and 
figures as follows: 


Petition for Removal. 
In the Circuit Court of Pettis County, Missouri. May Term, 1882. 


Witiram Nicuors, Plaintiff, 
| Us. 
THe Texas AND ATLANTIC REFRIGERATOR CAR CoMPANY, ROBERT 
S. Stevens, and Henry D. Minick, Defendants. 


To the honorable cireuit court within and for Pettis county, 
12 State of Missouri : 
Your petitioners, the above-named defendants, Robert 8. 
Stevens and Henry D. Mirick, state that the plaintiff in the above- 
entitled cause is a citizen of the State of Missouri and your petitioners, 
the said defendants, are not citizens of the State of Missouri, but are 
citizens of the State of New York. 

They further state that the matter in dispute in above-entitled 
cause exceeds, exclusive of costs, the sum of five hundred dollars, 
and that the matter in dispute in said cause is a controversy between 
the citizens of different States. Wherefore your said petitioners 
herewith tender and file a bond, with good — sufficient surety, for 
their entering in the circuit court of the United States of America 
for the eastern division of the western district of Missouri, on the first 
day of its next session, a copy of the record in the above-entitled 
cause and for paying all costs that may be awarded by the said 
United States circuit court if said court shall hold that such suit is 
wrongfully or improperly removed thereto, and also for the appear- 
ing in said circuit court and entering special bai! in the above-enti- 
tled suit if special bail was originally requisite in said suit. 

Your petitioners therefore pray the court that the above-entitled 
cause and suit be removed into the circuit court of the United States 
of America within and for the eastern division of the western dis- 
trict of the said State of Missouri. 

ROBERT 8. STEVENS & 
HENRY D. MIRICK, 
By W. W. S. SNODDY, 
Their Attorney. 
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And afterwards, to wit, on the 8th day of May, 1882, it being the 
7th day of the May term of said court, the following further pro- 
ceedings were had in said court, to wit: 


13 WILLIAM NICHOLS 
US. 
TexAs AND ATLANTIC REFRIGERATOR CAR Compaxy ef al. 


Now, at this day, come defendants, R. 8S. Stevens and H. D. Mirick, 
by their attorney, and file bond for removal of this court to the U. 
S. court; which said bond is in words and figures as follows: 


Bond for Removal. 
In the Circuit Court of Pettis County, Missouri. May Term, 1882. 


WittiAM Nicuozs, Plaintiff, 
against 


Tue Texas & AtTrLantic Rerricgerator Car Company, ROBERT 
S. Srevens, and Henry D. Mirick, Defendants. 


We, Robert S. Stevens and Henry D. Mirick, as principals, and 
and , as sureties, acknowledge ourselves to owe 
and stand indebted to the plaintiff, William Nichols, in the sum 
of one thousand dollars; for the payment of which, well and truly, 
we bind ourselves, our heirs, executors, administrators, assigns, &c. 
The condition of the above bond is as follows: The defendants, 
Robert 8. Stevens and Henry D. Mirick, in the cause now pending 
in the circuit court of Pettis county, Missouri, wherein William 
Nichols is plaintiff and The Texas and Atlantic Refrigerator Car 
Company and the said Robert 8. Stevens and Henry D. Mirick are 
defendants, as petitioners, have applied or are about to apply to the 
said circuit court of Pettis county, Missouri, for the removal of said 
cause from said circuit court of Pettis county, Missouri, to the circuit 
court of the United States of America within and for the 
14: __ eastern division of the western district of said State of Missouri. 
Now, if the said defendants and petitioners, Robert S. 
Stevens and Henry D. Mirick, shall enter in the said circuit court of 
the United States within and for the eastern division of the western 
district of the said State of Missouri, on the first day of its next ses- 
sion, a copy of the record in said suit and pay all costs that may be 
awarded by the said circuit court of the United States if said court 
shall hold that said suit was wrongfully or improperly removed 
thereto, then this bond shall be void; otherwise remain in full 
force. 
Witness our hands and seals this 24th day of April, 1882. 
ROBERTS. STEVENS. [sean 
HENRY D. MIRICK. SEAL. | 
A. D. JAYNES. SEA “e 
S. HIGHLEYMAN. SEAL. | 


- 
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And afterwards, to wit, on the 22d day of September, 1882, it be- 
ing the 9th day of the Sept. term of s: aid court, the following further 
proceedings were had in said cause, to wit: 


WILLIAM NICHOLS 
V8. 
Texas & ATLANTIC REFRIGERATOR CAR ComPAny ef al. 


Now, at this day, this cause having been left off the docket of this 
term by mistake, the same is ordered redocketed, and the cause is 
now, by consent, continued, without prejudice, on application for re- 
moval to the United States circuit seuss for the eastern division of 
the western district of Missouri. 


And afterwards, to wit, on the 30th day of January, 1883, it being 
the 25th day of the January term of said court, the following 
15 further proceedings were had in said cause, to wit: 


Order for Removal of Cause. 


WILLIAM NICHOLS 
Us. 
Tue Texas AND ATLANTIC REFRIGERATOR CAR COMPANY. 


Now, at this day, the bond for costs heretofore tiled herein by de- 
fendants, R. S. Stevens & Henry D. Mirick, is by the court approved, 
and this cause is ordered removed to the United States circuit court 
for the eastern division of the western district of Missouri, at Jetfer- 
son city, and the clerk of this court ordered to make, without delay, 
a transcript of the record and proceedings had herein and transport 
same to the clerk of said U.S. court. 


STATE OF MiIssourRI, 1 a 
County of Pe itis. | on . 


I, B. H. Ingram, clerk of the circuit court within and for the 
county and State aforesaid, hereby certify that the above and forego- 
ing is a full, true, and complete tri anscript of the original papers and 
record entries had in said court in the above-entitled cause as fully 
as the same appear of record and on file in my said office; and I fur- 
ther certify that the bill of costs as attached is true and correct. 

In testimony whereof I hereunto set my hi ind and affix the seal 
of said court, at office, in Sedalia, this F eb’ vy 25d, 1885. 

[ SEAL. | B. H. INGRAM, Clerk, 
| By M. F. ATHY, D. C. 

And afterwards, at a regular stated term of the circuit court of the 
United States in and for the eastern division of the western dis- 
trict of Missouri, begun and held on the third Monday, the 16th 
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16 day, of April, A. D. 1883, at Jefferson city, in said district, 
the following further proceedings were had in this case on 
said last-mentioned day, to wit: 


Wma. NICHOLS 
aie 1727 
Us, | dal. 


Texas & ATLANTIC REFRIGERATOR CAR Co. et al. 


This day there is filed herein the appearance of defendants, Robert 
S. Stevens and Henry D. Mirick, by James Carr, their attorney, and 
said appearance so filed is in words and figures as follows, to wit: 


Appearance. 


In the Circuit Court of the United States for the Eastern Division of 
the Western District of Missouri. April Term, 1883. 
WititiAM Nicuo rs, Plaintiff, 
vs. 

Tue Texas & ATLaAntic RerrickeRATor CAR Company, ROBERT S. 
Srevens, and Henry D. Mrrick, Defendants. 


I hereby enter the appearance of Robert S. Stevens and Henry D. 
Mirick in the above-entitled cause. 
April 16th, 1883. 
JAMES CARR, 
Att'y for Robert S. Stevens & Henry D. Mirick. 


And afterwards, at said last-mentioned regular stated term of said 
circuit —, begun and held as aforesaid at the place aforesaid, the fol- 
lowing further proceedings were had in said cause on the 26th day 
of April in said year, to wit: 


' Ws. NICHOLS 
| | V8. 1727. 
17 Texas & ATLANTIC REFRIGERATOR CAR Co. e al. 


This day come the defendants, R. S. Stevens and H. D. Mirick, by 
their attorney, EF. Silver, Esq.,on whose motion leave is granted said 
defendants to file amended answers within sixty days before the 
next term of this court. 


And afterwards, to wit,on the 18th day of September, 1883, it 
being in vacation of said circuit court, the following proceedings 
were had in this case, to wit: 

WILLIAM NICHOLS 
v8. 1727. 
Texas & ATiantic Rer. Car Co. et al. j 


This day there is received and filed herein the joint and separate 
answer of defendants, Robert 8. Stevens and Henry Mirick ; which 
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answer so filed as aforesaid is in the words and figures following, 
to wit: 
Joint Amended Answer. 


In the Circuit Court of the United States for the Eastern Division of 
the Western District of Missouri. April Term, A. D. 1883. 


Witir1amM Nicnots, Plaintiff, 
v8. 


THe Texas AND ATLANTIC REFRIGERATOR CAR Company, ROBERT 
S. Srevens, and Henry Mrrick, Defendants. 


The defendants, Robert S. Stevens and Henry Mirick, for their 
separate and amended answer to the plaintiff’s petition filed in the 
above-entitled cause, deny each and every allegation in said petition. 

Defendants, for another and further defence to the cause of action 
alleged in said petition, state that the pretended judgment described 
therein was recovered on the promissory notes executed by: the 

Texas and Atlantic Refrigerator Car Company, by its presi- 
18 dent, J. R. Barrett, to himself as payee, and endorsed in blank 

by him, as alleged by the plaintiff in his suit against said 
Texas and Atlantic Refrigerator Car Company in the cireuit court 
of Pettis county, Missouri; that said notes were not paid by said 
company at their maturity; that prior to the institution of said suit 
and after the maturity of said notes as aforesaid, to wit, on the 25th 
day of November, A. D. 1875, said J. R. Barrett, the payee and en- 
dorser on said notes, paid off and fully satisfied said notes to the 
Commercial Bank of St. Louis, the owner and holder thereof at the 
time of said payment and satisfaction ; that plaintiff, at the time of 
the commencement of said suit, had no title, right, interest, or claim 
in or to said notes or either of them, and he had none at the time 
of the rendition of said judgment, and he has no title, right, interest, 
or claim in or to said judgment now; that he instituted and prose- 
cuted said suit in his own name and prosecuted it to final judgment 
for the exclusive use and benefit of said J. R. Barrett, in pursuance 
of an illegal and corrupt agreement between plaintiff and said Bar- 
rett; that said Barrett is the real party in interest; that said suit 
was so instituted and prosecuted to final judgment in the name of 
plaintiff, with the intent and for the purpose of unjustly, improperly, 
and illegally coercing money by this proceeding out of these defend- 
ants, as stockholders in said Texas and Atlantic Refrigerator Car 
Company, when they did not owe any money to said company, and 
with the intent and for the purpose of preventing these defendants, 
as stockholders in said company as aforesaid, from setting up certain 
equitable defences and equities existing between said J. R. Barrett, 
as president of said Texas and Atlantic Refrigerator Car Company, 

and these defendants, as stockholders therein, and which 
19 equities, if set up in a direct suit between said Barrett and 

these defendants, would be a full and complete bar to any 
suit which said Barrett could institute against these defendants for 
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or on account of the payment of said notes by said Barrett to said 
Commercial Bank of St. Louis as aforesaid. 

3. For a further defence to said pretended judgment defendants 
state that plaintiff obtained and procured it by fraud. Defendants 
set up and plead the foregoing facts as a full and complete bar to 
plaintiff’s cause of action. 

JAMES CARR anp 
W. W. S. SNODDY, 


Attorneys for Defendants Stevens and Mirick. 


And afterwards, on the 12th day of October, 1883, it being in va- 
cation of said court, the following further proceedings were had in 
said cause, to wit: 


WILLIAM NICHOLS 
vs. Sn Pp 
Texas & ATLANTIC Rer. Car Co. et al. J 


This day there is received by mail and filed herein a motion of 
plaintiff for leave to withdraw certain depositions in this case, for 
the reasons in said motion set forth, and on the back thereof is the 
following endorsement, viz: “ Let the depositions be transmitted, 
per express, to the notary, the amendment made, and the deposition 
returned according tolaw. Oct.11,’83. (Signed) A. K rekel, judge.” 

The motion filed as aforesaid isin the words and figures following, 
to wit: 


Motion. 


In the Circuit Court of the United States for the Eastern Division 
of the Western District of Missouri. 


20 Witii1aM Nicaors, Plaintiff, 
Us, 


THe Texas AND ATLANTIC REFRIGERATOR CAR Co., Roperrt S. Ste- 
vens, and Henry Mririck, Defendants. 


To the Hon. Arnold Krekel, one of the judges of said court : 


William Nichols, the plaintiff in the above-entitled cause, respect- 
fully represents that on Sept. 7th, 1883, the defendants in the above 
cause caused said plaintiff to appear before Chas. M. Napton, a notary 
public in the city of St. Louis, to give his deposition to be used on 
the trial of said cause; that plaintiff did so appear, and, being duly 
sworn, testified before said notary, and his testimony was reduced to 
writing; that afterwards said deponent discovered some statements 
therein which he desired to correct to conform to the facts: that 
thereupon a misunderstanding arose as to deponent’s right to make 
said corrections béfore signing said deposition, and, his counsel not 
being then present, the said deponent, plaintiff in the cause, refused 
to sign said deposition in its then form, and thereupon said notary 
certified said deposition to this court unsigned, and the same is now 
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on file in the office of the clerk of this court; that since the filing 
thereof the matter of said misunderstanding has been properly un- 
derstood ard the plaintiff is desirous of making said correction and 
signing said deposition, and said notary is ready to permit the same 
to be done to properly certify said deposition accordingly. 

Wherefore plaintiff prays that your honor make an order direct- 
ing said deposition to be returned to said Chas. M. Napton, notary 
public, for the purpose of being properly signed and certified and 

returned to the clerk of your said court. 
21 | GO. P. B. JACKSON, 
Att'y for PUU, Wm. Nichols. 


And afterwards, at a regular stated term of said circuit court, begun 
and held on the third Monday, the 19th day, of November, 1883, at 
the place aforesaid, the following further proceedings were had in 
said case on said last-mentioned day, to wit: : 


Ww. NICHOLS | ) 
vs. . 1727. 


Texas & ATLANTIC REFRIGERATOR Car Co. ef al. | 


This day comes the plaintiff, by his attorney, Geo. P. B. Jackson, 
Esq., and files his demurrer to the separate answers of defendants, 
Stevens and Mirick, herein, and said dewurrer so filed as aforesaid 
is in the words and figures, to wit: 


Demurrer. 


In the Cireuit Court of the United States for the Eastern Division 
of the Western District of Missouri. November Term, 1888. 


WitttaAM Nicnors, Plaintiff, 
Us. 


Toe Texas AND ATLANTIC REFRIGERATOR CAR Company, ROBERT 
S. Stevens, and Henry D. Mrrick, Defendants. 


Now again comes the plaintiff and demurs to the answer of the 
defendants, Stevens and Mirick, filed in this cause, for the reason 
that said answer is inconsistent, and in the different parts thereof 
attempts to set up inconsistent and conflicting defenses, in that in 
the first paragraph thereof said defendants plead general denial, and 
in the second and third paragraphs thereof they plead matters of 
pretended avoidance. 

And for further grounds of demurrer to the said second and third 

paragraphs of said answer plaintiff assigns the following: 
22 That said parts of said answer do not state facts sufficient to 
constitute any defense to plaintiff’s cause of action, as stated 
in his petition, because the matters in said answer alleged, even if 
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true, are fully determined and concluded by the judgment in favor 
of plaintiff, pleaded in said answer and in plaintiff’s petition, and 
because the said judgment in favor of plaintiff against said Texas 
and Atlantic Refrigerator Car Co. is conclusive upon the defendants, 
Stevens and Mirick, as stockholders therein, and because said parts 
of said answer do not state any other or further facts sufficient to 
constitute any defense to plaintiff’s cause of action. . 
GEO. P. B. JACKSON, 
Att'y for Plaintiff. 


And afterwards, at said last-mentioned regular stated term of said 
circuit court, begun and held as aforesaid, the following further pro- 
ceedings were had in said case on the 21st day of November, 1883, 
to wit: | 

Wma. NicHo.s ) 
vs. > 1727. 
Texas & ATLaAntic REFRIGERATOR CAR Co. e¢ al. 

This day come the parties, by their attorneys, the plaintiff by Geo. 
P. B. Jackson, Esq., and the defendants, Stevens & Mirick, by their 
attorney, James Carr, Esq., and the demurrer to the separate answers 
filed herein was argued by counsel and submitted and by the court 
taken under advisement. 


And afterwards, at said last-mentioned regular stated term of said 
circuit court, begun and held as aforesaid, the following further pro- 
ceedings were had in said cause on the 22nd day of November, 1883, 
to wit: 

23 : Wa. NicHotrs ) 
vs. > 1727. 
Texas & ATLANTIC REFRIGERATOR CAR Co. ef ai 

This day come the defendants, by their attorney, James Carr, Esq., 
on whose motion leave is granted said defendants to file briefs within 
twenty days from this date. 

> 


And afterwards, at a regular stated terin of said circuit court, be- 
gun and held on the third Monday, the 17th day, of November, 1884, 
at the place aforesaid, the following further proceedings were had in 
said case on the 24th day of November, 1884, to wit: 


Demurrer Overruled. 


e 
' Ww». NicHots 
vs. 1727. 
Texas & ATLANTIC REFRIGERATOR CaR Co. ef al. 


Ordered by the court that the demurrer to the answer heretofore 
submitted be, and the same is hereby, overruled. 
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And afterwards, at said last-mentioned regular stated term of said 
circuit court, begun and held as aforesaid, the following further pro- 
ceedings were had in said cause on November 26th, 1884, to wit: 


Wma. NICHOLS 
Vs. 1727. 
Texas & ATLANTIC REFRIGERATOR CAR Co. ef al. 


This day comes the plaintiff, by his attorney, Geo. P. B. Jackson, 
Esq.,on whose motion it is ordered that plaintiff have until the first 
day of January, 1885, within which to file his reply to defendants’ 
amended answer. 


And afterwards, on the 26th day of December, 1884, it being in 
vacation of said circuit court, the following further proceedings were 
had in said cause, to wit: 


24 Wm. NIcHOLs. 
vs. 1727.: 
Texas & ATLANTIC REFRIGERATOR CAR Co. et al. 


This day there is received by mail and filed herein plaintiff’s re- 
ply to the separate amended answer of defe ndants, Stevens and 
Mirick, and said reply so filed as aforesaid is in the words and figures 
following, to wit: 

Reply. 


In the Cireuit Court of the United States for the Eastern Division of 
the Western District of Missouri. In Vacation, 1884. 


WituraM Nicuors, Plaintiff, 
v. 


Tue TEXAS AND ATLANTIC REFRIGERATOR CAR Company, ROBERT 
S. Stevens, and Henry Mirick, Defendants. 


Now again comes the plaintiff and, leave of court being had there- 
for, replies to the new matter contained in the separate amended 
answer of the defendants, Robert S. Stevens and Henry Mirick, and 
for said reply thereto says— 

That he denies that the judgment described in the petition in 
this suit is only a pretended judgment, and says that the same is a 
bona fide, valid, and binding judgment, in full force and unsatisfied, 
except as stated in the petition. 

Plaintiff admits that said judgment was recovered on two prom- 
issory notes executed by the said Texas and Atlantic Refrigerator 
Car Company to J. R. Barrett and by him endorsed ; that said Bar- 
rett was the president of said company, and as such signed said 
notes; and plaintiff says that said Barrett so signed and executed 

said notes under direction and authority “of the officers and 
25 directors of said company in the regular course of business 
for a good and valuable consideration. 
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Plaintiff admits that said notes were not paid at their maturity 
(or at any other time) by said company, but denies that after their 
maturity and prior to the institution of said suit (on said notes), to 
wit, on Nov. 26th, 1875, or at any other time, said J. R. Barrett, as 
payee and endorser or otherwise, paid off and satisfied said notes or 
either of them or any part thereof to the Commercial Bank of St. 
Louis or to any one else. 

Plaintiff denies that at the time of the commencement of said 
suit (on said notes) he had no title, right, interest, or claim in or to 
said notes or either of them, or that he had none at the time of the 
rendition of said judgment thereon, or that he has no title, right, 
interest, or claim in or to said judgment on said notes, but avers 
that at the time of commencing said suit on said notes and at the 
rendition of the judgment thereon he was the legal owner and 
holder of said notes, entitled to sue and recover judgment thereon, 
and that he is now and ever has been the owner of said judgment, 
entitled to enforce the same. 

He denies he instituted or prosecuted said suit in his own name 
for the exclusive use and benefit of said J. R. Barrett in pursuance 
of an illegal and corrupt agreement between plaintiff and said J. 
R. Barrett. He denies thet said J. R. Barrett is the real party in in- 
terest ; denies that said suit was so instituted and prosecuted to final 
judgment in the name of plaintiff with the intent or for the pur- 
pose of unjustly, improperly, and illegally coercing money by this 
proceeding out of these defendants, as stockholders in said Texas 

and Atlantic Refrigerator Car Company or otherwise, when 
26 they did not owe the same, or under any other circumstances, 

or with the intent or for the purpose of preventing these de- 
fendants, as stockholders in said company or otherwise, setting up 
certain equities and equitable defenses existing between said J. Rh. 
Barrett, as president of said company, and these defendants, as 
stockholders therein, or any other equities or defenses whatever. 

Plaintiff denies that there is or ever was any equities existing be- 
tween said Barrett and said defendants, and says that if there had 
been they could not have constituted any defense to said suit on 
said notes; and he denies the existence at any time of any supposed 
equities, which, if set up in a direct suit between said Barrett and 
these defendants, would be a full and complete bar to any suit 
which said Barrett could institute against these defendants for or 
on account of the payment of said notes by said Barrett to said 
Commercial Bank of St. Louis or any other account (plaintiff again 
denying said payment to said bank). 

Plaintiff also denies that the judgment described in the petition 
was obtained and procured by fraud. 

Plaintiff, further replying, says that the pretended statement of 
new matter in said answer is so vague, indefinite, and uncertain 
that he is unable to plead or reply thereto more specifically than he 
has already done herein, and he says and objects that said pretended 
statement of new matter is composed mainly of conclusions of law 
and constitutes no defense to the cause of action stated in plaintilf’s 
petition. 


=~ 
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And for further reply plaintiff says that the matter of the owner- 
ship of said notes sued on by plaintiff in the circuit court of Pettis 
county, Mo., as alleged by defendant, and the right of plaintiff to 
recover judgment thereon and the liability of said Texas and Atlan- 

tic Refrigerator Car Company on said notes and in said suit, 
27 and all and singular the matters complained of in relation 

thereto by defendants in their answer were matters at issue 
in said suit on said notes & were in said suit duly submitted for ad- 
judication to said circuit court of Pettis county, Mo., the same then 
and there being a court of the State of Missouri duly and legally 
constituted and having jurisdiction of the parties and of the subject- 
matter; and, being so at issue and submitted, all said matters and 
things now complained of by defendants were fully and finally de- 
termined and adjudged in said suit by said court, which said judg- 
ment and determination plaintiff now specially pleads and says that 
all said issues and matters are concluded and are res adjudicata as to 
said ‘Texas and Atlantic Refrigerator Car Company and as to these 
defendants as stockholders therein. 

Plaintiff further says that the said judgment of the circuit court 
of Pettis county, Mo., in favor of this plaintiff and against the said 
Texas and Atlantic Refrigerator Car Company still remains in full 
force against said company and these defendants as stockholders in 
privity with said company; that said judgment has never been ap- 
pealed from or set aside and cannot now be impeached by these de- 
fendants in these proceedings. 7 

And, having fully replied, the plaintiff again asks judgment as 
prayed in his petition. 

GEO. P. B. JACKSON, 
For Plaintiff. 


And afterwards, at a regular stated term of said circuit court, begun 
and held on the third Monday, the 20th day, of April, 1885, at the 
place aforesaid, the following further proceedings were had in said 
cause on the 22d day of April, in said year, to wit: 


Hearing. 


Wa. NIcHOLS 
vs. 1727. 
Texas & ATLANTIC REFRIGERATOR CAR Co. ef al. 


28 This day come the parties, by their attorneys, the plaintiff 

by George P. B. Jackson, Esq., and the defendants by James 
Carr, Esq., and this case being regularly called for trial and both 
parties being ready, it is ordered that a jury come, to wit, George 
Arnhardt, F. N. Reese, L. McCubbin, John Cyrus, George Miller, 
William May, Thomas Gibson, Hugh Rodgers, John P. Webb, G. 8. 
Abbington, Thomas Kendall, and A. 8. Stanley, twelve good and 
lawful men, who were duly sworn well and truly to try the issues 
herein joined; thereupon evidence was heard, and, not being con- 
cluded at the hour of adjournment, it is ordered that further pro- 
ceedings be postponed until to-morrow morning. 
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And afterwards, at said last-mentioned term of said court, the fol- 
? ? 
lowing further proceedings were had in said case, to wit, on the 23d 
day of April, 1885, to wit : 


Wa. NicnHors ) 
vs. 1727. 
Texas & ATLANTIC REFRIGERATOR CaR Co. et al. 

This day come again the respective parties, by their respective 
counsel, as on yesterday, and also come the jury; thereupon evi- 
dence was further heard and the cause argued by counsel, and the 
court not being ready tocharge the jury as to the law in the case, it 
is ordered that further proceedings herein be continued until to- 
morrow morning. 


And afterwards, on the 24th day of April, 1885, at said last-men- 
tioned regular stated term of said court, the following further pro- 
ceedings were had in said case, to wit: 

Wa. NicHors ) 
vs, >] 
Texas & ATLANTIC REFRIGERATOR CAR Co. ef ald. j 


‘y <i 


This day come the parties, by their respective attorneys, as on 

yesterday, and also come the jury who were sworn herein, 

29 who were charged by the court as to the law in the case, and 

retire to consider what verdict to return herein, and after- 
wards return into court the following verdict, viz: 


“ Verdict. 


NICHOLS ) 
vs. l 


Texas & ATLANTIC REF. Car Co. ef al. § 


whe 


dam. 


We, the jury, find for the plaintiff as against Henry D. Mirick in 
the sum of $627.41, and also in favor of plaintiff as against R. S. 
mr ee) . 


Stevens in the sum of $5,027.33. 


L. McCUBBIN, Foreman.” 


And afterwards, at said last-mentioned term of said court, the fol- 
lowing further proceedings were had in said case on the 28th day 
of April, 1885, to wit: 

Judgment. 
Wm. NIcHOLSs 
v8. > 1727. 
Texas & ATLANTIC Rer. Car Co. et al. j 


This day comes the plaintiff, by his attorney, Geo. P. B. Jackson, 
Esq., and it appearing that as to the defendant, The Texas & At- 
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lantic Refrigerator Car Co., this cause is not movable to this court 
from the cireuit court of Pettis county, Mo., it is ordered by the court 
that this cause be dismissed as to said defendant, The Texas & At- 
lantic Refrigerator Car Co., and that plaintiff take nothing against 
said defendant; and now comes the plaintiff, and, by leave of the 
court, remits the sum of thirty dollars from the amount returned 
by the jury in their verdict against the defendant, Robert S. Stevens. 
It is therefore adjudged by the court that the plaintiff have and re- 
cover of the defendant, Robert 8S. Stevens, the sum of four thousand 
nine hundred and ninety-seven and ,'°; dollars ($4,997.33), to- 
gether with two-thirds of the costs incurred in this proceeding, which, 
by consent of the parties hereto, are taxed against said defendant ; 
and it is further ordered that execution issue against said defendant 
Stevens for said judgment and costs; and it is therefore further ad- 
judged that the plaintiff recover against of the defendant, Henry D. 

Mirick, the said sum of six hundred and twenty-seven and 
30 ‘4, dollars ($627.41), together with one-third of the costs in- 

curred in this proceeding, which, by consent of the parties, 
are taxed against said defendant; and it is further ordered that 
execution issue against said defendant Mirick for said judgment and 
costs. 


Mo. for New Trial Filed. 


Thereupon come the defendants, Robert S. Stevens and Henry D. 
Mirick, and file a joint motion for a new trial herein. 

And said remittitur so filed as aforesaid is in the words and fig- 
ures following, to wit: 


Remittitur. 


In the Cireuit Court of the United States for the Eastern Division 
of the Western District of Missouri. April Term, 1885. 


Ws. Nicuors, PI’ff, 
v8. 
Tue Texas AND ATLANTIC Rerricgerator Car Co., Roperr S. 
Stevens, and H. D. Mrrick, Det’ts. 


Now comes the plaintiff and asks leave of the court to remit the 
sum of thirty dollars from the amount of the verdict returned by 
the jury against the defendant, Robert S. Stevens, and that judgment 
be entered againt said Robert 8. Stevens in the amount of said ver- 
dict less said sum of thirty dollars so remitted. 

GEO. P. B. JACKSON, 
All’y for PUUFf. 


And said motion for a new trial so filed as aforesaid will be 
found copied on page 114 of this transcript. 


Go 
am 
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And afterwards, on the 30th day of April, 1885, it being in vaca- 
tion of said circuit court, the following further proceedings were had, 
to wit: 

Wm. NIcHOLS 
Us +1727. 


Texas & ATLANTIC REF. CaR Co. ef al. 


This day there is received and filed herein the joint motion in ar- 
rest of judgment on the part of Robert S. Stevens and Henry D. 
Mirick. 

And said motion so filed as aforesaid will be found copied on page 
115 of this transcript. 


And afterwards, on the 12th day of September, 1885, it being an 
adjourned day of said last-mentioned regular stated term of said 
circuit court, the following further proceedings were had in said 
“ause, to wit: 


Remittitur Set Aside & Disallowed. Judgment Set Aside. 


WILLIAM NICHOLS 
v8. +1727. 

Texas & ATLANTIC REFRIGERATOR Car Co. et al. J 
This day come the parties, by their respective attorneys, the plain- 
tiff by Geo. P. B. Jackson, Esq., and the defendants by James Carr, 
Esq. It is thereupon ordered by the court that the remittitur of $30 
heretofore entered herein from the verdict rendered against the de- 
fendant Stevens be, and the same is hereby, set aside and dis- 
o2 allowed ; and it is further ordered that the judgment hereto- 
fore entered herein on the 25th day of April last against the 
defendants, Robert 8. Stevens and Henry D. Mirick, be, and the 

same is hereby, set aside and for naught held. 


Judgment Against R. 8. Stevens on the Verdict. 


Thereupon, on motion of plaintiff’s attorney, it is ordered that 
judgment be entered upon the verdict of the jury rendered herein. 
It is, therefore, considered, ordered, and adjudged, as of the 28th 
day of April, 1885, that the plaintiff, William Nichols, recover 
against the defendant, Robert S. Stevens, the said sum of five thou- 
sand and twenty-seven dollars and thirty-three cents ($5,027.33), the 
amount so as aforesaid by the jury assessed, together with two-thirds 
of the costs herein by him laid out and expended, and that he have 
thereof execution. 


Mrmo.—This judgment bears interest at the rate of six per cent. 
per annum from said 28th day of April last past. 


eA titer: 
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Judgment Against H. P. Mirick on the Verdict. 


And it is further considered, ordered, and adjudged, as of said last 
named date, that the plaintiff, William Nichols, recover against the 
defendant, Henry D. Mirick, the said sum of six hundred and twenty- 
seven dollars and forty-one cents ($627.41), the amount so as afore- 
suid by the jury assessed, together with one-third of the costs by him 
herein laid out and expended, and that he have thereof execution. 


Mremo.—This judgment bears interest at the rate of six per cent- 
per annum from its date. 


Motion to Set Aside Verdict & for New Trial, also in Arrest of Judg- 
ment, Refiled. Motions Overruled. Bill of Exceptions Filed. 


Thereupon come the defendants and by leave of court refile their 
motion to set aside the verdict and grant a new trial, and also the 
motion in arrest of judgment heretofore filed ; which motions, after 
argument of counsel, are submitted and by the court overruled ; to 
which judgment and ruling of the court the defendants then and 
there excepted and tender their bill of exceptions, which, having 
been examined, is signed and sealed and ordered to be filed and 
made a part of the record herein. 

Oo Bill of Exceptions. 
In the Cireuit Court of the United States for Eastern Division of 
the Western District of Missouri. April Term, 1885. 


WILLIAM Nicuors, PI’ff, 


Texas & ATLANTIC REFRIGERATOR CAR Company. Rosert S. STeE- 
vens, and H. D. Mirick, Vef’ts. 


Plaintiff’s evidence. 


Be it remembered that on the 22d day of April, 1885, the above- 
entitled cause came on for trial on the issues joined on the plaintiff’s 
petition, the defendants’ amended answer thereto, and the plaintiff’s 
replication to said answer. 

The plaintiff, to maintain the issues on his part, offered to read in 
evidence a duly certified copy of the record in the case wherein Wil- 
liam Nichols was plaintiff and The Texas and Atlantic Refrigerator 
Car Company was defendant, in the circuit court of Pettis county, 
Missouri. 

The defendants Stevens and Mirick objected to the reading of 
said copy in evidence for the following reasons: 

First. Because the court has no jurisdiction over the subject- 
matter of this suit. 

Second. Because the defendants were not parties to the judgment 
sued on, and said judgment was not legally admissible in evidence 
against them as the foundation of plaintiff’s claim against them. 
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Third. Because J. R. Barrett was the owner of the notes upon 
which said judgment was recovered and president of the ‘Texas and 
Atlantic Refrigerator Car Company, the maker of said notes, at the 
time said suit was brought on said notes, and said suit was brought 
by plaintiff for his, said Barrett’s, benefit, — was served on him as 

president of the Texas & Atlantic Refrigerator Car Company, 
o4 and it never appeared to said suit or in any way waived the 

service of said summons, and the judgment was rendered by 
default, and was and is null and void. 

Fourth. Because said record is incompetent evidence against these 
defendants for any purpose, except to show that plaintiff had recov- 
ered judgment against the Texas and Atiantic Refrigerator Car 
Company and an execution had been issued thereon and ‘returned 
nulla bona. 

The court overruled said objections and allowed said copy of said 
record to be read in evidence. ‘To this ruling of the court said de- 
fendants then and there duly excepted. 

Said copy of said record was then read in evidence, and is in 
words and figures as follows: 


(Note by the clerk.—The bill of exceptions in this case was pre- 
pared in skeleton form by the attorney for defendants, and the ree- 
ord above referred to (being a transcript of the case of Nichols vs. 
The T. & A. Ref. Car Co., in the circuit court of Pettis county, Mo.), 
offered in evidence by the plaintiff at the trial, could not be found 
among the files or in the clerk’s office, where the transcript was 
made, although diligent search was made for it. Counsel for the 
plaintiff was notified and requested to return the copy used at the 
trial or have another made, which he declined to do, on the ground 
that he had made careful search for the copy used and it could not 
be found, and as the defendants was having this transcript made 
and prepared the bill of exceptions it was his duty to supply the 
papers called for therein. The clerk further states he also requested 
counsel for degandants to supply this record, which was refused, be- 
cause it was evidence offered on behalf of the plaintiff, and it was 
plaintiff’s duty to file the record with the clerk, and, if the copy 
used at the trial is lost, to have another made.) 


o4a In the Supreme Court of the United States. 


Rosert S. Srevens, Plaintiff in Error, 
Us, 


WitiramM Nicnors, Defendant in Error. 


Error to the circuit court of the United States for the eastern divis- 
ion of the western district of Missouri. 


It is hereby stipulated and agreed by the parties in the above- 
entitled cause that the clerk of the Supreme Court of the United 
States is hereby authorized and directed to print the copy of the 
record hereto annexed in the case wherein William Nichols was 
plaintiff and The Texas and Atlantic Refrigerator Car Company 
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was defendant, in the circuit court of Pettis county, Missouri, in this 
case at the place where it is called for in the bill of exceptions 
herein, the same as if it had been by the clerk of the court below 
copied in the transcript filed herein, and the same is to be 
345 and constitute a part of the record in this cause as fully for 
all purposes as if it had been by said clerk copied into said 
transcript. 
September 1, 1886. 
JAMES CARR, 
Att'y for Plaintiff in Error. 
GEO. P. B. JACKSON, 
Att’y for Wm. Nichols, Defendant in Error. 
S4c 830s Sa TE OF MIssourI, | as 
County of Pettis, f °°’ 


Pleas before the circuit court of Pettis county, at a term begun and 
holden in the city of Sedalia, county and State aforesaid, on the 
3d day of January, 1876, before the Honorable William T. Wood, 
judge of the sixth judicial circuit of the State of Missouri. 


WituiaM Nicnors, Plaintiff, 
7 vs. 


Tue Texas AND ATLANTIC REFRIGERATOR CAR Company, Defendant. 


Be it remembered that heretofore, to wit, on the 11th day of De- 
cember, 1875, a petition was filed in the above-entitled cause in the 
office of the clerk of the circuit court in and for the county of 
Pettis in words and figures following, to wit: 


In the Circuit Court of Pettis County, State of Mo. 


WiLuiaAM Nicuo;s, Plaintiff, 
v8. 
Tue TeEXxAs AND ATLANTIC REFRIGERATOR CAR Company, Defendant. 


Plaintiff states that on May the 6th, 1875, the defendant was a 
corporation duly created and. organized as such under the laws of 
the State of Missouri, and with power to contract and to bind itself, 
by note or otherwise, and plaintiff says that defendant is now such 
corporation. 

Plaintiff further states that on May the 6th, 1875, the defendant, 
by its president and duly authorized agent, J. R. Barrett, made and 
delivered to said J. R. Barrett its certain negotiable promissory note 
in words and figures following, to wit: 

Str. Louis, slay 6th, 1875. 
Three months after date we promise to pay to the order of 
34d J. R. Barrett fifty-eight hundred dollars, for value received, 
payable at the Commercial Bank, St. Louis, with interest from 

maturity at the rate of ten per cent. per annum. 
TEXAS AND ATLANTIC REFRIGERATOR 
CAR COMPANY, 
By J. R. BARRETT, President. 
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Which said note was by said J. R. Barrett afterwards endorsed by 
him and delivered to plaintiff, who is now, for a valuable considera- 
tion by him paid, the owner and holder of said note. 

Plaintiff states that the full amount named in said note, $5,800, 
with ten per cent. interest thereon from August the 6th, 1875, is 
now due plaintiff from defendant, for which he asks judgment. 

Plaintiff further states that defendant, a corporation duly created 
and organized as aforesaid, did, on May 14th, 1875, make and de- 
liver, by its president and duly authorized agent, J. R. Barrett, to 
said J. R. Barrett its certain negotiable promissory note in words 
and figures following, viz: 

Sr. Louts, May 14, 1875. 

Three months after date we promise to pay to the order of J. R. 
Barrett forty-two hundred dollars, for value received, payable at the 
Commercial bank, St. Louis, with interest from maturity at the rate 
of ten per cent. per annum. 

TEXAS AND ATLANTIC REFRIGERATOR 
CAR COMPANY, 
J. R. BARRETT, President. 


Plaintiff states that the full amount named in said note, viz., 
$4,200, with ten per cent. interest thereon from August the 14, 18798, 
is due and unpaid plaintiff, for which he asks Judgment. 

PHILIPS, VEST & GANTT, 
For Plaintiff. 


o4e The exhibits attached to said petition and the endorse- 
ments thereon are in words and figures following: 


$5,800. Sr. Louis, May 6, 1875. 
Three months after date we promise to pay to the order of J. R. 
Barrett fifty-eight hundred dollars, for value received, payable at 
the Commercial Bank, St. Louis, with interest from maturity at the 
rate of ten per cent. per annum. 
TEXAS AND ATLANTIC REFRIGERATOR 
CAR COMPANY, | 
By J. R. BARRETT, President. 


[ Written across face:] Protested for non-payment this 9th day of 
August, 1875. W. D. Harrison, notary public, St. Louis, Mo. 


Endorsed: 13056. Texas & Atlantic Ref. Car Co. J. R. Barrett, 
Joel Ellis. 
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2np EXHIBIT. 


$4,200. Sr. Louis, May 14, 1875. 
Three months after date we promise to pay to the order of J. R. 
Barrett forty-two hundred dollars, for value received, payable at the 
Commercial Bank, St. Louis, with interest from maturity at the 
rate of ten per cent. per annum. : 
TEXAS AND ATLANTIC REFRIGERATOR 
CAR COMPANY, 
By J. R. BARRETT, President. 


Endorsed : 18088. Texas & Atlantic Ref. Car Co. Aug.17. J. 
R. Barrett, Joel Ellis. 


Upon said petition a summons was issued to the sheriff of Pettis 
county on the llth day of December, 1875, which was returned exe- 
cuted on the same day. 

Said summons and the return thereon are in wordsand figures as 
follows: 


3o4f Summons. 


STATE OF MissouR!, |... 
County of Pettis, f° 


The State of Missouri to the sheriff of Pettis county, Greeting : 

We command you to summon the Texas & Atlantic Refrigerator 
Car Co. that they be and appear in our circuit court, to be held at 
the court-house in the city of Sedalia, in said county, on the first 
Monday in January next, 1876, then and there before the judge of 
said court to answer the petition of William Nichols, a certified 
copy of which said petition is hereunto annexed, and this you shall 
in nowise omit; and have you then and there this writ. 

Witness my hand as clerk of our said court and the seal thereof. 
Done at office, at Sedalia, in the county aforesaid, on the Llth day of 
December, A. D. 1875. 

[SEAL. | J. C. WOOD, Clerk, 
By G. T. ADAMS, D. C. 


Sheriffs Return. 


Served the within summons in Pettis county, Missouri, on the 11th 
day of December, 1875, upon the within-named Texas and Atlantic 
Refrigerator Car Company by delivering a copy thereof, together 
with a copy of the annexed petition, to J. Kt. Barrett, president of the 
said Texas and Atlantic Refrigerator Car Company. 

L. 8S. MURRAY, Sheriff, 
By 8S. S. HOMANS, D. S. 


4—465 
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And afterwards, to wit, on the 26th day of January, 1876, the same 
being the 21st day of the January term of said court, the following 
proceedings were had of record in said cause : 


349 7 WILLIAM NICHOLS 
vs. 
THe Texas AND ATLANTIC REFRIGERATOR CAR COMPANY. 


Now at this — comes the plaintiff, by his attorney, but the defend- 
ant herein, although being legally served with process and duly 
notified of the commencement and nature of this action more than 
fifteen days before the commencement of this term of court and now 
here three times solemnly called, comes not, but makes default, 
which said default is now made final. 

‘The court now finds from the allegations set forth in the petition 
that the defendant is justly indebted to the plaintiff on the first 
count in the petition for the sum of $4,351.66 dollars, and on the 
second count the sum of $6,025.55 dollars, making the total amount 
of $10,577.21 dollars, the same being founded on two promissory 
notes for the direct payment of money, at the rate of 10 per cent. in- 
terest per annum. 

It is, therefore, considered and adjudged by the court that the 
plaintiff have and recover from and against the defendant the sum 
of ten thousand three hundred and seventy-seven dollars and twenty- 
one cents ($10,377.21 dollars), with ten per cent. interest thereon, to- 
gether with his costs in this behalf laid out and expended, and that 
execution issue therefor. 

Upon which judgment an execution was, on the 31st day of Jan- 
uary, 1876, issued to the sheriff of Pettis county, Missouri, and upon 
March 7th, 1876, duly returned by said sheriff “ not satisfied.” 

A copy of which execution, together with the sheriff’s return 
thereon, is in words and figures as follows: 


34h General Execution. 


STATE OF MIssouRI, | 

County of Pettis, f 
The State of Missouri to the sheriff of Pettis county, Greeting: 

Whereas William Nichols, on the 26th day of January, in the year 
of our Lord eighteen hundred and seventy-six, at our said circuit 
court for said county of Pettis, reeovered against the Texas and At- 
lantic Refrigerator Car Company the sum of ten thousand three 
hundred and seventy-seven dollars and twenty-one cents and also 
hisjcosts, which have been taxed — the sum of six dollars and seventy- 
five cents: 

‘These are, therefore, to command you that of the goods and chat- 
tels, lands and tenements, of the said Texas and Atlantic Refriger- 
ator Car Company you cause to be made the judgment and costs 
aforesaid, and that you have the same before the judge of our said 
court on the Ist Monday in May next to satisfy said judgment and 
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costs, and have you then and there this writ, certifying how you 
have executed the same. 

Witness James C. Wood, clerk of said court, with the seal thereof. 
Done at office, in —— in the county aforesaid, on this 3lst day 
of January, A. D. 1876 I 

(seat. ] J.C. WOOD, Clerk, 
sy J. W. STEWART, D. C. 


Upon which are the following endorsements: 

General execution. No. 3195. Pettis cireuit court. Returnable 
May term, 1876. William Nichols vs. The Texas and Atlantic Re- 
frigerator Car Company. 


834i Seale ae ilies ican cunt ents smadininniae na an $10,377 21 
Oe meee meetieniios ee ie 5 75 
BIS SEO ccmmndidnenne no ocancenndunaeiad 1 00 
Tr a i i... wine ene 1 00 
DEOITAY, TOUT. bcancnteiesdblinesaencencnnccdaniinen 1 50 
AGVOTMIOE .ncacncca smainiteece sls aailiteigit cniiian intel 2 50 
OT ee on emuienintsielinidinnic us «es 7) 
COR. DUTOR. o< cnne. sane abies aman cuiagee Shee Ree 50 

I kik i cates i ne Geecclisameree ected Gaba ean cas ' $18 00 


Date of judgment, January 26,1876. P., V. & Gantt, plaintiff’s att’ys. 
10% interest. “Came to hand February Ist, 1876. L.S. Murray, 
sheriff.” 


“ By virtue and authority of this execution I do hereby levy upon 
and seize one undivided half interest in a certain ice-house as the 
property of the Texas and Atlantic Refrigerator Car Company, sit- 
uate west of the Missouri, Kansas and Texas railway and south of 
Indiana St., in the city of Sedalia, county of Pettis, State of Missouri, 
eb. 24, 1876. 

L. S MURRAY, Sheriff, 
By 8S. W. RITCHE Y , Deputy.” 


“After advertising the property in the above levy, putting up at 
least six written notices in Sedalia township containing dese ‘ription 
of property and stating time, terms, and place of sale, | did, on ‘Tues- 
day, the 7th of March, 1876, between 9 and 5 o'clock of said d: ay, 
at the court-house door in Sedalia, in said county, expose to sale-at 
public auction to the highest bidder for cash, the: said property, and J. 
R. Barrett being the highest and best bidder for the said prope rty, at 
and for the sum of twenty- five dollars ($25.00), the same was struck 
off and sold to him for said sum, and this execution is hereby re- 
turned with costs ($13.00) settled, and judgment credited by $12.00, 
per Barrett, and unsatisfied March 7th, 1876; and [ return this exe- 
cution not satisfied, there being no other goods, chattels, or property 
found belonging to ‘the defendant on which to levy this execution. 

L. S. MURRAY, Sheriff, 
By 8S. W. RITCHEY, Deputy.” 
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(34 STATE OF MissourI, a 
County of Pettis, se 


I, Benton H. Ingram, clerk of the circuit court of Pettis county, 
Missouri, hereby certify that the above and foregoing is a true, full, 
and complete transcript of the record and proceedings, as also a copy 
of the execution in the cause of William Nichols against the Texas 
and Atlantic Refrigerator Car Company as fully as the same appear 
on file and of record in my office. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at office, in Sedalia, Pettis county, Missouri, this 
17th day of November, A. D. 1883. | 

[Seal Pettis County Circuit Court, Missouri. ] 


B. H. INGRAM, Clerk. 


(Endorsed :) Sup. Court U.S. 1886, Oct’rterm. No. 784. Robert 
S. Stevens, pl’ff in error, vs. William Nichols. Stipulation of coun- 
sel & addition to record. 

[Stamped :] Office Supreme Court}U.S. Filed Sept. 30, 1886. 
James H. McKenney, clerk. 


30 Stock Receipt, Stub of H. D. Mirick. 


The plaintiff next read in evidence receipt given by the defendant, 
Mirick, to the Texas and Atlantic Refrigerator Car Company, which 
is in words and figures as follows: 


Texas and Atlantic Refrigerator Car Company of Missouri. 


No. of certificate, 2. 

No. of shares, 10. 

Amount paid, $500. 

To whom issued, H. D. Mirick. 

Residence, Sedalia. . 

Date, August Ist, 1874. 

Received certificate referred to above this 11 day of Aug., 1874. 
H. D. MIRICK. 


The plaintiff next read in evidence the following subscription 
paper, which is in words and figures as follows: 


Subscription Paper. 


We, the undersigned, hereby subscribe the number of shares set 
opposite our names in the Texas and Atlantic Refrigerator Car Com- 
pany, and obligate ourselves to pay therefor according to the by-laws 
or resolutions of the board of directors of said company. 

Witness our hands this — day of July, 1873. : 


Name. No of shares at $100 each’ 
i. siies tleatieteastipeeniadiiivesiiniaseiaialaniiainl | Fifty shares (50) 
EEL LAS EN AE AMI ES) RO 250 shares 
Be ie I seins: ee toe coinseciesaneinenth toencsen esougiieaidedi oe afta 
Re ae Oey ne NE ET SNOT CE — 


W. P. MCLEE DME PS TEESE 100 * 
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The plaintiff next read in evidence from the stub book of the 
Texas and Atlantic Refrigerator Car Company containing receipts 
given by stockholders in said company for certificates of stock therein, 

when the certificates had been filled and delivered to the 
36 stockholder, which is in words and figures as follows: 


Stock Stub of R. S. Stevens. 
Texas and Atlantic Refrigerator Car Company of Missouri. 


No. of certificate, 8. 

No. of shares, twenty. 

Amount paid, $1,000.00. 

To whom issued, R. S. Stevens. 

Residence, Sed: alia, Mo. 

Date, Aug’t 1, 74. 

Received certificate reburved to above this — day of , 187-. 


. . 


This was all the evidence introduced by the plaintiff. 
Thereupon the defendants, Stevens and Mirick, requested the court 
to give the following instructions to the jury: 


Demurrer to Evidence. 


The defendants demur to the plaintiff’s evidence and ask the 
court to instruct the jury that the same is insufficient in law to base 
a verdict for the plaintiff, and they will find for the defendants. 


Overruled. 


The court refused to’ give said instructions; to which refusal to 
give said instruction said defendants then and there duly excepted. 


Defendants’ Evidence. 


The defendants, to maintain the issues on their part, read in evi- 
dence the deposition of William Nichols, the plaintiff herein, which 
is in words and figures as follows : 


Deposition of Wm. Nichols, Taken on the 7th Day of September, 1883, on 
the Part of the Defendants. 


WiLtiAM Nicuors, of lawful age, being produced, cautioned, sworn, 
and examined on the part of the defendants, deposeth and saith: 


37 My name is William Nichols. I reside in the city of St 

Louis. I am of lawful age; over 21. I am the plaintiff in 
this case. I know J. R. Barrett, of Sedalia. On the 6th day of May, 
1875, and for a long time since then he was president of the Texas 
and Atlantic Refrigerator Car Co.—that is, I know he was president of 
the Co. Ido not recall the date when he was nor for what years. 


Gs eg th ae i a. Nags 
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He may be-yet, for all I know. On May 6th, 1875, and during the 
whole of that year I was cashier of the Commercial Bank of St. 
Louis. I do not know what year I ceased to be cashier. I am 
president of it now. I was elected president the year Lewis died— 
whatever year that was. 

Q. State if you were ever the owner of two notes executed by the 
Texas & Atlantic Refrigerator Car Co.—executed by J. R. Barrett, 
its president—one elated May 6th, 1875, to J. R. Barrett and endorsed 
in blank by him and Joel Ellis, and the other note executed by the 
same to the same, dated May 14th, 1875, payable 3 months after 
date, for $4,200 and endorsed by J. R. Barrett & Joel Ellis. The first 
note was for $5,800, payable 3 months:after date. 


Obj. to by Mr. Jackson as irrelevant & immaterial and because if 
the notes described are intended to be the ones upon which judgment 
was obtained against the above-named Co., then the question of the 
ownership has been already adjudicated. (See note by notary at 
end of the deposition.) 


A. I don’t know. I had a heap of notes. I don’t know whether 
I owned them or not. I couldn’t tell till I saw them. 

Q. Did you ever own notes of the kind above described or any 
other kind ? 


Objected to for the same reason as above. 


A. Yes: I have had notes of the refrigerator Co. 

Q. How did you become the owner of said notes? 

A. Buying them. 

@. From whom did you buy them ? 
o8 A. The refrigerator company. 
(). Please state from what agent or officer of the company. 

A. I think Mr. Barrett attended to the business. 

Q. Who was Joel Ellis, the endorser on these notes ? 

A. All I know about him was that that was his name & he lived 
in Chicago. 

Q. Were you the owner of these notes when they respectively fell 
due? 

A. Which notes? 

®. The notes we are talking about. 

A. I couldn’t tell about that without looking. 

Q. You could tell by looking it up, couldn’t you ? 

A. Yes. 

Q. How long will it take you to look it up? It is of importance 
to know these things. 

A. I don’t know how long it would take. 

Q. The second note was never protested. Will vou state why it 
was not? : 

A. I don’t know that it was not & do not know why it was not. 

Q. When did you become the owner of these notes? 

A. I don’t remember. the exact date. I would not undertake to 
fix any date at all. 
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Q. Can you tell how you became the owner of these notes? 
Objected to. 


A. I bought all the notes I ever had in my life. 
Q. Bought from whom? 
A. I bought these from the company. 
Q. State where J. R. Barrett lived at the time these notes fell due. 
"’ A. Sedalia. 
39 Q. Were these notes ever paid by any person ? 


Objected to, Same reason as above. 


A. I don’t know which notes you allude to. The company had a 
great many noes out, and [ can’t tell whether these particular notes 
were paid or not. 

(. Were the notes upon which this suit is based ever paid by any 
person; &, if so, by whom? 

A. If could see the notes l CO ld Lf 1] My recollection is i had 


as high as $40,000 of these notes at one time never keep a mem- 
orandum of anything, and have no memorandum about the matter. 
Q. Were these notes secured by a di of trust dated May 3lst, 


1875, executed by the Texas «& Atiantie Refrigerator Car Co. to W. 
kh. Jolinson, as trustee, on certain property in Denison, Grayson Co., 
Texas? 

; A. I don’t remember; I know I did have some notes so secured, 
& we went down there & sold out that stuff, but I can’t remember 
what notes they were. 

(Q. State whom you mean by “we,” who went down there. 

A. I mean myself and the trustee, Johnson; I took one of my 
daughters with me: I think Barrett was there. 

(). Where did W. R. Johnson live then? 

A. Here in St. Louis; I think he lives in Madison parish, La., 
now—Madison or Carroll parish, | don’t know which; I heard he 
lived there. 

Q. Who bought in the property at that sale? 

A. ] did. 

Q. How much was the property worth then ? 

A. I don’t know. 

Q. When did the sale take place ? 

A. About the middle of the afternoon, as I recollect. 

@. How many persons were present & who were they ? 

. 40 A. I don’t recollect. 

(). About how many were present? 

A. I don’t know. I should think there were over one hundred 
and fifty present; I think there were more than ten and not over 
150. 

. Do you remember any one there except yourself, Johnson, and 
Barrett? 

A. They were all strangers to me; I never was there before. 

Q. Do you remember those tliree there ? 

A. Yes; they were there, as I recollect. 
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Q. Did any except yourself bid on the property ? 

A. I don’t remember. 

Q. What property was sold there? 

A. A piece of land and an old slaughter-house. I sold the land 
since for $150.00; I know I bid it in for more than that. 

Q. Did you have another deed of trust made by the Texas & At- 
lantic Refrigerator Car Co,, dated on Sept. 1, 1875, to W. R. Jolinson, 
on one steam-engine and boiler, one cooling apparatus & fixtures, 
two iron tallow tanks, one large iron tallow vault, together with the 
tools & fixtures then in & belonging to the slaughter-house & yard 
in Denison, Texas, described in the first deed of trust, and also 
fifty cars marked “ Texas & Atlantic Refrigerator Car Company,” 
and numbered from 6001 to 6050, inclusive, to secure the same 
notes ? 

A. I reckon I must have had the deed of trust if I sold these 
things out; if I sold them I had a deed of truston them. I wouldn’t 
go all the way to Texas to sell property I didn’t have a deed of trust 
on. 

Q. How many were present at the sale of personal property sold 

under the second deed of trust? 
41 A. I don’t know; if it was all sold at the same time I was 
there, but I don’t know whether it was or not. I may have 
sent the trustee there to make the sale. 

Q. Can you state whether you were present at the sale of personal 
property or not? 

A. I would not undertake to say. 

Q. Was this property bid in by you or by some one for you ? 

A. I can’t state. I was there onceonly. If the personal property 
was sold at the same time as the real estate I was there,and my rec- 
ollection is I bought everthing they put up. 

Q. Did any one bid on the property besides yourself ? 

A. I don’t think any of them bid more than I did; that’s my 
recollection ; I don’t recollect whether others bid or not. I was free 
and open; anybody could bid that wanted to. I don’t recollect 
what the personal property was bid in at. 

Q. Were the refrigerator cars present at the time of the sale ? 

A. All of them? 

Q. Yes, sir. 

A. I don’t know. It would have been pretty hard to get them all 
there from the railroad. I think I can tell you what you want to 
get at. If you want to know whether there was any fraud or con- 
cealment about it I will say I would have been glad for some one 
else to have bid at the sale. It was all open and above-board. 

Q. If these cars-were not all then present how many were there ? 

A. I don’t know. You mean there on the track, don’t you ? 

Q. Yes. 

A. Well, I don’t know how many, nor can I tell about how many. 
I cannot approximate as to whether there were one or 10 or 25. 

Q. What did you do with those cars after you bought them ? 

A. My recollection is I leased them awhile to the Missouri, Kan- 
sas & Texas R’y, and afterwards sold them to that Co. 
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42 Q. How long & for what amount did you lease them ? 
A. I don’t know; it would be guess-work ; I think it was 
for 14 cents per mile, but that is only a guess. 

Q. When did you sell these cars ? 

A. I don’t know; [ can’t tell what year it was. 

Q. Was it in 1879 or 1880? 

A. I don’t know; it was after I bought them; it was while Wil- 
liam Bond was receiver of the M., K. & T. R’y. 

Q. At what price did you sell them ? 

A. I don’t know. I know there were $30,000 due on them to the 
car company that made them; the company had a title to them 
until they were paid for. I know I sold them for enough to the M., 
Kk. & T. R’y to pay the company that made them the $30,000 due on 
them, which was paid, but whether I got any more or not I am un- 
able to say. The Commercial Bank collected the money from the 
M., K. & T. R’y & paid it to the Springfield Car Co., that had a lien 
on them to that amount. I couldn't tell you whether I got a cent 
from them myself or not. 

Q. I want you to refresh your memory from any source you can 
and then state what amount you got on the sale of those cars. 

A. When do you want me to let you know? 

Q. I will wait on you till to-morrow if you say so. 

A. My impression is that [ won’t know anything more to-morrow 
about it than I do to-day. I don’t know of any way by which I 
can refresh my memory about it. If I was to be hung for it I 
couldn’t tell. 

(. The fixtures in the slaughter-house mentioned in this second 
deed of trust—what did you do with them ? 

A. My recollection is that they were sold for old iron, most of 
them. I think an engine there was sold to somebody, but I don’t 

recollect much about that? 
43 Q. When, to whom, and for what amount did you sell 
them ? 

A. I don’t know. 

Q. Have vou no recollection at all about it ? 

A. I think an engine was sold to somebody and the most of it 
sold for old iron; I could not tell you anything more about it. 

Q. Did the Commercial Bank of St. Louis ever own the notes in 
question ? 

A. They owned some of the notes of the Refrigerator Car Co. I 
don’t know whether they ever owned those notes or not; I could tell 
by looking. 

Q. How long will it take you to look ? 

A. As soon as | get time. I can’t do it to-day, and I’m going fish- 
ing to-night. 

Q. Did you authorize suit to be brought on these notes; and, if 
so, by whom ? 

A. Phillips & Vest, I think, was the firm at the time. 

Q. Have these} notes ever been paid by any one; and, if so, by 
whom ? 

A. If I could see the notes, then I could tell all about it. 

o—465 
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Q. Can’t you tell whether they have ever been paid without see- 
ing the notes ? 

A. I can’t tell without I’d see them. 

Q. Has J. R. Barrett any interest in this suit, or is this suit pros- 
ecuted in your name for his use and benefit ? 

A. Yes. 

Q. Which do you mean ? 

A. It is prosecuted for his use and benefit. 

Q. Have you any interest in this suit ? 

A. I can tell you exactly how the case stands. Mr. Barrett and 

the Refrigerator Car Co. both owed the bank and myself a 
44 large amount of money. It was the company’s debt and 

Barrett was endorser for it. I was anxious to get it paid, and 
in order to get the money I agreed to prosecute this suit against the 
stockholders of the refri igerator crowd—the car Co.—they are all the 
same thing. I agreed with Mr. Barrett to do this. Mr. Barrett 
mortgaged his property and paid us the debt due. 

Q. “When was it that Mr. Barrett paid this debt? 

A. I can’t say when. 

Q. Was the debt paid to you or to the bank? 

A. To both of us. He paid all the debts of the car Co. and it cost 
him a good deal of money; as I understand it he paid the entire 
debts of the car Co. He mortgaged his farm in Pettis county, Mo., 
to the Northwestern Mutual Life Insurance Company of Milwaukee 
for $35,000 in the fall of 1875, and with the money realized paid off 
all the debts of the car company, including these notes. As far as 
I know he paid the entire indebtedness of the company. ‘This pay- 
ment was before the commencement of the suit against the Texas & 
Atlantic Refrigerator Car Company. 

Q. Did you get some bonds of the city of Denison, Texas, which 
had been issued to the Texas & Atlantic Refrigerator Car Co. as 
collateral security to the notes in question in 1875, some time prior 
to the settlement between you and J. R. Barrett? If so, state the 
amount, when it was, and how much was realized on said bonds, 
either by you or Mr. Barrett. 

A. I had in my possession bonds issued by the city of Denison 
and held them as security for some debt of the car Co. ; don’t re- 
member what it was. I never realized a cent on them and I don’t 
think Mr. Barrett did. 

@. Did you turn those bonds over to Mr. Barrett ? 

A. Yes, sir; I think before the settlement. 
45 Q. Did Edward Perry get out an injunction to restrain the 
sale of the property described in the two deeds of trust you 
have testified about, after it had been advertised for sale under the 
deeds of trust; and, if so, upon what promise or condition was said 
injunction dismissed by said Perry? 

A. I don’t remember. 

Q. Was the buildings in Denison, on the property described in the 
first deed of trust, insured ; if so, was it burnt down after the taking 
of the deed of trust and the insurance money collected ; if so, by 
whom, from whom, and what amount? 
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A. They were insured, and were burnt after taking the first deed 
of trust. After the trustee’s sale some of the insurance money was 
collected. I have forgotten what the amount was; between $3,300 
and $4,300, to the best of my recollection. The i insurance money 
was collected from Delafield & Snow, of this city. 

Q. Could you specify how soon after the sale? 

A. No, sir. 

Q. W ill you please specify the amount of the bonds of the city of 
Denison which were in your hands as collateral security ? 

A. | can’t state positively ; I think it was either $8,000 or $10,000. 

Q. Did you or your bank ever have any mortgage or deed of trust 
on some property of the Texas & Atlantic Refrigerator Car Com- 
pany, in Chicago? 

I don’t think they ever did; I don’t remember of any. 

Q. Did the car company ever give you any other security besides 
the two deeds of trust spoken of and the Denison city bonds? 

A. I don’t remember of their giving us anything else. 

Q. Did you ever realize any money from any other source than 
the two deeds of trust, the insurance money, and the money paid 

you by J. R. Barrett? 
46 A. I don’t remember of any. 
Q. Did J. R. Barrett realize any money belonging to the 
company in any way? 

A. I don’t know. 

Q. Did he ever tell you of having realized any? 

A. Not that I remember of. 

(Q. Was it J. R. Barrett or yourself that negotiated the sale of the 
refrigerator cars to the M., K. & T. R’way Co.? 

A. I don’t know; I think I made the sale and he helped me; I 
know I closed up the sale; I know I had to make a transfer of the 
cars as they stood in my name. 

(). Has J. R. Barrett had the control of the original suit brought 
in your name against the Texas & Atlantic Refrigerator Car Com- 
pany; also the motion to issue execution on the judgment rendered 
in said suit against the defendants Stevens and Mirick, in the cireuit 
court of Pettis Co., as stockholders in the Texas & Atlantic Refrig- 
erator Car Company, and has he the control of the present suit? 

A. Mr. Barrett has no more control over that case to-day than you 
have, unless I had a mind to let him. 

Q. Have vou let him control these suits ? 

A. Yes: Mr. Barrett has controlled them in a measure and, at the 
same time, if those people would come to me and offer a fair settle- 
ment I would settle without consulting Mr. Barrett. 

©. In the summer of 1876, some time in the month of June, in 
a conversation between you and defendant Stevens, at the Commer- 
cial Bank, in St. Louis, did you say that you had no control in the 
matter nor any real interest in the suit; it was all with Barrett, and 
you must see him before you could say anything about the suit ? 

A. No. 

Q. In a second conversation between you and defendant 
47 Stevens, in the Commercial Bank of St. Louis, about the time 
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of the sitting of the Democratic national convention, June, 1876, 
in this city, did you say, | have seen Barrett, who was soured 
with everybody, had lost money, and would consent to nothing ex- 
cept payment of the full amount claimed, so the suit must go on? 

A. I stated to him some time—the time he offered to pay me a 
thousand dollars—that his statement and Mr. Barrett's were so dif- 
ferent in regard to the facts that I couldn’t do anything in the 
matter. I was totally unable to tell who was right and who wrong. 
I don’t think I used the words quoted in your question. 

Q. In a conversation between you & the defendant Stevens early 
in April, 1883, at Eureka Springs, in Arkansas, in answer to this 
question, put to you by said Stevens, “ Why have you brought suit 
again in that Barrett matter?” and you answered, “ Has he,’ mean- 
ing Barrett, “brought another suit?” and Stevens replied, “ Yes.” 
Did this conversation occur between you & Stevens ? 

A. No. 

Q. The next day, at the same place, did this conversation occur 
between you and the defendant Stevens? “ Did you not know,” 
said Stevens, “that suit was again commenced?” and you gave no 
direct answer, but replied that there were some things we could not 
talk about. 

A. I'll tell: you my recollection. We were at the hotel together. 
He said he was going to St. Louis, & that that suit of ours was com- 
ing up at Jefferson City the next day, and he had to be there. He 
said, “ Didn’t you know it was coming up?” and I said, “ No; that 
I had been away a long time and I| didn’t know anything about it.” 
He had asked me if I did not know it was coming up. 


Cross-examined by G. P. B. Jackson, Esq. : 


48 The witness, in answer to questions, continued : 

I suppose the Denison City bonds were turned back to 
Barrett, as president of the car Co., although I don’t know as I got 
them from him in that capacity. As to these debts due me and the 
bank the Refrigerator Car Co. was the principal—the maker of the 
notes—and Barrett was an endorser on them asa surety for their 
payment. At the time of the settlement with Barrett the company 
had nothing that I know of out of which we could make anything. 
The money market at that ime was very close; money was hard to 
get. Mr. Barrett had to pay 10 per cent. for the money he had to 
get. We knew at the time that Mr. Barret did not have the money 
to pay the debts, but had to borrow it. I think such is the fact. I 
am sure the company didn’t have any money. It was a part of 
the agreement of the settlement that Mr. Barrett was to mortgage 
his farm to get the money & then we were to go on and bring this 
suit—that is, in consideration of his doing this to expedite the settle- 
ment, then I was to prosecute thesuit. I don’t think the notes sued 
on were ever cancelled in any manner. I sent the notes to Phillips 
& Vest to have suit brought on them, and at the same time I had 
received from Mr. Barrett the amount of the notes in cash. I gave 
Mr. Barrett my due bill for $10,000 for the amount represented 
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by the notes which I did not surrender, and those notes which I 
sent to Phillips & Vest for suit would have been cancelled by 
reason of the receipt of that amount of money had it not been for 
the contract that I was to prosecute the suit. Barrett still holds 
my due bill. I did this for the purpose of aiding Mr. Barrett as 
a friend of his in getting his money out of the notes. It was 
not done for the purpose of covering up anything improper 
49 in any transactions we had had. 
And further deponent saith not. 
The above and foregoing is all the testimony of William Nichols, 
who refuses to subscribe his name thereto. 
[ SEAL. ] C. M. NAPTON, 
: Notary Public. 


Note.—Referring to page 2 of William Nichols’ deposition, the ob- 
jection there made to the question was by agreement considered as 
made to all subsequent questions on the same subject or relating to 
the same subject-matter, and the writing out of said objection to any 
such questions was waived and considered as having been made, 
though not appearing in the deposition itself. This agreement was 
made by the attorneys of the respective parties to save time. ‘To 
this I certify. 

[ SEAL. | C. M. NAPTON, 
Notary Public. 


Be it remembered that on this 15th day of October, 1883, person- 
ally appeared before me the above-named William Nichols, who 
stated that the foregoing deposition was incorrect as to certain mat- 
ters, and that his recollection us to certain matters therein contained 
had been refreshed, and, upon making the following corrections 
thereto, he signed the same by his signature hereunto annexed; said 
alterations and corrections are as follows, to wit: 

In reference to the matters stated on page six (pages 39 & 40 of 
this transcript) of said deposition, witness states now that his recol- 
lection as to whether he was personally present at the sale is very 
much confused, and he relies upon the statement of Mr. Barrett to 
him that he was there. 

On page 15 (page 45 of this transcript) of said deposition the wit- 
ness states that he did have security on some real estate in Chicago 
belonging to either Mr. Barrett or the car Co., he does not re- 
member which, which statement also applies to his answers on page 
16 (pages 45 & 46 this transcript), and with the above corrections 
made said witness hereunto subscribes his name to said deposition 
by attaching it to this paper. 


W. NICHOLS. 


I, C. M. Napton, being duly sworn, state that the said William 
Nichols subseribed the above and foregoing paper on the 15th day 
of October, 1883, and I further state that I make this affidavit in 
lieu of a notarial certificate, owing to the fact that my notarial com- 
mission expired on the 14th day of September, 1883. 


C. M. NAPTON. 
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50 Sworn to and subscribed before me this 15th day of Octo- 
[SEAL. ] M. RENSHAW, 


Notary Public. 


The defendants next read in evidence the deposition of J. R. Bar- 
rett, which is in words and figures as follows: 


Deposition of J. R. Barrett, Taken on the 19th day of November, 1883, 
at the City of Sedalia, before Clifford Jackson, a Notary Public, on the 
Part of the Defendants. 


J. R. Barrett, of lawful age, being produced, sworn, and exam- 
ined on the part of the defendants, deposeth and saith: 


Ny name is J. R. Barrett; age, 49; residence, Sedalia, Mo.; occu- 
pation, farmer. I was the first and only president of the Texas and 
Atlantic Refrigerator Car Co. ‘The company was organized in the 
month of July, 1873. My active duties as president and the active 
business of the company ceased a little before the sale of property 
of the company at Denison, in the year 1875, under a deed of trust. 
We quit slaughtering beef before the sale. The names of the stock- 
holders at the time of the organization were T. L. Rankin, 100 
shares; J. R. Barrett, 250 shares; I. A. Hyatt, 100 shares; W. P. 
Robinson, 100 shares; R.S. Stevens, 50 shares. ‘These are the share- 
holders who signed the articles of incorporation, which are dated 
July 23d, 1873, and who also signed the original subscriptions of 
stock in the amounts above named. ‘The others who became stock- 
holders afterwards were Levi Parsons, 50 shares; H. D. Mirick, 10 
shares; Angel Matherson, 10 shares; Joe: Ellis, 250 shares; J. V. 
Thurston. 150 shares; William W. Wicks, 30 shares; Ed. Perry, 10 
shares; H. B. Henson, 5 shares. The amount paid in by the above- 

named stockholders is as follows: 


51 T. L. Rankin paid nothing. 
J. R. Barrett “ 25,000.00. 

F. A. Hyatt paid 3,750.00. 
W. P. Robinson “ nothing. 
R. 8S. Stevens “ 1,000.00. 
Levi Parsons “ 5,000.00. 
H. D. Mirick “ 500.00. 
Angel Matherson “ 500.00. 
Joel Ellis “ 95,000.00. 
J. V. Thurston “ 7,500.00. 
William W. Wicks “= 1,500.00. 
Ed. Perry “ 500.00. 
H. B. Henson “ 500.00. 


The following persons transferred stock to the following persons : 
J. R. Barrett to Montgomery & Thompson, 5 shares on the — day 
, 18—. 

J. R. Barrett to E. S. Barrett, 1 share on the — day of ~—, 18— 
J. R. Barrett to Alfred Avery, 1 share on the — day of , 18— 


of 
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The above transfers were made prior to October 23, 1875, unless, 
perhaps, that of E. 8S. Barrett. 

The above amounts were paid in cash, except $12,500, which was 
paid by Joel Ellis in real estate in Cook county, [linois, in or near 
Chicago. ‘This real estate was conveyed to A. D. Jaynes, as trustee 
for the Texas and Atlantic Refrigerator Car Company. I don’t 
know where the deed is. I thought it was among the papers of the 
company, but upon examination I don’t find,it. It conveyed an 
undivided one-third part of the north half of the north half of the 
north half of the northeast quarter of section 28, in township 38 

north, of range 14 east, of the 3d principal meridian, in Cook 
52 county, Illinois, that lies east of the Chicago, Rock Island and 

Pacific railroad line, containing 18 acres of land. William 
Nichols was not a stockholder in the T. & A. R. C. Co. I tried to 
get him to take stock, but he never agreed to take any; he never 
promised to take any stock. | I, as the president of the T. & A. R. C. 
Co., executed two notes to myself as follows: One dated St. Louis, 
May 6, 1875, for $5,800.00, payable three months after date at the 
Commercial Bank, St. Louis, and endorsed in blank J. R. Barrett, 
Joel Ellis; marked “ Protested for non-payment this 9th day of . 
August, 1875. W. D. Harrison, notary public, St. Louis, Mo.”—and 
the other note dated St. Louis, May 14, 1875, for $4,200.00, payable 
three months after date at the Commercial Bank, St. Louis, endorsed 
J. R. Barrett, Joel Ellis, not marked protested, both notes bearing 
interest from maturity at 10 per cent. per annum. These are the 
notes upon which judgment was rendered on the 26th day of Janu- 
ary, 1876, by the cireuit court of Pettis county, Missouri, in favor of 
plaintiff and against the T. & A. R. C. Co. The Joel Ellis endorser 
on these notes is the same Joel Ellis who was a stockholder in the 
T. & A. R. C. Co. I negotiated these notes, at or near the date of 
their execution, to the Commercial Bank for the benefit of the T. & 
A. R. C. Co. They were not in any way, shape, or form for my in- 
dividual benefit. I don’t know whether thev were negotiated the 
same day or on different days. ‘They were not paid at maturity ; 
they were not paid at all; I did not pay them; no one else ever 
paid them. I don’t know why the second note was noV protested ; 
I was not the holder of it. The bank got after me to pay the in- 
debtedness. I was endorser on the notes and told them, or 
Nichols, who was then the cashier of the bank, that if he, 
Nichols, himself would give me his note for the amount of these 

two notes that I would raise money to liquidate the balance of 
53 the indebtedness and loan him the amount of these two notes, 

and he said he would do it. 1 loaned him $10,000.00 on his 
note and took up the balance of the notes that the T. & A. R. C. Co. 
owed the bank above these two notes. The amount owing to the 
bank and Nichols by the T. & A. R. C. Co. was $22,500.00, without 
interest—i. e., the face of the notes. They were all secured by the 
deed of trust on the Denison property, and one of them was also 
secured by deed of trust on Chicago property—. e., the property con- 
veyed to the Co. by Joel Ellis—that is, the note to Wm. Nichols for 
$2,500.00, dated May 22,1875. This note was secured by both deeds 


owes 
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of trust. The deed of trust on the Chicago pares secured the fol- 
— debts, to wit: The North Gr: anville N ‘ational — of N.Y. 
5,000.00, bill of exch: ange at three months from April 9, 1875; the 
Cont. Mo. B’k’ ge & S’v'gs Ass'n of Sedalia, note for $1,500.00, dated 
April 20, 1875, due in 60 days; note to Wm. Nichols, $2,500.00, dated 
May 22, 1875, due in one day; bill of ex. to First Nat'l Bank of Se- 
dalia, $2,500.00, May 17, 1875; bill ofex. to J.C. Thompson, $2,500.00, 
May 17, 1875, at three months. This deed of trust was executed by 
A. D. Jaynes, trustee of T. & A. Rh. C. Co., and said company to A. 
S. Osgood, trustee, on June 1, 1875, recorded June 3, 1875, in Book 
462, p. 405, of records of Cook Co., Ill. In the deed of trust on the 
Denison property the following debts were secured, to wit: Bill of 
ex., Apr. 20, 1870, $0,000.00, at “three months, to ¢ ‘ommercial Bank 
of St. Louis: note to same b: ank, $5,800.00, dated May 6, 1875, due 3 
months after date; also note to same bank for $4,200.00, — May 
14, ’75, due in three mouths: also note to same bank for $5,000.00, 


‘dated May 20, 1875, due in three months, and a note to W mn. Nich- 


ols for $2,500.00, dated May 22, 1875, due one day after date. 
54 This deed of trust was executed by the T. & A. R. C. Co. to 

W. R. Johnston, trustee,on May 31, 1875, and recorded June 
5, 1875, in Grayson Co., ‘Texas, in clerk’s office, Book C, p. 101. On 
Septem ber Ist, 1875, the 2 &. Doi, by its president, é. &. 
Barrett, executed a deed of trust to W.R. a as ey trustee, to secure 
the same bill of exchange & notes described in the deed of trust on 
the Denison property, on the following personal property, to wit : 
One steam-engine and boiler & one cooling apparatus & fixtures, two 
iron tallow tanks, one large iron tallow vat, together with all the 
tools & fixtures now in and belonging to the slaughter-house W yards 
in the town of Denison, Texas, all of said personal property being 
described in a deed of trust executed, on the 31st day of May, 1875, 
by the T. & A. R. C. Co. to the Commercial Bank of St. Louis, Mo., 
& William Nichols, 1 in Record Book C, pages 101 to 104; also hifty 
cars, mi arked “Texas =i Atlantic Refrige ‘rator Car C ompany, *num- 
bered from 6001 to 6050, inclusive. I now hold Win. Nichols’ note 
for $10,000, dated St. Louis, Mo., Dee. 15, 1875, due — after date. 
For value received I promise to pay to J. R. Barrett $10,000 at the 
Commercial Bank of St. Louis. (Signed) William Nichols. The 
money I used in this transaction I borrowed from the Northwestern 
Mutual Life Insurance Company, Milwaukee. I borrowed it in my 
own name—mortgaged my farm for it. The notes upon which the 
judgment was rendered were given to the Commercial Bank of St. 
Louis. ‘The reason why |] loaned pl't'ff the money, I was security 
on the notes and they could collect them easier than oe thought 
it was the easiest way to collect them. 

Did plaintiff take up these notes from the bank with the 
money which you loaned him? 

—. I don’tknow. I suppose pl’t’ff bought these notes from 

55 the bank. I think plaintiff was cashier of the bank at the 

time these notes matured. At the time the suit was brought 
on these notes I don’t know whether the bank owned or had any 
interest in these notes. I suppose at the time suit was brought on 
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them that Mr. Nicholsowned them. He brought the suit, and from 


the contract or understanding I had with him I conclude he owned 


them. 

Question. About what date were these notes taken up by the 
plaintiff? ; 

Ans. I don’t know. 

—. What was the date of your borrowing the money from the 
Northwestern Mutual Benefit Life Ins. Co. ? 

Answer. I don’t remember exactly; I think it was in January; it 
might have been in December that I got the money; the deed was 
dated December 2nd, 1875, and was recorded December 16th, 1875, 
and it was some little time after that I got the money. 

Q. Did you get the notes from Nichols & deliver them to Philips 
and Vest to bring suit on, or did he send them to you for that pur- 
pose ? 

—. I don’t remember; my impression is that he sent them to 
Philips and Vest. 

Q. Did vou employ Philips & Vest to bring suit on these notes ? 

—. I don’t remember, but if I did | employed them for Nichols. 

Q. Have they been paid any fee for bringmg these suits; «, if 
so, by whom? 

Ans. I never paid them any fee. I don’t know whether Nichols 
has paid them or not or whether they have ever been paid any. 

Q. Have you ever agreed to pay them any fee for attending to 
these suits ? 

Ans. No, sir. 

Q. Has the plaintiff ever agreed to pay them any fee for this? 

Ans. I don’t know. 

Q. Is the plaintiff prosecuting this suit for your use and benefit? 

Ans. I suppose he is; that was the agreement. 

Q. If anything should be recovered in this case are you to 
56 pay the plaintiff for his trouble, or any part of the fruits of 
the judgment? 

Answer. There is no contract — pay him anything for his trouble 
or to let him have any part of the fruits of the Judgment. I hold 
his note for $10,000 and am endorser on the notes he sued on for 
the same amount, and he has $10,000 of my money. 

Q. Was the suit brought on these notes in pl’t’ff’s name, then, the 
better to enable you ,to collect the money which they called for off 
the defendants” 

Answer. The suit was brought not only to collect off the defend- 
ants as well as off all other stockholders. 

Q. If the costs should be adjudged against the plaintiff by the agree- 
ment between him & you is he or you to pay them? 

—. Nothing was said about the costs. | 

Q. Have you given directions to Philips & Vest, in regard to how 
the suit should be conducted ? 

Answer. | have not. 

Q. Who employed Geo. P. B. Jackson to conduct the present suit? 

Ans. Col. Vest told me that he had left it with Mr. Jackson. 
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Q. Have you consulted with and taken the advice of Mr. Jackson 
in regard to the manner of prosecuting this suit? 

Ans. I have talked with him and he has asked me a great many 
questions about the case. He has asked me all about the history of 
the ease & I have given it to him, & he has taken bis own course. 

Q. Were you at Denison on the 13th day of November, 1875, when 
the slaughter-house fixtures & personal property described in the 
two deeds of trust heretofore spoken of were sold ? 

Ans. I was. 

Q. Was the plaintiff there ? 

Ans. I could not say whether he was there or not. He was there 
at one time. ‘The first time the property was advertised the sale did 
not take place, but whether he was there the Ist or second time 
couldn't say. I remember going along with him from Denison to 

Sherman. He consulted attorneys at Sherman in regard to 
57 an injunction that Ed. Perry had sued out to restrain the 

sale. The sale did not come off; the property was readver- 
tised and sold on the 13th day of November, 1875. 

Q. Was the plaintiff present at the sale on the 15th day of No- 
vember, 1875? 

Ans. He was thereon one of the two occasions; I can’t say which. 

—. What is your best impression ? 

Ans. Am not positive; | think it was the first time. 

Q. Did you bid in the property at the sale? 

Ans. My impression is his att’y bought it in. I did not buy it in. 
His attorney was there from Sherman. 

(. What was the attorney’s name? 

Ans. I knew the attorneys name then, but have forgotten it now. 

q. About how many persons were present at the sale? 

Ans. I think there were several. It was at the “Alamo House ; 
that was the largest hotel there, & Denison Was then an active, 
thriving place. 

Q. Did you bid on the property ? 

Ans. I don’t think I did. 

(. Did you give instructions to the attorney to bid on it. ? 

Ans. I don’t think I did; if I did it was by the instructions of 
Mr. Nichols. 

Q. Did any person bid on the property at the sale except the at- 
torney ¢ 

Ans. It seems to me there was, but I am not positive. 

Q..Was all the property bid in in Nichols’ name? 

Ans. Yes, sir. 

Q. Where were the refrigerator cars at the time of the sale? 

Ans. Some were at Denison & the balance on the road some- 
where. 

@. About how many were at Denison ? 

Ans. I saw, I suppose, about one-half dozen or more. I am not 
positive how many. 

Q. How long had the refrigerator cars been in use at the 
58 time the sale came off? 
Answer. I think about two years. 
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Question. How much had they cost apiece? 

—. Between $1,300 and $1,400 apiece; about $1,400. 

Q. Did you take charge of the cars & use them or rent them; if 
so, to whom? 

Ans. The M., kK. & T. R. R. used some of them & paid mileage on 
those they used after the sale. I can’t say how much the mileage 
was, but it was not enough to pay the interest on the indebtedness 
on the cars. 

©. How much was the indebtedness on the cars at the time of the 
sale? 

Ans. $28,000 or over, to the best of my recollection. 

Q. Were you present at the sale of the property in Chicago? 

—. I was not. 

Q. When was that property sold & to whom & for what amount? 

Ans. The deed says from Osgood to Wm. Nichols for $5,000, on 
June 18th, 1877. 

(). Do you rememember what the property at Denison sold for? 
If so, state. 

Ans. Yes, sir; the real estate, $2,000; personal property & ma- 
chinery, $1,000; company’s interest in cars, $500; the costs of sale 
were $220. 

Q. What were the costs of the sale of the property in Chicago? 

Ans. I was not there. I don’t know. 

(). Has the Chicago property been sold by the plaintiff? 

Ans. The title still stands in Nichols’ name on the records. 

Q. Do you know the name,of the purchasers of the property & 
fixtures at Denison? If so, state their names & where they reside. 

Ans. Wm. Nichols, St. Louis, Mo. 

®. ‘To whom did he sell, if he has sold? 

Ans.” He sold the real estate to a party whose name I have forgot- 

ten for $150; the house & fixtures were burned; the cars he 
59 sold to the M., K. & T. for $50,000, on five years’ time, pay- 

able $600 per month and interest at the rate of 7% per annum 
on the deferred payments. The date of this sale I do not recollect ; 
it can be ascertained in the auditor’s office of the, M. K. & T. rail- 
road. 

Q. Please state the particulars in regard to the sale of the cars to 
the M., kh. & T. R. R. Co. 

Ans. Mr. Nichols sold the ears to the M., K. & T. R. R. Co., and 
they were to pay $30,000 to the Wasson Man’t’g Co., payable 600 
per month until the whole amount was paid, with interest on the 
deferred payments at 7 per cent. per annum. At the time of the 
sale of the ears to the M., K. & T. R. R. Co. there was due on the 
cars to the Wasson Man’f’g Company about $22,000; the difference 
between $28,000 indebtedness and the twenty-two thousand dollars 
indebtedness had been paid in the interval between the Nichols pur- 
chase & the Nichols sale. It had either been paid by myself or Mr. 
Nichols. I do not remember which. 

Q. Who got the difference between the amount the cars were sold 
for to the M., K. & T. and the balance due the Wasson Man’f’g Co.? 

Ans. I did.. 
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Q. By whom was it paid to you? 

Ans. I got it from the Agawam Bank. I think the Wasson 
Man’f’g Company transferred their lien on the cars to the Agawan 
Bank and took the obligations of the M., K. & T. for $30,000. The 
bank thén loaned me about $8,000 & took my note for the amount 
loaned, and when the M., K. & T. paid the full amount of the pur- 
chase-ngoney the Agawam Bank returned me my note. I have the 
note now at home. 

Q. Has any other money been paid you from the sale of the prop- 
erty belonging to the T. & A. R. C. Co.? 

Ans. Yes. 

Q. By whom, when, on what account, and how much ? 

Ans. I got the insurance on the slaughter-house, which 
60 burned down, $4,400 from Nichols, and there were some ex- 
penses in procuring this amount—att’y’s fee, &c. 

Q. Was there any other money paid you from any other source ? 

Ans. No; I don’t remember any. 

Q. Did Ed. Perry sue out an injunction to restrain the pl’t’ff and 
his trustee from selling the property described in the two deeds of 
trust on the property at Denison? 

Ans. I don’t know whether he did or not. There was something 
that occurred & delayed the sale, but I don’t remember what it was. 
Mr. Nichols wanted to go to Sherman to investigate the matter, and 
I went with him, and he returned too late. Mr. Nichols consulted 
an attornev in Sherman in regard to the legality of the matter. 

Q. Did Ed. Perry resist the sale under the second advertisement 
in any way? 

Ans. Not that I ever heard of. 

Q. What has become of the eight or ten thousand dollars of Deni- 
son City bonds that you deposited with the pi’t’ff as collateral se- 
curity for the payment of the notes in the bank & to him, described 
in those deeds of trust? 

Ans. I don’t know where they are. They were declared invalid, 
and he never got anything for them. They were declared worthless 
in the U.S. court in Texas. They were placed in W. H. Barnett’s 
hands, but he never realized anything on them. 

Q. Did you have any authority from the board of directors to 
make the three deeds of trust hereinbefore described ? 

Ans. I did. 

Q. When was that authority given ? 

Ans. Before I made the deeds. 

Q. How was it given? 

Ans. By a resolution at a called meeting of the board of directors. 

Q. Please give the date and annex a copy of the resolution to this 
deposition, to be marked Exhibit “A.” 

Ans. The date is 29th of May, 1875; it was a called meet- 

61 ing of the board at Denison, Texas. There were present at 
that meeting a quorum. I know there was a quorum. 1 was 

there myself and two other directors. I think the other two were 
F. A. Hyatt & F. L. Rankin. The book containing the record of 
the proceedings of the board of directors is lost, & I can’t furnish the 
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copy called for. It was ratified at the stockholders’ meeting in Nov., 
1875. 3 

Q. Why did you hold this called meeting at Denison ? 

Ans. Because they both were in Texas & it was hard to geta 
quorum together; they were scattered. | 

(). Where did Rankin live? 

Ans. He was then in business in Texas, and Hyatt lived there & 
I lived at Sedalia, Mo. 

Q. Why was it that you were authorized to make these deeds of 
trust at that time? 

Ans. Because we were out of money & couldn’t pay the notes & 
the creditors were pressing us & the stockholders would not pay up 
their subscriptions. 

Q. Where is the book of the proceedings of the board of directors ? 

Ans. It has disappeared in some way. Directly after the stock- 
holders’ meeting held Nov. 10, 1875, the book was putin the Ist 
Nat'l Bank of Sedalia, and when we went to find it some time after- 
wards it could not be found. 

Q. State by whom it was put there. 

Ans. By the secretary of the stockholders’ meeting, M. J.C. Thomp- 
son, I think. 

Q. Have you made any search for the book? If so, state when 
& where. 

Ans. I made a very diligent search as soon as we missed it, & I 
have often searched for it since. Mr. Thompson has also searched 
for it. I searched for it all about & in the bank & everywhere I 
thought it could get, & Mr. Thompson has done the same; have 
been unable to find it. 

. How does it come that you have copies of the proceedings of 
the stockholders’ meeting held Nov. 10, 1875, & have not the book 
itself ? 

Ans. After the see’y had copied the proceedings of the 

62 meeting in the book he gave the minutes to me & I put them 

in my box in the vault in the bank with the other papers 
pertaining to the business of the company. 

Q. Is E. S. Barrett any relation to you? If so, state what. 

Ans. He was my brother; he is now dead. 

]. Why were these two notes not credited with their pro rata of 
the proceeds of the sale of the property under the two deeds of trust 
on the property at Denison? 

Ans. I don’t know anything about it, except that I suppose they 
put it on the other notes. 

Q. Did the plaintiff ever talk to you or tell you why the money 
arising from the sale of the Denison property was applied to the 
payment of the other notes and none of it applied to the two notes 
in controversy ? 

Ans. I don’t remember his ever saying anything about it. 

Q. Was there ever any understanding between he & you in regard 
to applying the proceeds of the sale of that property ? 

Ans. I don’t remember ever having any conversation or under- 
standing in regard to the matter at all; don’t think we ever did. 
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Q. There is a credit of $25.00 endorsed on the execution issued 
on the judgment in favor of the pl’vff & against the T. & A. Rh. C. 
Co. arising from the sale by the “ig of one-half interest in a cer- 
tain ice- house of the T. & A. R. C. Co. on 7th of M’ch, 1876, as sold 
to you. Did you pay that amount of money to the sheriff? 

Ans. Yes, sir; I think I did. 

Q. Who got the $12.00? 

Ans. I don’t know; I never got it; that’s all I know about it. 

Q. Did you have the present suit instituted against the defend- 
ants ? . 

Ans. I had nothing to do with it. 

Q. Did the pl’ff have the present suit instituted against the 
def’ts. 

Ans. I suppose he did. 
63 @. Who made the bargain with the M., kK. & T. in regard 
to the sale of refrigerator cars ? . 

Ans. Mr. Nichols. I knew more about the cars than Nichols, & 
did some talking in the matter to aid in making the trade. Nich- 
ols did the principal part of the trading. 

@. State who has the original deeds of trust. 

Ans. Mr. Geo. P. B. Jackson, att’y y for pl’'t'tf. 

@. From whom did he get them ? 

Ans. I gave them to him. 

@. When did you get them in your possession ? 

Ans. I don’t remember. Mr. Nichols gave them to me & told me 
to take care of them. ‘That was after I had had the settlement with 
him after I borrowed the money on my farm. 


Cross-examination by GEo. P. B. Jackson, attorney for plain- 
tiff: 


I am still president of the T. & A. R. C. Co. All the notes re- 
ferred to in my examination-in-chief as having been negotiated to 
the Commercial Bank & to Mr. Nichols were endorsed by me indi- 
vidually. J endorsed them for the T.& A. R.C.Co. I was obliged 
to do it to get the money, & was wholly & entireiy for their benefit. 
I simply endorsed them as surety. I had authority from the di- 
rectors to execute those notes. ‘The paper produced, of which a copy 
is hereto attached, marked Exhibit b,1is the original resolution 
adopted by the board, & which was afterwards entered on the rec- 
ord book. In regard to the note which was not protested, the bank 
demanded payment from me immediately upon maturity of the note, 
& from my knowledge of the affairs of the car company I knew it 
was not paid when due. It was some little time after I had the con- 
tract with Mr. Nichols for the settlement of these notes before | 

turned over to him the amount of money called for by the 
64 notes. At the time I made the contract with Mr. Nichols for 
the settlement the notes mentioned in the deeds of trust as 
belonging ‘to the bank were still the property of the bank. At that 
time Mr. Nichols was the cashier of the Commercial Bank. The ar- 
rangement was made with Mr. Nichols at that time that I should 
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pay off all the notes held by him and his bank, and that he would 
procure these two notes from the bank, and I would place $10,000, 
the amount of these two notes,in his hands, for which he would 
give me his note upon the condition that he would institute and 
prosecute such proceedings as might be necessary and available to 
recover from the company or its stockholders the amount unpaid on 
stock. At that time I did not have the money necessary for the pur- 
pose in cash and it was necessary for me to mortgage my farm to 
raise it. It was a part of the consideration that in obtaining that 
agreement from Mr. Nichols that I should mortgage my farm to 
raise the money without unnecessary delay. It was a part of the 
inducement to me to mortgage my farm to raise this money that 
Mr. Nichols should obtain these notes from the bank and earry them 
until I realized on the mortgage and then institute and prosecute 
the suits as before stated. Mr. Nichols procured the notes from the 
bank and I set about to procure the loan on my farm. I made the 
settlement with him entirely from the money I realized from the 
loan on my farm from the Northwestern Insurance Co. That 
money was not realized till the 16th day of December, 1875, the date 
of the deed of trust, and it was after that date that I paid offthe other 
notes and placed in his hands the $10,000, the amount of these notes. 
It was the express understanding that these two notes weré not to 
be paid by this arrangement. ‘The other notes mentioned in the 
deed of trust were turned over to me as paid. It is a fact that 

these two notes were never turned over to me either as the 
65 president of the car Co. or individually, nor to the company 

or any of its officers. At the time I realized on the loan on 
my farm I placed the $10,000 in Mr. Nichols’ hands and took from 
him the note mentioned in my examination-in-chief. He has ever 
since had that money in bis hands and has now. He has never paid 
me any interest on it. It is a fact that out of that arrangement he 
makes the interest of the $10,000. It was so contemplated in my 
agreement with him. In the event that Mr. Nichols fails to recover 
anything on the two notes on which he sued he Is entitled, under 
my agreement with him, to still hold me liable on said notes, and 
he will be entitled to use them in payment of the note I hold against 
him, and if he recovers only a part of it he will, under that arrange- 
ment, hold me liable for the amount uncollected and apply it in 
payment of the note I held against him. ‘There was no purpose to 
cover up anything in having “the suit brought by Nichols. I was 
advised that judgment couls | be obtained quicker by having the suit 
brought by Mr. Nichols than if I had paid them off and brought 
suit in my own name. The sales under the deeds of trust had taken 
place at Denison prior to the settlement [ had with Mr. Nichols. 
I had become liable to the Wasson Man’f’g Co. At the time Mr. 
Nichols sold the cars bought by him at the trustees’ sale to the M., 
K. & T. R’y Co. I had already paid off part of these notes and 
placed the $10,000 some time before. At the time Mr. Nichols sold 
these cars he had received from me under the agreement the whole 
amount of the notes which had been given to him and his bank, 
and he allowed me whatever profit there was on the sale of the cars 
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or rather excess above the debt due to the Wasson Co. He was not 
bound to do this, but did it as a favor to me. It was in pursuance 

of this act on his part that I had the arrangement referred to 
66 in my examination-in-chief with the Wasson Man’t’g Co. and 

the Agawam Bank, by which that bank accepted the obliga- 
tions of the M., K. & T. R’y Co. and advanced to me the excess 
thereof above the debt due to the Wassone Man’f’g Co. and took 
my note for it. The payments made by me to the Wasson Man’f’g 
Co. between the time Mr. Nichols bought the cars and the time. he 
sold them were made in view of the facts that I had furnished him 
the amount of money called for by his notes and that he was to 
give me the benefit of what could be realized out of the sale of the 
ears.. I received the insurance money on the slaughter-houses on 
the same idea and under similar circumstances as those detailed as 
to the sale of the cars. I have not received as much under the ben- 
efits allowed me by Mr. Nichols as the amounts I paid for the ben- 
efit of the company on account of my liability as its surety, not as 
much as I paid on account of my endorsements to the bank and to 
Mr. Nichols, and I paid large sums on account of my endorsements 
on other fetes, for which I have received nothing. I tried to sell 
the Chicago property for the benefit of the company, as its president, 
before it was sold under the deed of trust. I tried repeatedly and 
had Mr. Ellis try. According to my recollection I was told that it 
might be sold for $4,000 or $4,500.00, but I never had any direct 
offer. I don’t know what it could be sold for at the present time. 
At the time it was sold under the deed of trust there were some de- 
linqguent taxes on the land. At the time it was sold under the 
deed of trust there was a cloud upon the title. It. cost $1,550.00 to 
straighten up the title. The title, I think, is all right now. I 
identify the papers produced as the ones under which the stock- 
holders’ meeting was held Novy. 10, 75, of which copies are hereto 
attached, marked Exhibits C, D, & E. I, as president, also issued a 

“all for a stockholders’ meeting at the same time which I 
67 identify as the paper marked Exhibit F. <A stockholders’ 

meeting was held in pursuance of these notices. I was 
present. H.D. Mirick was present and participated in the meeting. 
I don’t think Stevens’ stock was represented by Mirick. By reason 
of the loss of the record book, as before explained, it can’t be pro- 
duced, but among the papers of the corporation I find the original 
resolutions and minutes of that proceeding, which are here pro- 


duced, and copies of which are hereto attached, marked Exhibits G,: 


H, I,J, kK, L,M,N, €O& P. The minutes of the proceedings are 
in the handwriting of J.C. Thompson. The resolutions are in my 
handwriting, except No. 8, Exhibit O, the endorsements thereon 
being in the handwriting of J. C. Thompson, and the certificate of 
election of directors is in the handwriting of J. B. Gantt, except the 
signature of R. C. Sneed, which isin his handwriting. The board 
of directors’ record book was present at that meeting. A statement 
of the affairs of the company was presented to that meeting. The 
affairs of the company and the transactions referred to-in the reso- 
lutions were explained in full and discussed before the adoption of 
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the resolutions. The last lot of exhibits correctly shows the proceed- 
ings of that meeting. (Witness here produces a paper which he 
identifies as the original subscription to the capital stock, a copy of 
which is hereto attached and marked Exhibit Q.) I know the sig- 
nature of R.S. Stevens to the subscription paper, aud I saw him 
sign it, and also the words “ fifty shares (50)” opposite’ his name. 
None of the stock subseribed by Robinson was ever paid in by him, 
and he never had any certificate, and he refused to pay anything 
on his stock, and we found nothing could be made out of him. We 
issued the stock to somebody else. ‘Tl. L. Rankin also failed to make 
any payment on his subscription, and no certificate was issued 
68 to him therefor. Hyatt afterwards transferred some of his 
stock to Rankin. Upon reflection | think that Montgomery 
and ‘Thompson’s stock was not transferred to them by me, but they 
made an original subscription. No certificate of stock was ever 
issued to Stevens in conformity with the subscription he made. A 
certificate for one thousand dollars’ worth of stock was issued to H. 
D. Mirick. I have his receipt for it in the shape of a stub in the 
certificate book, a copy of which is hereto annexed, marked Exhibit 
R. I know the signature of H. D. Mirick. It is his sigrfature on 
the stub. Mr. Stevens acted as director in this company from its 
very start till the stockholders’ meeting in November, 1875. He 
was always consulted in regard to the business and knew as much 
about it as I did. Mr. Stevens paid $1,000.00 on his subseription— 
$5,000.00. We issued stock to the subscribers upon the payment of 
50 per cent..thereof. Mr. Stevens was entitled to $2,000.00 of stock 
upon the payment of the $1,000.00. In the certificate book of the 
company is a stub of a certificate for 20 shares to R. 8. Stevens, a 
copy of which is hereto attached, marked Exhibit S. This stub is 
not receipted, and I don’t know whether or not Mr. Stevens ever 
received the certificate, but it is detached from the stub, and I don’t 
know where itis. The writing on the stub is not mine; it is that of 
L. Bb. Jackson, the secretary of the company. ‘That certificate of stock 
was not intended to be in full of the subscription of Mr. Stevens. It 
was to represent the amount of stock of which the $1,000.00 payment 
would be 50 per cent. I don’t know whether I signed that certificate 
as president or not. There was never any release to Mr. Stevens of his 
$5,000.00 subscription. There was never in any manner any action by 
the board of directors or the company concerning the subserip- 
69 tion of Mr.Stevens or the amount of stock that should be issued 
to him. This certificate was made out upon the idea of the 
officers of the company that they only had the right to issue in double 
the amount of payment made. The business of the company was 
slaughtering and shipping beeves in the refrigerator cars over the 
M., kK. & T. R’y from Denison, Texas, and we were compelled to ship 
over that road as the only outlet. Mr. Stevens was general manager 
of that road. The making of terms with the railroad was a large 
element of the profit and success of the enterprise. Mr., Stevens 
said he would not pay but $1,000.00,and we could not afford to con- 
tend with him at that time because of his position in the railroad, 
as he could have controlled the whole business and thereby have 
7—465 


—_—" a ee ee ee ee — eth. ” ee a es —_ 
aX e Bee ee eee Tae gs Bae, a te . 
 ieieiaamuediiaiie a Sela eign a ay % aw te a He Wich. . 4 Ry i co RE MMM are ; 


- 


50 ROBERT 8S. STEVENS VS. WILLIAM NICHOLS. 


rendered it unprofitable. Mr. Stevens knew I had become respon- 
sibie as endorser on the paper of the company. I ceuld not obtain 
credit for the company without endorsing its paper. At the time of 
the failure of the company my liability for it was greater than a fair 
cash valuation of all of its assets. I paid everything that I was en- 
dorser upon, including large amounts in addition to that due to the 
Commercial Bank and Nichols. In addition to those named in the 
deeds of trust before mentioned I was endorser on a note made for 
$15,000 to the First National Bank of Denison. I sold $5,000 worth 
of stock in that bank for $4,250.00, and loaned it to the company 
and took the note of the company endorsed by Joel Ellisand myself 
for $4,250.00, dated May 22, ’75, due one day after date, bearing 10 
per cent. interest. The note has never been paid to me; I still 
hold it. 


Redirect : 


I signed a letter to Mr. Stevens, dated Sedalia, Mo., May 13, ’75, a 
copy of which is hereto attached and marked “ Exhibit T.” 

70 —. In this letter you call upon him to pay 50 per cent. of 20 
shares of stock; if he had more than 20 shares of stock in 

the company why did you call upon him to pay on only 20 shares ? 

Ans. Because he said he would not pay any more and I[ wanted 
to avoid any trouble with him. 

Question. Who settled the account between you and the company 
for which the note is given ? 

Ans. The book-keeper, I suppose. 

Question. Would you have loaned the $10,000.00 to plaintiff and 
for which you now hold his due bill or note if he had not agreed to 
institute and prosecute the suit on the two notes in controversy fer 
your nse and benefit? 

Ans. No. The suit was commenced Dec. 11, 1875, on the notes 
by Nichols against the company. 

Question. When you speak about not having released Stevens 
from the $5,000.00 subscription you mean there was no written or 
formal release by you or the company ? 

Ans. I mean there was no formal release by the company or no 
verbal or formal release by me, and there was no sort or semblance 
of a release. 

Question. Have you not stated all the notes on which you were 
endorser for the company which were not paid out of its assets? 

—. Yes; I think I have. 

(Signed) J. R. BARRETT. 


Srate oF Missourt, |... 
County of Pettis, i 


I, Clifford L. Jackson, notary public, do certify that, in pursuance 
of the agreement of the parties to this action, on the part of Geo. P. 
B. Jackson, attorney for pl’ff, and James Carr, attorney for def’ts, 
J. Rh. Barrett came before me at the law office of Geo. P. B. Jack- 
son, in Sedalia, in the county and State last aforesaid, who was 
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71 by me sworn to testify the whole truth of his knowledge 

touching. the matter in controversy aforesaid ; that he was 
examined and his examination was reduced to writing and subscribed 
by him in my presence on the day, between the hours, and at the 
place in that behalf first aforesaid, and his said deposition is now 
herewith returned ; and | hereby certify that the said J. R. Barrett is 
a resident. of Pettis county, State of Missouri; and I further certify 
that I was duly qualified as a notary public on the 20th day of Dec., 
1SS1, and my term expires Dec. 20, 1885. 

In testimony whereof I have hereunto set my hand and notarial 
seal, at Sedalia, in the,county and State aforesaid, this 13th day of 
November, 1883. . 

[SEAL. | CLIFFORD L. JACKSON, 
Notary Public. 


Exursit “ 5,” Referred to in Barrett’s Deposition. 


Resolved, That the president be authorized to build and equip a 
cooling-house at Denison in connection with slaughter-house there. 

Resolved, That as it is necessary in order to carry on the busi- 
ness of the company to have more money that the president is 
hereby authorized to borrow such amount as may be necessary for 
carrying on the business and to give the Co.’s paper therefor, and 
will protect him against any loss by reason of his endorsement as 
security therefor. 


Exuisit “ C.” 
Barrett’s Deposition. 


SepALiA, Mo., Oct. 23d, 1875. 
To A. D. Fisher, justice of the peace, Sedalia, Pettis Co., Mo.: 
The undersigned would represent that they are stockholders 
72 and members of the Texas and Atlantic Refrigerator Car 
Company, and that on account of legal impediments a legal 
meeting of such corporation cannot be called. 

Wherefore they pray that you will as such justice issue a warrant 
to either of us directing us to call a meeting of such corporation, by 
giving notice thereof as by law required. 

(Signed) JNO. MONTGOMERY, Jr. 
J.C. THOMPSON. 


Exuisit “ D.” 
Barrett's Deposition. 
SraTe oF Missouri, County of Pettis : 
To John Montgomery, Jr., Greeting : 


Whereas on the written application of vourself and James C. 
Thompson, as members of the Texas and Atlantic Refrigerator Car 
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Company, it appears that there are legal impediments in the way of 
a legal meeting of said corporation otherwise, this —to warrant and 
direct you as such members to call a meeting of said corporation, as 
provided by law in such cases made and provided. 
Given under my hand the 25rd day of October, 1875. 
(Signed) . A. D. FISHER, 
Justice of the Peace within & for Pettis Co., Mo. 


Exuinit “ E.” 
Barrett’s Deposition. 
Notice of stockholders’ meeting. 


Pursuant to a warrant issued by A. D. Fisher, a justice of the 
peace within and for the county of Pettis and State of Missouri, of 
date October 23rd, 1875, notice is hereby given to the stock- 
73 holders of the Texas and Atlantic Refrigerator Car Company 
that there will be a meeting of the stockholders of said cor- 
poration at the law office of Pilips and Vest, in the city of Sedalia, 
Pettis county, Missouri, on the 10th day of November, A. D. 1875, 
the object and purpose of which is to elect a board of directors for 
said corporation to examine into the action of the board of direct- 
ors In giving deeds of trust on the property of said corporation to 
secure certain indebtedness of said company to the Commercial Bank 
of St. Louis, Missouri; to the First National Bank of Sedalia, Mis- 
sourl; to the North Granville National Bank of North Granville, 
New York; to the Sedalia Savings Bank of Sedalia, Missouri; to J. 
C. Thompson, of Sedalia, Missouri, and to William Nichols, of St. 
Louis, Missouri, and to approve of their action or take such steps as 
may be necessary to protect the interest of said corporation if said 
deeds of trust were improperly given, and also to ascertain the ex- 
tent of the indebtedness of said corporation and to provide for its ad- 
justment and settlement — the collection of unpaid subseription, and 
also to examine into the acts and doings of the president of said cor- 
poration touching said indebtedness and the management of the 
affairs of said corporation, and to take such action thereon as may 
be advisable or necessary, and for such other and further action on 
the part of said stockholders as they may deem necessary for the 
adjustment and settlement of the difficulties of such corporation and 
for its further management. 
‘Sedalia, Mo., Oct. 23, 1872. 
(Signed) JNO. MONTGOMERY, Jr. 


STATE OF Missourt, County of Pettis: 


74 Personally appeared before me, the undersigned, notary 

public within and for the county and State aforesaid, J. West 
Goodwin, who, being duly sworn according to law, on his oath says 
that he is the publisher of the Sedalia Bazoo, a newspaper printed 
and published in the city of Sedalia, county aforesaid ; that the notice 
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to stockholders hereto annexed was published in said paper; that 
the first publication was on the Oct. 24, 1875, in volume 7, No. 30; 
that the 2nd publication was on Oct. 26, 1875, in volume 7, No. 20; 
that the 3rd publication was on Oct. —, in vol. —, No. —; and that 
the copy attached is a true copy of said publication. 
(Signed) J. WEST GOODWIN. 
g Sworn to and subscribed: before me this 10th day of Nov., 1875. 
(Signed) J. C. THOMPSON, 


Notary Public. 


Printer’s fee, $9.20. 


Exuripit “ F. 
J. R. Barret’s Deposition. 


OrFICE OF THE “ Texas & ATLANTIC REFRIGERATOR 
Car Company,’ Separia, Mo., Oct. 18th, 1875. 

Dear Sir: Notice is hereby given that there will, be a meeting of 
the stockholders of the Texas and Atlantic Refrigerator Car Com- 
pany, at the law office of Philips and Vest, in the city of Se- 
dalia, Missouri, on the 10th day of November, 1875, the object and 
purpose of which is to elect a board of directors for said company 
and to ratify the action of the present board of directors in giving 
6 deeds of trust on the property of said company to secure certain in- 
debtednss of said company to the Commercial Bank of St. Louis; to 
William Nichols; tothe First National Bank of Sedalia, Missouri ; to 
J.C. Thompson ; to the North Granville National Bank of North 
Granville, New York, and the Sedalia Savings Bank; and to 
75 take such other and further action as may be deemed fit and 
necessary for providing for and securing the indebtedness of 
said company, and approving the action of the president of said 
company touching said indebtedness and the management of the 
affairs of said company. 

(Signed) J. R. BARRETT, 
Pres. Texas & Atlantic Refrigerator Car Co. 


Exurpit “G.” 
J. R. Barrett's Deposition. 


At a meeting of the stockholders of the Texas and Atlantic Re- 
frigerator Car Company at the office of Philips & Vest, in the city 
of Sedalia, in the State of Missouri, on the 10th day of November, 
1875, the following proceedings were had: Notice to stockholders, 
petition to justice, warrant of justice, and published notice read by 
which meeting was called. List of stockholders read, showing 900 
shares of stock ; 590 shares represented at the meeting. R. C. Sneed 
and Gant appointed judges of election. The following duly 
( elected directors for ensuing year: | Joel Ellis, J. R. Barrett, J. C. 

rhompson, E. 8S. Barrett, T. L. Rankin. 
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J. R. Barrett presented statements and balance sheets from the 
books of the company, which were read. 

H. D. Mirick offered a resolution that a committee of three be 
appointed from the stockholders to examine the books of the com- 


pany and report at a meeting of this Co. to be held on the 11th day 


of Dee. Carried. 

F. A. Hyatt offered a bill for services as sup’t for 1 y’r & expenses 
pd, am’t’g to $6,000, witha er. of $1,800. Disapproved—J. Kh. Bar- 
rett, E. S. Barrett, J. C. Thompson, opposed; I. A. Hyatt, H. D. 
Mirick, in favor. 

Moved and seconded that resolution No. 1 be adopted. J. R. 

Barrett, 499 shares, E. S. Barrett, 1, J. C. Thompson, 23, in 
76 favor; H. D. Mirick, 10, opposed. 
Moved and seconded that resolution No. 2 be adopted. 
Same vote as above. Moved and seconded that resolution No. 3 be 
adopted. E.S. Barrett, 1, J. R. B., 499, J.C. T., 23, in favor; F. A. H., 
75. Moved & seconded that No. 4. be adopted. J. R. B., ES. B., 
& J.C. T., in favor; H. D. M., opposed. 

No. 5, same as last. 

_—o, * “ with Hyatt. 

Sy 2 “ Hyatt & M. opposed. 

No. 8. cc ‘“ té és 

Moved and seconded that the board of directors fix salaries of 
officers. Carried. 

Moved and seconded that meeting adjourn to meet Dec. 11, at the 
office of Philips & Vest. 

(Signed) J.C. THOMPSON, Sec’y. 


Exurpir “ H.” 


J. R. Barrett's Deposition (No. 1, Adopted—J. C. Thompson). 


Whereas, at a meeting of the board of directors held at Denison, 
Texas, on the 29th day of May, 1875, as appears on page 17 of the 


record of the meeting of said board, J. R. Barrett, the president of 


said company, was authorized and empowered to execute and de- 
liver deeds of trust or mortgages on all the real estate belonging to 
said company to certain creditors of said company then specified, 
and also to convey or sell all cars, bonds, & assets of said company 
to said creditors or any of them for the purpose of securing or 
liquidating said indebtedness; and whereas, in accordance with 

said resolution, the said president has, since the adoption 
77 thereof, executed and delivered to W. R. Johnston, as trus- 

tee for William Nichols and the Commercial Bank of St. 
Louis, two certain deeds of trust, dated, respectively, on the 31st 
day of May, 1875, and on the Ist day of September, 1875, upon 
the slaughter-house, real estate on which same is situated, and 
all the appurtenances, fixtures, tools, engines, & personal prop- 
erty there situated and connected therewith, all in or adjoining 
the city of Denison, Grayson county, Texas, to secure said Com- 
mercial Bank upon four several notes or drafts owing by said 


\ 
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company and amounting in the aggregate to $20,000 principal, 
and to secure said William Nichols in the sum of $2,500, evidenced 
by a certain note for that sum held by him against said company ; 
and whereas also, in accordance with-said resolution, the said presi- 
dent did, on the first day of June, 1875, execute to A. 8S. Osgood, 
as trustee for the First National Bank of Sedalia, Missouri, James C. 
Thompson and William Nichols, Sedalia Savings Bank, and the 
North Granville National Bank, New York, a certain deed of trust 
upon the tract of land taken by said company from Joel Ellis upon 
his subscription to the capital stock of said company and situated in 
Cook county, IIl., in or near the city of Chicago, to secure said cred- 
itors in the following sums, viz: The First National Bank of Sedalia, 


Mo.,in the sum of $2,500; James C. Thompson, $2,500; Sedalia 
Savings Bank, $1,500; North Granville National Bank, $5,000, all 
of said indebtedness being evidenced by notes and drafts of the com- 
pany. 

Now, therefore, the action of said board of directors in adopting 
said resolution and the action of J. R. Barrett, president, thereunder 
and in the execution and delivery of the said several deeds of trust 
above specified are in all respects hereby fully ratified and confirmed. 


Exursir “ I.” 


78 J. R. Barrett’s Deposition (No. 2, Adopted—J. C. Thompson 
Sec’y). 


’ 


Whereas, at a meeting of the board of directors — said company 
held at Sedalia, Mo., on the 10th day of March, 1875, the following 
resolutions were adopted, viz: Whereas the company is in debt and 
it has become necessary to have money to liquidate these debts and 
carry on the business of the company, it is resolved that the presi- 
dent make a call of fifty per cent. on stock of said company, and 
that he be authorized to collect the same for the purposes ‘above 
mentioned ; and whereas the said president did make the call on 
the stockholders: Therefore be it 

Resolved, That the action of the board of directors and president 
in said resolution and call be, and the same is hereby, ratified and 
confirmed. 


Exursir “J.” 
J. R. Barrett's Deposition (No. 3, Adopted—J. C. Thompson, Sec’y). 


Whereas J. R. Barrett, the president of the Texas and Atlantic 
Refrigerator Car Company, executed the company’s note to J. V. 
Thurston & Co, for $4,000, payable three months after date, as ap- 
pears from the approval of his action in that respect by the board of 
directors at a meeting held at Denison, Texas, May 6, 1874; and 
whereas it satisfactorily appears that such action of said president 
and board of directors was proper and for the best interest of the 
company: Therefore be it 
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Resolved, That the action of said president in said matter and of 
said board of directors is approved, — the same be, and is hereby, 
ratified and confirmed. 

Exuisit “ Kk.” 
J. R. Barrett's Deposition (No. 4, Adopted—J. C. Thompson, Sec’y). 


Whereas the board of directors of the company, at a meeting held 
at Sedalia, Mo., on the 10th day of April, 1874, adopted certain reso- 
lutions in werds and figures as fol.: Resolved, That the presi- 
79 dent be,and hereby is, authorized to build and equip a cooling- 
house at Denison, in connection with the slaughter-house 
there; and resolved, as it is necessary in order to carry on the busi- 
ness of this company to have more money, the president is hereby 
authorized to borrow such amount as may be necessary for carrying 
on the business and to give the company’s paper therefor, and the 
company will protect him against any loss by reason of his endorse- 
ment as security therefor, — resolution was unanimously adopted : 
Therefore be it 
Resolved, That the action of the said president in the matter men- 
tioned in said resolution and his acts and doings thereunder and 
the action of said board-of directors in adopting said resolution are 
hereby fully and in all respects ratified and confirmed. 


Exuisit “ L.” 


J. R. Barrett’s Deposition (No. 5, Adopted—J. C. Thompson, Sec’y). 
Whereas, at a meeting of the board of directors of the Texas and 
Atlantic Refrigerator Car Co. held at Sedalia, Mo., on the 11th day 
of March, 1874, the following resolution was adopted: Whereas the 
company made a contract with Geo. H. Hammond & Co., of Detroit, 
Mich., to furnish cars and money for the purpose of killing beef, 
and the president of this company made this contract with Ham- 
mond & Co.: Now, it is resolved, That his action be confirmed and 
ratified. And whereas the approval of the acts of said president in 
the respect mentioned in said resolution appearing proper and nec- 
essary: Therefore be it resolved, That the action of said president 
and board of directors in the matter mentioned in said resulution 
be, and the same is hereby, in all respects ratified and confirmed. 


Exutsir “ M.” 
J. R. Barrett's Deposition (No. 6, Adopted—J. C. Thompson, Sec’y). 


80 Whereas, at a meeting of the board of directors of the com- 

pany held at Sedalia, Mo.,on the 12th day of September, 
1874, the following resolution was offered and approved by said 
board : 

Resolved, That the president be authorized to sell Joel Ellis, of 
Chicago, twenty-five thousand dollars of the capital stock of the 
Texas and Atlantic Refrigerator Car Co.,and to take in payment of 
the fifty per cent. called thereon a one-third interest in eighteen 
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acres of ground situated near Inglewood, in Cook county, IIl., some 
six miles from the court-house, in Chicago, Ill, the deed therefor 
to be made to A. D. Jaynes, Esq., in trust for this Co., was unani- 
mously adopted ; 

And whereas it appears that in accordance with said resolution 
the president sold said Ellis $25,000 of stock in the company and 
accepted in payment of the fifty per cent. called thereon the land 
mentioned in said resolution: Therefore be it resolved, That the 
action of the president in selling said stock under said resolution 
and securing payment in accordance therewith is hereby approved 
and ratified. 


3 


Exursit “ N. 
J. R. Barrett's Deposition (No. 7, Adopted—J. C. Thompson, Sec’y). 


Whereas from the books of accounts of the company it is shown 
that the president thereof has charged the company with the sum of 
$5,000 per annum as his salary as president, as also with his neces- 
sary traveling expenses in — about business of said company ; 

And whereas it appears that his said services rendered in that 
behalf were well worth the sum so charged: 

Therefore be it resolved, That the salary and expenses so charged 
be allowed said president, and that the proper officers of the Co. in 
settling with him allow him said sums so charged by him. 


81 Exursir “ Q.” 
J. Rt. Barrett’s Deposition (No. 8, Adopted—J. C. Thompson, Sec’y). 


Resolved, That whereas it has been necessary for J. R. Barrett, the 
president of the Texas and Atlantic Refrigerator Car Company, to 
act as treasurer for this company, to collect and pay out money ef 
the company, it is hereby resolved that his acts as “ de facto” treas- 
urer of this company be,and the same are hereby, ratified, endorsed, 
and confirmed. 

Exursirt “ P.” 
J. I. Barrett's Deposition. 


We, the undersigned, judges of the election held by the stockhold- 
ers of the Texas and Pacific Refrigerator Car Company, do hereby 
certify that at the request of the stockholders in meeting on the 10th 
day of November, 1875, at the office of Philips and Vest, in the city 
of Sedalia, Mo., we acted as judges, and the vote stood as follows: 
J. R. Barrett 5024 shares. 
FORE Be cette cicine ae i 
J. C. Thompson ; ss 
EK. S. Barrett 


RE TRE i ae a en ee FRE TE 
H. D. Mirick 
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And we find the first five names elected. | 
(Signed) J. B. GANTT. 
R. C. SNEED. 


Exhibit “ Q,” J. R. Barrett’s deposition, will be found copied on 
page 35 of this bill of exceptions. 
Exhibit “R,” J. R. Barret’s deposition, will be found copied on 
page 39 of this bill of exceptions. 
82 Exhibit “8,” J. R. Barret’s deposition, will be found copied 
on page 36. of this bill of exceptions. 


Exuisit “ T.” 
J. R. Barrett's Deposition. 


SEDALIA, Mo., May 13th, 1875. 
Col. R. 8S. Stevens, Sedalia, Mo. 

Dear Sin: Ata meeting of the board of directors of the Texas 
and Atlantic Refrigerator Car Co., held at Sedalia, Mo., March 11th, 
1875, the following resolution was unanimously passed : 

Whereas this company is in debt and it becomes necessary to have 
money to liquidate their debts and carry on the business of the com- 
pany, it is , 

Resolved, That the president of the company make a eall of fifty 
per cent. on the stock of said company, and that be be authorized to 
collect the same for the purpose above mentioned. 

You have twenty shares of capital stock in the Texas and Atlantic 
Refrigerator Car Company, on which you have paid fifty per cent. 
You will please forward to me, as president of the company, at Se- 
dalia, Mo., on or before the 7th of June, 1875, one thousand dollars, 
being amount due, and I will return you a certificate of full paid-up 
stock. Owing to the misfortunes that frequently occur to a new 
business, and also that some of our stockholders did not take the 
stock first allotted to them, we have become embarrassed to an extent 
that we are obliged to make this call on the stock for relief. We 
have had only thirty-three thousand dollars paid in money on stock 
and twelve thousand five hundred dollars in Chicago property. We 
enclose you a statement of assets and liabilities. We think, if the 
stockholders will pay up promptly, that we can make money, and 

that the stock will be good property. Our last winter’s 
83 business made money, and, as we have become better ac- 

quainted with the business, think the future will give us a 
profit. We must have money to carry on the business, and to stop 
would be to sacrifice our property. Hoping you will remit to me at 
Sedalia, Mo., the amount due on your stock, I remain 


Yours, very respectfully, 
J. R. BARRETT, 
President T. & A. Refrigerator Car Co. 
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The defendants next read in evidence the deposition of Lewis R. 
Snow, which is in words and figures as follows: 


Lewis E£. Snow’s Deposition. 


Lewis E. Snow, of lawful age, being produced, sworn, and exam- 
ined on the part of the defendants, deposeth and saith: 

My name is Lewis E. Snow. My age is 40. I reside in St. Louis, 
& am engaged in the business of insurance; am a partner in the 
firm of Delafield & Snow ; have been in the business nearly 15 years. 
We insured a slaughter-house for William Nichols, in Denison, Texas, 
in the year 1877 or 1878. ‘The insurance was for $5,000 in the ag- 
gregate. It was insured in two companies. One was the Lamar 
Insurance Company of New York and the other the Meriden Fire 
Insurance Company of Connecticut. The loss occurred Oct. 18th, 
1878. We paid $4,400.00 to William Nichols—that is, we paid 
$2,200 on each policy. The Meriden policy claim of $2,200 was 
paid Jan. 7th, 1879, and the Lamar claim for same amount was paid 
Jan. 14th, 1879. We knew no one else in the transaction except 
Mr. Nichols. 

And further deponent saith not. 


LEWIS E. SNOW. 


Subscribed & sworn to before me on the day, at the place 


84 and between the hours aforesaid. 
Witness my hand &€ official seal. 
[SEAL. | C. M. NAPTON, 


Notary Public. 


The defendants next read in evidence a deed of trust made by the 
Texas and Atlantic Refrigerator Car Company, on the 3lst day of 
May, 1875, to W. R. Johnson, trustee for the Commercial Bank of 
St. Louis and William Nichols, which is in words and figures as fol- 
lows: 


Deed of Trust by T. & A. Refrigerator Car Co.to W. R. Johnson, Trustee. 


Copy from Book C, pages 101, 102, & 103, of Grayson county mort- 
gage record. 


This indenture, made this thirty-first day of May, A. D. 1875, by 
and between the Texas and Atlantic Refrigerator Car Company, of 
the first part, and W. R. Johnson, of the second part, and the Com- 
mercial Bank of St. Louis and W. Nichols, of the third part, wit- 
nesseth : , 

Said party of the first part, in consideration of the debt and trust 
hereinafter mentioned and created and of the sum of one dollar to 
it paid by the said party of the second part, receipt of which is. hereby 
acknowledged, does by these presents grant, bargain, sell, and con- 
vey unto the said party of the second part and his heirs and assigns 
forever the following-described real estate, situated in the county of 
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Grayson and State of Texas, commencing at a point near the town 
of Denison two hundred and ten feet north of a stake set at a point 
on the north line of Johnson street fifty feet from the west line of 
Crockett street, thence east 178 feet (one hundred and seventy-eight) 
to a point forty-five feet west of the centre of the main track of the 

Missouri, Kansas and ‘Texas railway; thence northwardly two 
85 hundred and twenty-six feet (226), parallel with the refriger- 

ator slaughter-house building, to a point thirty feet west of 
the centre of main track ; thence west two hundred and fifty-eight 
feet (258) to a stake set; thence south three hundred and ten feet 
(310) to place of beginning, containing one and four-tenths acres (1.4), 
less the area included within the fifty feet belonging to the railway 
reservation. | 

Also all the right, title, and interest, by way of leasehold or other- 
wise, of the said party of the first part in and to the following-de- 
scribed real estate, situated near the town of Denison aforesaid, 
commencing at the corner on the north side of Johnson street, at 
tlle intersection of Lamar sireet on the east side of Lamar street, 
thence north four hundred and twenty feet along the east side of 
Lamar street prolonged, and thence east three hundred and fifty 
feet (350) toa stake; thence south two hundred and ten feet (210) toa 
stake ; thence east one hundred and seventy-three feet (173) to a point 
fifty feet from the centre of the main track of the Missouri, Kansas 
and Texas railroad ; thence southeriy parallel with the said railway 
track two hundred and twenty-eight feet (228) to a stake on the north 
side of Johnson street; thence west parallel and along said Johnson 
street four hundred and ninety-six feet (496) to the place of begin- 
ning, containing four und one-tenth acres (4.1), more or less, with 
all the right, privileges, and appurtenances to the said tract of real 
estate beloriging. 

In trust, however, for the following purposes: Whereas the said 
Texas and Atlantic Refrigerator Car Company did, on the 25th day 
of April, A. D. 1875, make or draw its certain bill of exchange, 
bearing the date last aforesaid, on one Joel Ellis for the sum of tive 
thousand dollars, and which said bill of exchange was accepted by 
said Joel Ellis in writing and endorsed by one J. R. Barrett and 

payable at the Bank of New York, N. B. A., New York city, 
86 three months after its date, which said bill of exchange is the 

property of the said Commercial Bank of Saint Louis, having 
been discounted by said bank; and whereas the said Texas and At- 
lantic Refrigerator Car Company has executed and delivered to said 
Commercial Bank of St. Louis its three several promissory notes of 
dates and amounts as follows, viz: One note bearing date sixth day 
of May, 1875, for the sum of $5,800 (five thousand eight handred), 
due three months after date; also one note bearing date the four- 
teenth day of May, 1875, for the sum of four thousand two hundred 
($4,200) dollars, due three months after date ; also one note bearing 
date the twentieth day of May, 1875, for the sum of five thousand 
(5,000) dollars, due and payable three months after date, all three of 
said notes being endorsed by Joel Ellis and J. R. Barrett: and 
whereas the said ‘Texas and Atlantic Refrigerator Car Company did, 
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on the twenty-second day of May, 1875, execute and deliver to one 
A. W. Nichols, of the city of St. Louis, its certain promissory note of 
the date last aforesaid, due one day after date, for the sum of two 
thousand five hundred dollars ($2,500), with ten per cent. interest 
from date, and endorsed by Joel Ellis and J. R. Barrett: Now, if the 
said Texas and Atlantic Refrigerator Car Company shall pay the 
sum of money specified in said bill of exchange and notes, with all 
the interest and damages that may be due thereon when said bill of 
exchange and notes shall be due and payable according to the tenor 
and effect thereof, then this deed shall be void and the property 
hereinbefore conveyed shall be released at the expense of said Texas 
and Atlantic Refrigerator Car Company; otherwise this deed 
shall remain in full force and the said W. R. Johnson may 
proceed to sell the property hereinbefore described, or so much 
thereof as may be necessary, to pay the amount specified in 

said bill of exchange and notes, with interest, and the 
87 costs of this trust at public vendue for cash at the Alamo 

Hotel, in the town of Denison aforesaid, first giving thirty 
days’ notice of the time, terms, and place of sale of the property to 
be sold by advertisement in some newspaper published in said town 
of Denison, and, upon the sale and payment of the purchase-money, 
shall execute and deliver a-deed of the property sold to the pur- 
chaser, and any statement of facts or recital by the said trustee in 
relation to the non-payment of the money secured to be paid, the 
advertisement, sale, receipt of the money, and the execution of the 
deed to the purchaser shall be received as prima facie evidence of 
such fact, and the said trustee shall, out of the proceeds of such sale, 
pay, first, the costs and expenses of this trust, and, next, whatever 
may be in arrear and unpaid on the bill of exchange and notes 
aforesaid ; and the said W. R. Jolinson, trustee as aforesaid, cove- 
nants to and with the said Texas and Atlantic Refrigerator Car 
Company and the said Commercial Bank of St. Louis and W. Nichols, 
severally, faithfully to perform and fulfill the trust herein created : 
Provided further, That, in case default being made in payment of 
said bill of exchange and notes, and the absence, sickness, or other 
inability of said trustee to act, or his refusal to act, the then sheriff 
of Grayson county, Texas, may, on the request of said parties of the 
second part, proceed to advertise and sell the property before de- 
scribed for the purposes and under the terms and limitations before 
set forth, and may execute to the purchaser a deed for said property, 
with the same recitals and effect as hereinbefore recited. 

In witness whereof the said parties to these presents have here- 
unto subscribed their hands and affixed their seals this thirty-first 
day of May, A. D. 1875. 

TEXAS AND ATLANTIC REFRIGERATOR 
CAR CO., 
88 By J. R. BARRETT, President. — 
\ 


VY. R. JOHNSTON. SEAL. 
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STATE OF Missouri, County of Pettis: 


Before me, tle undersigned, notary public in and for the county 
and State aforesaid, duly commissioned and qualified, personally 
appeared Jonathan R. Barrett, to me well known to be the individ- 
ual described in and who executed the above and foregoing convey- 
ance as president of the Texas and Atlantic Refrigerator Car Com- 
pany, as he acknowledged to me that he executed said deed as presi- 
dent of the Texas and Atlantic Refrigerator Car Company for the 
uses, purposes, and considerations therein stated, and that the same 
is his act and deed as said president. 

In testimony whereof I have hereunto set my hand and affixed 
my notarial seal this first day of June, A. D. 1875. 

JOHN A. LACEY, [seAt.] 
Notary Public. 


Filed. and recorded June 8th, 7875. 
G. A. DICKERMAN, Clerk. 


THE STATE or TEXAS, | os 
County of Grayson, | ° 


I, G. A. Dickerman, clerk of the county court and recorder of 
deeds, mortgages, &c., within and for said county, do hereby certify 
that the foregoing pages, from 1 to 9, both inclusive, contain a 
full, true, and complete copy of the instrument of writing therein 
described, and also of the certificate of acknowledgment annexed to 
said instrument, and that said instrument is recorded in Mortgage 
Book “C,” on pages 101, 102, & 103 of Grayson county records. 

In testimony whereof I have hereunto subscribed my name and 
impressed my seal of office, at Sherman, on this 9th day of Oet’r, 
A. D. 1883. 

[SEAL. | G. A. DICKERMAN, Clerk. 


89 STATE OF Texas, County of Grayson: 


I,S. D. Steedman, sole judge of the county court of said county, 
do hereby certify that G. A. Dickerman, whose genuine signature 
appears to the foregoing certificate, is and was at the date thereof an 
acting clerk — county court within and for said county, duly com- 
missioned and qualified and authorized by law to take acknowledg- 
ments, administer oaths, ete., and full faith and credit is due to all 
his official acts as such, and that his said certificate is in due form 
of law. 

Given under my hand and seal of office, at Sherman, this 9th day 
of October, A. D. 1883. 

[SEAL. | S. D. STEEDMAN, 
| County Judge, Grayson Co., Tex. 


The defendants next read in evidence a deed made by W. R. 
Johnson, as trustee under said deed of trust,on the 13th day of 
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November, 1875, to William Nichols, which is in words and figures 
as follows: 


Deed of Trust by W. R. Johnson, Trustee, to Wm. Nichols. 


THe Strate or Texas, Grayson County: 


Whereas on the 3lst day of May, 1875, the Texas and Atlantie 
Refrigerator Car Company executed and delivered to me a deed con- 
veying to me in trust to secure the payment of a bill of exchange 
and notes therein described the property hereinafter described ; and 
whereas by said deed I was empowered and authorized to sell said 
property upon the failure of said company to pay the same, and the 
said company having failed to pay the said bill of exchange and 

notes, but the same being due and unpaid, I, W. R. Johnson, 
90 trustee, advertised the said property for sale for thirty days in 

the Denison News, a newspaper published in Denison, speci- 
fying the terms, time, and place of sale, and deseribing the prop- 
erty, and on the 13th day of November, 1875, at the Alamo Hotel, 
in Denison, In pursuance s ag notice, between the hours of 8 
o'clock a. m. and 6 o'clock p. m., I offered said land for sale at pub- 
lic outery to the highest bid ler for cash, when William Nichols bid 
therefor the sum of two thousand dollars, and that being the high- 
est and best bid the same was knocked off to him: 

Now, therefore, in — by virtue of authority in me vested by said 
deed of trust and in consideration of the said sam of two thousand 
dollars to me in hand paid by said William Nichols, the receipt of 
which I hereby acknowledge, I, W. R. Johnson, trustee for the Texas 
and Atlantic Refrigerator Car Co., hereby convey to said William 
Nichols all of the right, title, and interest of the said Refrigerator 
Car Co. in and to the two following described tracts of land, to wit, 
in Grayson county, Texas, the Ist described as follows, to wit: Com- 
mencing at a point near the town of Denison (210) two hundred and 
ten feet north of a stake set on the north line of Johnson street (50) 
fifty feet from the west line of Crockett street, thence east (178) one 
hundred & seventy-eight feet to a point forty-five feet west of the 
center of the main track of the Missouri, Kansas and Texas rail- 
way; thence northwardly two hundred and twenty-six (226) feet 
parallel with the refrigerator slaughter-house building to a point 
(30) thirty feet west of the center of main track; thence west two 
hundred and fifty-eight feet to a stake set; thence south three hun- 
dred and ten (310) feet to the place of beginning, containing one 
& four-tenths acres, less the area included within the fifty feet 
belonging to the railroad reservation. ‘The second tract, situ- 

ated near the town of Denison, commencing at the corner 
v1 on the north side of Johnson street, at the intersection of 

Lamar street on the east of Lamar street, thence north four 
hundred and twenty (420) feet along the east side of Lamar street 
prolonged; thence east three hundred and fifty feet to a stake; thence 
south two hundred & ten (210) feet; thence east one hundred & 
seventy-three feet to a point fifty feet from the center of the main 
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track of the Missouri, Kansas and Texas railway; thence southerly 
parallel with said railw: ay track two hundred & twenty-eight feet to 
a stake on the north side of Johnson street; thence west pare allel to 
and along said Johnson street four hundred & ninety-six feet to the 
place of beginning, containing four ;\5 acres, more or less, and for de- 
scription reference is made to ‘said deed of trus ‘t; to have and to hold 
to said William Nichols, his heirs and assigns, forever , With all the 
rights and appurtenances to the same belonging. 
Witness my hand November 13th, 1875. 
W. R. JOHNSON, Trustee. 


THE STATE oF Texas, County of Grayson: 


Before me, J. M. Cook, a notary public in and for said. county of 
Grayson, personally came W. R. Johnson, by whom the foregoing 
deed, bearing date 13th Nov.. 1875, appears to have been executed, 
and acknowledged that he executed the same for the consideration 
and purposes therein stated; to all of which I certify by hereto 
setting my hand offivially, with the seal of my office, this the 13th 
day of November, A. D. 1875. 

[SEAL. ] J. M. COOK, 
Notary Public, Grayson County, Texas. 


Filed for record Noy. 13th, 1875: ere Yovember 15th, 1875. 
A. DICKERMAN, Clerk. 


THE STATE OF TEXAS, | .. 
County of Grayson, j On « 


92 I, G. A. Dickerman, clerk of the county court and recorder 
of deeds, mortgages, &c., within and for said county, do hereby 
certify that the foregoing pages, from 1 to 4, both inclusive, contain 
a true, full, and complete copy of the instrument of writing therein 
described, and also of the certificate of acknowledgment annexed to 
said instrument, and that said instrument is recorded in vol. No. 32, 
on page 129, of Grayson county records. 
[n testimony whereof I have hereunto subscribed by name and 
affixed my seal of office, at Sherman, on this 9th day of October, 


A. D. 1883. 
[ SEAL. | G. A. DICKERMAN, Clerk. 


STaTE CF Texas, County of Grayson: 


I, 8. D. Steedman, sole judge of the county court of said county, 
do hereby certify thai G. A. Dickerman, whose genuine signature 
appears to the foregoing certificate, is and was at the date thereof an 
acting clerk — county court within and for said county, duly com- 
missioned and qualified and authorized by law to take acknowlec lg- 
ments, administer oaths, etc., and full faith and credit is due to all 
his official acts as such, and that his said certificate is in due form 
of law. 


»_- 
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Given under my hand and seal of office, at Sherman, this 9th day 
of October, A. D. 1888. 
[SEAL. | S. D. STEEDMAN, 
County Judge, Grayson County, Tex. 


The defendants next read in evidence a deed of trust made by the 
Texas and — Refrigerator Car Company, on the Ist day of Septetm- 
ber, 1875, to W. R. Johnson, as trustee for the Commercial Bank of 
St. Louis and William Nichols, which is in words and figures as 
follows: 7 


93 Deed of Trust of Ti Las & Allantic Refrigerator Car Uo. to W. R. 
Johnson, Trustee, Dated September 1, 1875. 


This indenture, made the first day of September, A. D. 1875, by 
and between the Texas and Atlantic Refrigerator Car Company, of the 
first part, and W. R. Johnson, of the second part, and the Commer- 
cial Bank of Saint Louis and W. Nichols, parties of the third part, 
witnesseth : 

That the said party of the first part, in consideration of the debt 
and trust hereinafter mentioned and created and of the sum of one 
dollar to it paid by the said party of the second part, the receipt 
whereof is hereby acknowledged, does by these presents grant, bar- 
gain, sell, and convey unto the said party of the second part and to 
his heirs and assigns forever the following-described personal prop- 
erty, to wit, one steam-engine and boiler and one cooling apparatus 
and fixtures, two iron tallow tanks, one large iron tallow vault, to- 
gether with all the tools and fixtures now in and belonging to the 
slaughter-house and yard, in the town of Denison, Texas, all of said 
personal property being on the real estate described in a deed of 
trust executed on the 3lst day of May, 1575, by the Texas and At- 
lantic Refrigerator Car Company to Commercial Bank of St. Louis, 
Missouri, and William Nichols, recorded June 7th, 1875, in Grayson 
county, in Mortgage Record Book C, pages 101 & 104; also all the 
right, title, and interest of the Texas and Atlantic Refrigerator Car 
Company in and to fifty (50) cars marked “ ‘Texas and Atlantic Re- 
frigerator Car Company,’ and numbered from 6001 to 6050, inelu- 
sive, now running on the Missouri, Kansas and Texas railroad, 
Chicago, Burlington and Quincy railroad, Missouri Pacific rail- 
road, and the Chicago and Northwestern railroad,in trust, however, 
for the following purposes: Whereas the said Texas and Atlantic 
Refrigerator Car Company did, on the 25th day of April, 1875, make 

or draw acertain bill of exchange, bearing the date last afore- 

o4 said, on one Joel Ellis for the sum of five thousand (5,000) 

dollars, and which said bill of exchange was accepted by said 

oel Ellis in writing and endorsed by one J. R. Barrett and payable 

at the Bank of New York, N. B. A., New York city, three months 

after its date, which said bill of exchange is the property of the said 

Commereial Bank of St. Louis, having been discounted by said bank; 

and whereas the said Texas and Atlantic Refrigerator Car Company 

has executed and delivered to said Commercial Bank of St. Louis its 
Y—465 
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three several promissory notes, of dates and amounts as follows, viz.» 
one note bearing date the sixth day of May, 1875, for the sum of five 
thousand eight ‘hundred ($5,500) dollars, due three monts after date ; 
also one note bearing date the hustoanth day of May, 1875, for the 
sum of four thousand two hundred ($4,200) dollars, due three months 
after date; also one note bearing date the twentieth day of May, 
1875, for the — of five thousand (5,000) dollars, due and pays able 
in-three month after date, all three of said notes being endorsed by 
Joel Ellis and J. R. Barrett; and whereas the said Texas and At- 
lantic Refrigerator Car Company did, on the twenty-second day of 
May, 1875, execute and deliver to said W. Nichols, of the city of 
St. Louis, its certain promissory note of the date last aforesaid, due 
one day after d: ate, for the sum of two thousand five hundred ($2,500) 
dollars, with ten per cent. interest from date, and endorsed by Joel 
— and J. R. Barrett: Now, if the Texas & Atlantic Refrigerator 
Car Company shall pay the sums of money specified in said “bill of 
exchange and notes, with all the interest and damages that may 
be due thereon when said bill of exchange and notes shall be due 
and payable according to the tenor and effect thereof, then this 
deed shall be void and the property hereinbefore conveyed shall 
be released at the expense of the said Texas and At- 
9d lantic Refrigerator Car Company ; otherwise this deed shall 
remain in full force; and the said W. R. Johnson may proceed 
to sell the -property hereinbefore described, or so much thereof as 
may be necessary to pay the amount specified in said bill of ex- 
change and notes, with interest and costs of this trust, at public ven- 
due, for cash, at the Alamo Hotel, in the town of Denison aforesaid, 
first giving ten days’ notice of the time, terms, and place of sale and 
of the property to be sold by advertisement in some newspaper pub- 
lished in said town of Denison, and upon the sale and payment of 
the purchase-money shall execute and delivera deed to the property 
sold to the purchaser, and any statement of facts or recitals by the 
said trustee in relation to the non-payment of tie money secured to be 
paid, the advertisement, sale, and receipt of the money, and the ex- 
ecution of the deed to the purchaser shall be received as prima facie 
evidence of such facts, and the said trustee shall out of the proceeds 
of such sale pay, first, the costs and expenses of this trust, and next 
whatever may be in arrear and unpaid on the bill of exchange and 
notes aforesaid; and the said W. R. Johnson, trustee, as aforesaid, 
covenants to and with the said Texas and Atlantic Refrigerator Car 
Company and the said Commercial Bank of St. Louis and W. Nich- 
ols, severally, faithfully to perform and fulfill the trust herein cre- 
ated : Provided, further, That in case default be made in the pay- 
ment of suid bill of exchange und notes and the absence, sickness, 
or other inability of said trustee to act or his refusal to act, the then 
sheriff of Grayson county, Texas, may, on the request of the said 
parties of the second part, proceed to advertise and sell the property 
before described for the purpose and under the terms and limita- 
tions before set forth, and may execute to the purchaser a deed for 
said property, with the same recitals and effect as hereinbefore re- 
cited 
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96 In witness whereof we, the said parties to these presents, 
have hereunto subscribed their hands and affixed their seals 
this Ist day of September, A. D. 1875. 
TEXAS AND ATLANTIC REFRIGERATOR 
CAR CO., 
By J. R. BARRETT, President. SEAL. 
W. R. JOHNSON. — 


STATE OF MIssoURI, | 


County of Pettis, | way 


Before the undersigned, notary public in and for the county and 
State aforesaid, duly commissioned and qualified, personally ap- 
peared Jonathan R. Barrett, to me well known to be the individual 
described inand who executed the above and foregoing conveyance as 
presidentof the Texas and Atlantic Refrigerator Car Company, and he 
acknowledged to me that he executed said deed as president of the 
Texas and Atlantie Refrigerator Car Company for the uses, purposes, 
and considerations therein stated, and that the same was his act and 
deed as said president; and I further certify that I was commis- 
sioned N. P. M’ch Ist, 1875, and that my commission expires M’ch 
Ist, 1879. 

In testimony whereof I have hereunto set my hand and affixed 
my notarial seal this lst day of September, 1875. 


[seat.] W. L. FELIX, W. P. 


Srate OF Missourt, | ... 
County of Pettis, j oe 


Before the undersigned, notary public in and for the county and 
State aforesaid, duly commissioned and qualified, personally ap- 
peared W. R. Johnson, to me well known to be the individual de- 
scribed in and who executed the above and foregoing conveyance as 
trustee, and he acknowledged to me that he executed said deed for 
the uses, purposes, and considerations therein stated, and that 
the same is his act and deed; and I further certify that I was 

commissioned as notary public on the Ist day of M’ch, 1879, 
97 and that my com. expires on the Ist day of M’ch, 1879. 
In testimony whereof I have hereunto set my hand and 
aflixed my notarial seal this lst day of September, 1875. 
[ SEAL. | W. L. FELIX, 
Notary Pub. 


Filed for record Sept. 7th, 1875; recorded Sept. 11, 1875. 
G. A. DICKERMAN, Clerk. 
STATE OF TEXAS, 
’ fe ¥ 8 Py 
County of Grayson, 

I, G. A. Dickerman, clerk of the county court and recorder of 
deeds, mortgages, &c., within and for said county, do hereby certify 
that the within and foregoing pages, from 1 to 9, both inclusive, 
contain a true, full, and complete copy of the instrument of writing 
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therein described and also the certificate of acknowledgment an- 
nexed thereto, and that said instrument is recorded in Mortgage 
Book “ C,” 6n pages 248, 249, & 250, of Grayson county records. 

In testimony whereof I have hereunto subscribed my name and 
impressed my seal of office, at office, in Sherman, on this 9th day of 
October, A. D. 1888. 

[SEAL. | G. A. DICKERMAN, Clerk. 


STATE OF TEXAS, County of Grayson: 


I, S. D. Steedman, sole judge of the county court of said county, 
do hereby certify that G. A. Dickerman, whose genuine signature 
appears to the foregoing certificate, is, and was at the date thereof, 
an acting clerk of county court within and for said county, duly 
commissioned and qualified and authorized by law to take ac- 
knowledgments, administer oaths, ete., and full faith and eredit 1s 
due to all his official acts as such; and that his said certificate is in 
due form of law. 

Given under my hand and seal of office, at Sherman, this 9th day 
of October, A. D. 1883. 

[SEAL. | S. D. STEEDMAN, 
County Judge Grayson County, Tex. 


98 The defendants next read in evidence a deed made by W. 

R. Johnson, as trustee under said deed of trust, on the 18th 
day of November, 1875, to William Nichols, which is in words and 
figures as follows: 


Deed of W. R. Johnson, Trustee, to William Nichols, Dated November 13th, 
1875. 


STaTeE oF Texas, Grayson County: 


Whereas on the first day of September, 1875, the Texas and At- 
lantic Refrigerator Car Company conveyed to me in trust the prop- 
erty hereinafter conveyed and described to secure the payment of 
certain notes and a billof exchange therein described ; and whereas 
— the said deed of trust | was empowered in case said notes and 
bill of exchange should not be paid by said Texas and Atlantie 
Refrigerator Car Company to sell said property for so much as 
should be necessary to pay the same, and the said Texas & Atlan- 
tic Refrigerator Car Co. have failed to pay said bill of exchange 
and notes, I, W. R. Johnson, proceeded to advertise said property 
for — days in the Denison News, a newspaper published in Deni- 
son, specifying the time, terms, and place of sale and the property 
to be sold; and in pursuance of said advertisement, by virtue of 
authority vested in me by said deed of trust, at the Alamo Hotel, in 
Denison, on the 13th day of November, between the hours of 8 
o’clock — and 6 o’clock p. m., did offer the property hereinafter 
described for sale, at public outcry, to the highest bidder, for cash, 
when Wm. Nichols bid therefor the sum of one thousand dollars, 
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and, that being the highest and best bid, it was knocked off to 
him : 
Now, therefore, in consideration of the suia of one thousand dollars, 

to me paid by Wm. Nichols, the receipt of which is hereby acknowl- 

edged, I, W. R. Johnson, liereby convey tosaid Wm. Nicholsall 
99 the right, title, and claim which the said Texas and Atlantic 

Refrigerator Car Co. had on the first day of September, 1875, 
in and to the following-described property, to wit, one steam-engine 
and boiler, one cooling apparatus and fixtures, two iron tallow tanks, 
one large iron tallow vat, together with all the tools and fixturesin and 
belonging to the yards of the sl: iughter-house, in the town of Deni- 
son, on the 1 Ist day of September, 1575, and at the time and place 
aforesaid, by virtue of the deed of trust aforesaid, and in pursuance 
of the notice published as aforesaid, | offered for sale to the highest 
bidder for cash at public outery the property described as follows—the 
cars of said company marked as follows: “Texas & Atlantie Re- 
frigerator Car Co.,” numbered from 6001 to 6050, inclusive, when 
Wm. Nichols bid therefor the sum of five hundred dollars, which 
being the highest and best bid the same was knocked off to him; 
and : the said W. R. Johnson, trustee as aforesaid, by virtue of au- 
thority in me vested by said deed of trust, and in consideration of 
the said sum of five hundred dollars to me in hand paid by the said 
Nichols, receipt of which I hereby acknowledge, hereby convey to 
said Nichols, his heirs and assigns, all the right, title, and interest 
that the Texas and Atlantic Refrigerator Car Co. had in and tosaid 
ears on the Ist day of September, 1875, said cars being described as 
follows, marked “ Texas & Atlantic Refrigerator Car Co.,” and No 
from 6001 to 6050, inclusive, being fifty in number; to have and to 
hold said cars to Nichols forever. 

Witness my hand this 13th day of November, 1875. 
W. R. JOHNSON, Trustee. 


THe State or Texas, County of Grayson : 


Before me, J. M. Cook, a notary public in and for the said county 

of Grayson, personally came W. lk. Johnson, by whom the 

100 ~=— foregoing deed, bearing date 15th Nov.,1875, appears to have 

been executed, and acknowledged that he executed the same 

for the consideration and purposes therein stated ; to all of which I 

certify by hereto setting my hand officially with the seal of my 
office this the 18th day of Nov., A. D. 1875. 

J. M. COOK, 
Notary Public, Grayson County, Texas. 


Filed for record Noy. 13th, 1875; recorded Noy. 15, 1875. 
A. DICKERMAN, Clerk. 
THe State or Texas, | - 
County of Grayson, | 


I, G. A. Dickerman, clerk of the county court and recorder of 
deeds, mortgages, &c., within and for said county, do hereby certify 


* 
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that the within and foregoing pages, from 1 to 5, both inclusive, con- 
tain a true, full, and complete copy of the instrument of writing 
therein described, and also of the certificate of acknowledgment an- 
nexed thereto, and that said instrument is recorded in vol No. 30, 
on page 581, Grayson county records. 

In testimony whereof I have hereunto subscribed my name and 
impressed my seal of office, in Sherman, on this 9th day of October, 


A. D. 1883. 
[SEAI. ] G. A. DICKERMAN, Clerk. 


STATE OF Texas, County of Grayson : 


I, S. D. Steedman, sole judge of the county court of said county, 
do hereby certify that G. A. Dickerman, whose genuine signature 
appears to the foregoing certificate, is and was at the date thereof an 
acting clerk — county court within and forsaid county,duly commis- 
sioned and qualified and authorized by law to. take acknowiedg- 
ments, administer oaths, ete., and full faith and credit is due all his 
official acts as such, and that his said certificate is in due form of 


law. 
101 Given under my hand and seal of office, at Sherman, this 
9th day of October, A. D. 1883. 
[SEAL. | S. D. STEEDMAN, 


County Judge, Grayson County, Tex. 


The defendants text read in evidence a letter written by J. R. 
Barrett, as president of the Texas and Atlantic Refrigerator Car 
Company, dated Sedalia, Mo., May 13th, 1875, to the defendant 
Stevens, which is in words and figures as follows: 

The letter here referred to is copied on page 82 of this transcript 
and is the same letter also referred to in the deposition of the wit- 
ness, J. R. Barrett, on page 69 of this transcript. 


Henry D. Mririck, being duly sworn, testified as follows: 


Iam one of the defendants in this suit. I took ten shares of 
stock in the Texas and Atlantic Refrigerator Car Company. I was 
allowed to do — by J. R. Barrett as a special favor. Barrett, the 
defendant Stevens, and myself all lived in Sedalia at the time the 
T. & A. Ref. Car Co. was organized. Stevens was the gen’l manager 
of the Missouri, Kansas and Texas Railroad C ompany. The gen- 
eral offices of that company were in Sedalia, Mo. I was in the em- 
ploy of that company. The M., K. & T. railroad extended from 
Denison, Texas, to Hannibal, Mo. When the T. & A. Ref. Car 
Company was organized the defend: ant Stevens proposed it should 
be done on the following scheme: The company was to slaughter 
beeves at Denison, Texas, and transport the meat fresh in refrigerator 
cars from Denison, Tex es to New York city, for sale there, over the 
M., K.&@ T. railway, the Wabash railway, the Lake Shore, & the 
Erie railway, each of said railroads to furnish a certain number of 
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box cars, which were to be changed into refrigerator cars. 

102 The change could be made at small expense to the Ref. Car 
Company. This would require only a small capital to com- 
mence business. J. R. Barrett, the president, agreed to the scheme 
and promised to carry it out. He went to New York in September 
following (September, 1873) to make arrangements to carry out this 
scheme, but when he got there and presented his scheme to different 
persons they said he ought to have his own refrigerator cars, and he 
got puffed up and went up to Springfield, Mass., and made arrange- 
ments with the Wasson Manufacturing Company to build one hun- 
dred refrigerator cars instead of getting the railroad company to 
furnish the box cars and having’ them changed to refrigerator cars. 
This put the Refrigerator Car Company in debt $100,000. When 
Barrett returned to Sedalia and informed Stevens of what he had 
done Stevens at once told him he would not take 50 shares in the 
T. & A. Ref. Car Co. with any such arrangement, but said he was 
willing to take 20 shares to encourage the enterprise. Barrett then 
agreed that Stevens’ subscription should be reduced from 50 to 20 
shares, and a call of 50% on the stock was made and Stevens’ call 
was upon 20 shares, which he paid, and was regarded and _ treated 
asa holder of only 20 shares of stock in the T. & A. Ref. Car Co. 
Barrett talked with Stevens about the affairs of the company fre- 
quently. There were very few meetings of the board of directors. 
Barrett acted as president, secretary, treasurer, and everything else; 
in fact he was the company. He called a stockholders’ meeting on 
the 10th of November, 1875, to ratify his acts as president. He held 
a large number of shares of stock, and friends of his held proxies of 
most of the other stockholders at the meeting. I was present at 
this meeting as a stockholder myself. Stevens was not there. Bar- 
rett got Phillips and Vest, as his attorneys, to prepare ‘a 

103 series of resolutions ratifying everything that he had done. 
| He presented these resolutions to the stockholders’ meeting. 
I opposed and voted against them in the meeting, but he and his 
friends carried the resolutions by a large majority. Those who 
held these proxies were all under his control and influence. I made 
a motion at the stockholders’ meeting to have a committee of stock- 
holders appointed to investigate the books and accounts of the T. — 
A. Ref. Car Co. and report at an adjourned meeting on the 11th 
of December. The committee was appointed, but I was not put on 
it, and the meeting never was held and the committee never re- 
ported. If Barrett had managed the business of the Co. properly it 
would have made money, and it would not have got in debt. Bar- 
rett charged a very high salary, $5,000 a year, for managing the 
business of the company. It was too much for a man of his busi- 
ness capacity. It was much higher than the small corporations 
were then paying for managing their business. In addition to his 
salary he charged forall his traveling exnenses when away on the 
business of the company, and he traveled a great deal, and his 
traveling expenses—his charges against the company for his trav- 
eling expenses—were very large. I have applied to him to let me 
see the books of the company, but he says they are lost and can- 
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not be produced, and I have never been able to see the books. I 
was present in Sedalia and heard Stevens frequently talk to Barrett 
about the business of the company. I was present when Barrett re- 
turned from New York and informed Stevens that he had con- 
tracted with the Wasson Manufacturing Company to build 100 new 
refrigerator cars for the T. & A. Ref. Car Co., and Stevens disapproved 
of that contract and Barrett’s action in making it. Stevens said it 

was contrary to the scheme on which he had subscribed fifty 
104 shares to the capital stock of the T. & A. Ref. Car Co., and 

he would not take fifty shares in it since the scheme upon 
which the company had been gotten up had been changed. He 
said he would only take twenty shares in it. Barrett then said 
the Co. would not hold Stevens for fifty shares, but only for twenty 
shares. 


Cross-examination : 


Stevens was a director in the company. He did not attend the 
directors’ meetings, but I heard Barrett frequently talk to him and 
tell him about the business of the company. | 

©. You stated that Barrett had changed the scheme of the cor- 
poration; you mean by that that he bought a lot of cars? 

—, Yes, sir. 

Q. Didn’t you know when he made that statement that it was 
originally contemplated that the Co. would or might purchase cars ? 

Ans. I don’t know. 

Q. You knew what was in the articles of incorporation, didn’t 
you? 

Ans. I suppose so. 

Q. I will read them to you and ask you to then state to the jury 
if it was because of the purchase of cars that Mr. Stevens refused to 
take more than tweuty shares. 

The witness then answered: Yes, sir; that wasthe reason; T have 
only paid $500 on my stock and Stevens has only paid $1,000 on 
his. ‘The books and papers of the company were present at the 
stockholders’ meeting, and the matters complained of in my exam- 
ination-in-chief were discussed at that meeting. 


The plaintiff then read the articles of association and certificate 
endorsed thereon, which are in words and figures as follows: 


Articles of Association of the T. & A. Ref. Car Co. 


STATE OF MISSOURI, 88: 


I, Michael K. McGrath, secretary of state of the State of Mis- 

souri, hereby certify that the annexed pages contain a full, 

105 =i true, and complete copy of the articles of association of the 

Texas and Atlantic Refrigerator Car Company, filed Septem- 

ber 29, 1874, as the same appears on file, as the law directs, in this 
office. 


Ma EO Re 
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In testimony whereof I have hereunto set my hand and affixed 
the great seal of the State of Missouri. 
Done at office, in the city of Jefferson, this twenty-fourth day of 
September, A. D. eighteen hundred and eighty-five. 
[ SEAL. | MICH’L K. McGRATH, 
Secretary of State. 


This is to certify that we, the undersigned, have associated our- 
selves together for the purpose of being incorporated under the gen- 
eral statute laws of the State of Missouri, and doing business as such 
incorporated company us herein specitied. 

Said corporation or association shall be known or designated by 
the corporate name of the Texas and Atlantic Refrigerator Car 
Company. 

The object of said company and association shall be to transport 
and convey any and all sorts of freight, goods, wares, and merchan- 
dise, meats, fruits, vegetables, stock, &c., &c., from any one point in 
the United States to another with or without refrigerator cars, and 
over any railroads, canals, rivers, or lakes, or by means of any con- 
veyance most convenient, safest, and cheapest ; also for the purpose 
of slaughtering beeves and utilizing the parts in such manner as 
they deem profitable, and for any other purpose intended for mutual 
profit or benefit not otherwise specially provided for in these arti- 
cles of association and not inconsistent with the constitution and 
laws of this State. 

The amount of the capital stock of said company shall be 
106 one hundred thousand dollars, consisting of one thousand 
shares of one hundred dollars each. 

The business of said company shall be conducted by five or more 
directors, and R. S. Stevens, J. R. Barrett, W. P. Robison, F. A. 
Hyatt, and T. L. Rankin shall be sach directors and shall manage 
the affairs of said company for one year from the date of the filing 
of these articles in the recorder’s office, and until their successors 
are elected and qualified. 

The headquarters and general business office of this company 
shall be at Sedalia,in the county of Pettis and State of Missouri, and 
its said business carried on wherever necessary and desirable. 

In testimony whereof we have hereunto set our hands and seals 
this twenty-third day of July, 1875. 

T. L. RANKIN. — [SEAL. 
J. R. BARRETT. [sgat. 
FP. A.-HYATYI. SEAL. 
W. P. ROBISON. § [sEAL. 
R. 8S. STEVENS. ‘ae 
SraTE OF MIssourt, | .. . 
County of Pettis, | 


3efore the undersigned, a notary public within & for the State 
and county aforesaid, personally came J. R. Barrett, F. A. Hyatt, 
W. P. Robison, and R. 8S. Stevens, parties whose names are sub- 
scribed to the foregoing instrument of writing and who are to me 


10—465 


74 ROBERT S. STEVENS VS. WILLIAM NICHOLS. 


personally known, and acknowledged that they and each of them 
had signed the same freely & voluntarily for the uses & purposes as 
therein expressed. 
In testimony whereof I have hereunto set my hand & official seal, 
at office, in Sedalia, this 23d day of July, A. D. 1878. 
[SEAL.| ~ : L. B. JACKSON, 
Notary Public. 


STATE OF TEXAS, Pe 
County of Grayson, . 


Before me, a notary public in and for the county of Grayson, State 

of ‘Texas, on this day personally appeared T. L. Rankin, to me well 

known to be the same person named in and whi signed the 

107 above and foregoing instrument of writing as a party thereto, 

and acknowledged that he signed and delivered such instru- 

ment of writing for the considerations & purposes therein expressed 
of his own free will and accord. 

In testimony whereof I hereto set my hand & official seal this 
26th day of July, A. D. 1873. 
[SEAL. | JNO. G. McELVANEY, 
Notary Public, Grayson County, Texas. 

STATE OF MIssourt, } 


County of Pettis, f°” 

[, J. D. Crawford, recorder of deeds within and for the county of 
Pettis and State aforesaid, do hereby certify that the above and fore- 
going instrument of writing was filed for record in my office on the 
12th day of August, A. D. 1873, at 9 o’clock 15 m.a. m., and has 
been duly recorded in Miscellaneous Record A, on pages 109, 110, 
& 111. 

Witness my hand and official seal, at office, in Sedalia, Pettis 
county, Missouri, the day and year aforesaid. 

J. D. CRAWFORD, Recorder, 
Per CHARLES ROLL, D. R. 


Filed and certificate of corporate existence issued Sept. 29, 1874. 
EUGENE F. WEIGEL, 
Sec’y of State. 


Plaintiff’s Evidence in Rebuttal. 
Testimony of J. R. Barrett. 
J. R. BARRETT, being duly sworn, testified as follows: 
The defendant Stevens was a director in the T. & A. Refrigerator 
Cur Company from its organization until the 10th day of November, 
1875, when an election took place and some one was elected in his 


place. He was in New York when I made the contract with the 
Wasson Manufacturing Company to build the refrigerator cars for 
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the T. & A. Ref. Car. Co. and knew about it. I conferred with him 
about that matter, and then went to Mass. and made the con- 
108 tract. He knew as much about the business of the company 
as I did. I never did anything of importance without his 
consent. It was some considerable time after this that he said he 
would only take twenty shares in the Co. after that, and I only made 
a call of 50% on him on twenty shares. I did not want to have any 
trouble with him about his subscription to the stock of the company. 
He was the gen. manager of the M., Kk. & T. R’y at that time, and 
could have made it so that the T. & A. Ref. Car. Co. could not have 
done business or have made any money. I did not release him 
from his subscription for fifty shares. He said he would only pay 
for twenty shares $2,000, and he paid 50 % on twenty shares. I 
never released Stevens from his subscription, in writing or verbally, 
and never agreed to. I simply got all the money I could from him 
and left it for him and the company to settle as to the balance. 
This was all the evidence introduced. 
The defendants then requested the court to instruct the jury as 
follows, each of said instructions being separately presented and 
separate request made thereon. 


Instructions Asked for by the Defendants. 


1. The court instructs the jury that, on the pleading and evidence 
in this suit, the plaintiff is not entitled to recover, and they will find 
for the defendants. 

2. If the jury believe from the evidence that the plaintiff insti- 
tuted and prosecuted the suit on the notes described in the petition, 
in the circuit court of Pettis county, Missouri, and obtained judg- 
ment therein for the use and benefit of J. R. Barrett, then the plain- 
tiff is not entitled to recover against the defendants or either of 
them, and they will find for the defendants. 


3. If the jury believe from the evidence that the plaintiff 

109 has a valid judgment against the Texas & Atlantic Refriger- 

ator Car Co., then he cannot maintain this suit against the 

defendants, as two of the stockholders in said company alone, and 
they will find for the defendants. 


4. If the jury believe from the evidence that J. R. Barrett was 
president of the Texas & Atlantic Refrigerator Car Co. at the time 
of making the notes described in plaintiff’s petition; that he made 
them in the name of said company to himself and he and Joel 
Ellis endorsed them in blank,and said Barrett had them discounted 
at the Commercial Bank of St. Louis; that said Barrett afterwards 
paid off said notes to said bank; that he and the plaintiff agreed 
at the time that the plaintiff should give his note for $10,000 to said 
Barrett, and plaintiff should sue the Texas & Atlantic Refrigerator 
Car Co. on the notes paid off by said Barrett to said bank for the 
use and benefit of said Barrett; that said Barrett was at said time. 
the president of said Texas & Atlantic Refrigerator Car Co. and so 
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continued as such president until the institution of this suit; that 
in pursuance of said agreement the plaintiff did institute suit on 
said notes on the 11th day of December, 1875, in the circuit court 
of Pettis county, Missouri, against the Texas & Atlantic Refrigerator 
Car Co. and the summons in said case was served on J. R. Barrett, 
as president of the Texas & Atlantic Refrigerator Car Co., and there 
was no appearance by said Texas & Atlantic Refrigerator Car Co. to 
said suit, but judgment was rendered against it by default for the 
amount of principal and interest of said notes, then said circuit 
court of Pettis county, Missouri, had no jurisdiction over the Texas 
& Atlantic Refrigerator Car Co., and said judgment by default was 
and is null and void, and they must find for the defendants. 


110 5. J. R. Barrett, as pavee and endorser of the notes dis- 

counted at the Commercial Bank of St. Louis was bound to 
pay said notes if protested for non-payment, and when he paid said 
notes to said bank they thereby became satisfied, and the plaintiff, 
not being either payee or endorser on said notes, had no right to 
sue on said notes in the circuit court of Pettis county, Missouri, and 
not being the owner of said notes at the time that he brought said 
suit, he had no right to take judgment thereon, and he has no right 
to maintain this suit, and they will find for the defendants. 


6. The Texas and Atlantic Refrigerator Car Co. was not organized 
as a legal corporation until the articles of association were filed in 
the office of the secretary of state, to wit, on the 29th day of Sep- 
tem ber, 1874. 

If the jury believe from the evidence that after the defendant 
Stevens had signed the original subscription paper for fifty shares 
of stock in the Texas & Atlantic Refrigerator Car Co. the scheme of 
said company was changed without his consent; that after such 
change he notified the company, through its president, J. R. Barrett, 
that he would only take twenty shares of stock therein; that after 
said notice the company made a call of 50% on said twenty shares 
of stock on said Stevens and he paid said call; that after said com- 
pany treated and acquiesced in said payment as a full payment of 
50% on the stock taken by the defendant Stevens in said Company, 
then said company became estopped from claiming on said original 
subscription and said Stevens is only liable for 50% on twenty shares 
of said capital stock, and they will so find, provided they find for 
plaintiff. | 


7. If the jury believe from the evidence that the plaintiff is prose- 
cuting this suit for the use and benefit of J. R. Barrett, the 
111 __—ipresidentof the Texas & Atlantic Refrigerator Car Co.; that 
said Barrett, as president of said company, acquiesced in the 
defendant Stevens reducing his original subscription from fifty to 
twenty shares of stock in said company, then said Barrett cannot 
hold defendant Stevens for more than the unpaid balance on said 
twenty shares, and they will so find, provided they find a verdict 
for plaintiff. 
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The court refused to give said instructions and each of them. To 
this refusal of the court to give said imstructions and each of them 
the defendants and each of them then and there duly excepted. 

The court then, on its own motion, instructed and charged the 
jury as follows: 


Charge to Jury. 


April Term, 1885. 


NICHOLS \ 
vs. No. 1727. 
REFRIGERATOR Comp’y. } 


Nichols, the plaintiff, sues the defendants, Stevens & Mirick, on 
account of stock subscriptions made by them to the refrigerator 
company. The plaintiff Nichols claims to be creditor of the com- 
pany and, having failed to collect his debt because the company had 
no property, he sues the defendant stockholders on their unpaid 
subscriptions. It is claimed by plaintiff Nichols that he has a right 
to maintain this suit, which is denied by the defendants. 

The law in Missouri is that the party in interest—that is, the 
person to whom the proceeds of the judgment, if any, is reeovered 
will go—must bring the suit. 

The purpose of this provision is that any unsettled matter which 

may exist between the parties suing and the party sued may 
112 _ be settled in one suit. 

The case before us illustrates the propriety of such a pro- 
vision of law. If, for instance, Barrett is the real party in interest 
and had brought suit in his own name these defendants would be 
entitled to show that Barrett had paid himself out of the property 
of the company or had created a liability of the company by mak- 
ing extravagant charges for salary and traveling expenses—indeed, 
inquire into the whole of the transactions of the corporation, of 
which Barrett was chief officer and manager. Defendants cannot 
now do this because Nichols says | am a creditor and have nothing 
to do with what the corporation or its officers may have done. It 
is, therefore, necessary for you to determine whether Nichols or Bar- 
rett is the proper person to bring this suit. If you shall come to 
the conclusion from the testimony in the case that the notes upon 
which Nichols sued the refrigerator company in the Pettis circuit 
court had in fact been paid by Barrett to Nichols before the suit 
brought by him in the Pettis circuit court, or have been paid by 
Barrett to Nichols since that time and before he, Nichols, brought 
the present suit against the defendants, Stevens and Mirick, your 
verdict should be for the defendants. But, if you shall find from the 
testimony that Barrett only secured the payment of the notes to 
Nichols, and that he did not in fact pay them, in that case Nichols 
had the right to sue these defendants and recover judgment against 
them. As I cannot anticipate what conclusion you may arrive at on 
this branch of the case,I proceed to instruct you upon the defense set 
up by the defendant Stevens. It is shown by the testimony that 
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Stevens originally subscribed 5,000 dollars — stock, but it is claimed 
by him that this subscription was reduced to 2,000 dollars, on which 

he paid 1,000 dollars, leaving an unpaid balance on his sub- 
113 _ seription of 1,006 dollars, instead of 4,000 doll’s, as claimed by 

plaintiff Nichols. Stevens, after he had: subscribed 5,000 
doll’s could not of his own accord reduce that subscription to 2,000 
dollars. This would undoubtedly be the law ifan unsecured creditor 
was suing the defendant Stevens for his claim ; butinthis case Nichols 
at most is a secured creditor and can lose nothing in any event. 
The 1,000 dollars sought to be recovered under one view, as well as 
the 4,000 claimed under another view, will, under the testimony, go 
to Mr. Barrett. Now, if you shall find from the evidence that Mr. 
Barrett had power to release Mr. Stevens, and the board of directors 
consented to this release of Stevens from the 5,000 dollars subscrip- 
tion and claimed the 2,000 subscription only, such a release may jus- 
tify you in finding a verdict for the unpaid balance on the 2,000 
dollars subscription. 

In order to determine as to whether you will hold Stevens for the 
larger or smaller subscription you may well look at the manner in 
which Mr. Barrett dealt with this corporation, what power he had, 
as well as well as what power he assumed, for this suit is for the benefit 
of Nichols. The change of “scheme ” testified to cannot have the 
effect of releasing any of the parties from their liabilities on their 
subscription. It is claimed by defendants that they have certain 
equities against Barrett which by Nichols suing for Barrett they are 
prevented from setting up. In order to enable you to properly 
weigh this argument, you will recall to mind that the defendants 
had Barrett’s deposition taken and he came upon the witness stand 
here. Under the opportunity thus given toshow such equities, even 
to the extent of examining into the correctness of his dealings with 

the corporation, any failing to bring them out must be con- 
114 sidered in weighing the argument of equities. If defendants 

had such we bave a right to look for their being brought out 
at the time Barrett was testifying. 

Under the law parties to a case are permitted to testify. 

To this charge, as a whole, and to each particular part thereof, the 
defendants and — of them then and there duly excepted. 

The jury then, on the 23d day of April, 1885, retired to consider 
of their verdict, and not being able to agree were discharged until 
the next day, when they, after some time spent in deliberating on 
their verdict, returned into court with the following verdict : 


Verdict. 


NICHOLS ] 
1727. 


v8. 

Texas & AtTiantic Rer. Car Co. et al. 
We, the jury, find for the plaintiff as against Henry D. Mirick in 
the sum of $627.41, and also in favor of plaintiff as against R. 8. 


L. McCUBBIN, Foreman. 


Stevens in the sum of $5,027.35. 


Nw 
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Afterwards, to wit, on the 28th day of April, 1885, the defendants 
filed a motion to set aside said verdict-and the judgment rendered 
thereon, and to grant a new trial; which motion is in words and 


figures as follows: 


Motion to Set Aside Verdict & Grant a New Trial. 


In the Cireuit Court of the United States for the Eastern Division of 
the Western District of Missouri. April Term, 1885. 


WitiiaM Nicuotrs, Plaintiff, 
Vs, 
Tue Texas & ATLANTIC REFRIGERATOR CaR Co. and Ropert S. 
Srevens and Henry D. Miricx, Defendants. 


Now, this dav, come the defendants, Stevens and Mirick, and move 
the court to set aside the verdict of the jury rendered in the above- 
entitled cause and the judgment entered on said verdict against 

each of them, and grant a new trial therein for the follow- 
115  ~=—sing reasons, viz: 

Ist, because the court on the trial of said cause admitted 
illegal, irreley vant, and improper evidence on the part of the plain- 
tiff; 2d, because the court erred in not sustaining defendants’ de- 
murrer to plaintiff’s evidence when the plaintiff closed his case; 3d, 
because the jurv found said verdict contrary to evidence; 4th, be- 
cause the jury found said verdict without ev idence; 5th, because the 
court erred in its charge to the jury; 6th, because the court erred in 
not charging the jury as requested by the de fendants; 7th, because 
the court erred in not granting each request to charge the jury as 
made by the defend: ants ; Sth, because the jury found ‘for the plain- 


tiff when they should have found for the defendants. 
JAMES CARR, 


_ Altorney for Defendants. 


And afterwards, to wit, on the 30th day of April, 1885, defendants 
filed a motion to arrest the judgment rendered in said cause; which 
motion is in words and figures as follows: 


Motion in Arrest of Judgment. 
In the Circuit Court of the United States for the Eastern Division of 
the Western District of Missouri. April term, 1885. 
Witu1AM Nicuo rs, Plaintiff, | 


V8. (N =o) 
Tur Texas AND ATLANTIC REFRIGERATOR Car Company { ~~” 127. 
and Others, Defendants. 

Now, at this day, come the defendants, Robert S. Stevens and 
Henry D. Mirick, and. move the court to arrest the judgment in the 
above-entitled cause for the following reasons, viz: 

1. Because the facts alleged in the plaintiff’s petition do not con- 
stitute any cause of action against said defendants, Stevens and 


Mirick. 
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2. Because there is no privity of contract between the plain- 

116 ‘tiff as a judgment creditor of the Texas and Atlantic Refrig- 

erator Car Company and the defendants, Stevens and Mirick, 

as stockholders therein, and the plaintiff, as such judgment creditor, 

cannot maintain this action at law on his judgment against the said 

Texas and Atlantic Refrigerator Car Company to recover against 

said defendants the balance remaining unpaid on their subscription 
to the capital stock of said company. 


3. Because this court in an action at law has no jurisdiction over 
the subject-matter of said action to render a judgment therein for 
the plaintiff and against said defendants for the amount found by 
the verdict of the jury or for any amount at all. 


4. Because this court, sitting only as a court of equity, has juris- 
diction to render a judgmen: for the plaintiff on the judgment de- 
scribed in his petition without suing as well for himself as for all 
other creditors of the Texas and Atlantic Refrigerator Car Company 
and making all stockholders in said company who have not fully 
paid up their stock therein parties defendant to such suit. 


5. Because all the necessary parties defendant are not before this 
court to authorize it to render judgment for the plaintiff on the judg- 
ment described in his petition. 

JAMES CARR, 
Att’y for Def’ts, Stevens and Mirick. 


And afterwards, to wit, on the 12th day of September, 1885, and 
during the April term, 1885, of said court, the court, after having 
heard the arguments of counsel for the plaintiff as well as for the 
defendants on said motion for a new trial and having fully consid- 
ered said motion, overruled it; to this decision of the court in over- 
ruling said motion the defendants and each of them then and there 
duly excepted. 


117 Afterwards, to wit, on the 12th day of September, 1885, the | 

court, after hearing arguments of counsel for the plaintiff as 
well as the defendants on said motion in arrest of judgment and 
having fully considered said motion in arrest of judgment, overruled 
it; to this devision of the court in overruling said motion the de- 
fendants and each of them then and there duly excepted. 

And forasmuch as the foregoing decisions and rulings of the 
court in said cause do not appear of record the defendants and each 
of them for himself files this their joint and several bill of excep- 
tions, and they and each of them pray that the same may be al- 
lowed, signed, sealed, and made a part of the record in this cause, 
which is done accordingly this 12th day of September, 1885. 

A. KREKEL. [seat.] 


= oy nil ile 
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And afterwards, on said last-mentioned day, viz., Saturday, the 12th 
day of September, 1885, the following further proceedings were had 
in said cause, to wit: 


Writ of Error Allowed. Citation Signed. Bond Approved. Superse- 
deas Granted. 


Wma. NICHOLS 
vs. 1727. 
Texas & ATLANTIC Rer. CAR Co. ef al. 


This day comes the defendant, Robert S. Stevens, by his attorney, 
James Carr, Esq., and presents to the court a writ of error to reverse 
the judgment herein, a citation directed to the plaintiff, and an ap- 
peal bond in the sum of ten thousand one hundred dollars. Where- 
upon said writ is allowed, said citation signed, and said bond ap- 
proved and ordered to be made part of the record herein. 

It is further ordered that a supersedeas be granted staying all 
further proceedings upon the judgment against said defendant 

Stevens until the decision on the writ of error herein by the 
118 Supreme Court of the United States. 
And said appeal bond so filed as aforesaid is in the words 
and figures as follows, to wit: 


Appeal Bond. 


Know all men by these presents that we, Robert S. Stevens and 
Henry D. Mirick, John Scullin, are held and firmly bound unto 
William Nichols in the full and just sun of ten thousand one hun- 
dred dollars,to be paid to the said William Nichols, his heirs, exec- 
utors, administrators, or assigns; to which payment, well and truly 
to be made, we bind ourselves, our heirs, executors, and adminis- 
trators, jointly and severally, by these presents. 

Sealed with our seals and dated this eighth day of September, in 
the year of our Lord one thousand eight hundred and eighty-five. 

Whereas lately at the April term, 1585, of the circuit court of the 
United States for the eastern division of the western district of Mis- 
souri, in a suit depending in said court between William Nichols, 

laintiff, and The Texas and Atlantic Refrigerator Car Company, 
Robert S. Stevens, & Henry D. Mirick, defendants, judgment was 
rendered against the said Robert S. Stevens for the sum of five thou- 
sand twenty-seven and ,',8; dollars, and the said Robert 5S. Stevens 
having obtained a writ of error of the said court to reverse the judg- 
ment in the aforesaid suit and a citation directed to the said William 
Nichols, citing and admonishing him to be and, appear at a Supreme 
Court of the United States to be holden at Washington the second 
Monday of October next: 

Now, the condition of the above obligation is such that if the said 
Robert S. Stevens shall prosecute said writ to effect and answer all 
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damages and costs if he fail to make good his plea, then the 
above obligation to be void; else to remain in full force and 
119°__—‘virtue. 
Sealed and delivered in presence of— 
ROBERT S. STEVENS. [sgAt. 
HENRY D. MIRICK. SEAL. 
JOHN SCULLIN. SEAL. 
Approved by— 
A. KREKEL, Judge. 


The surety on the within bond is satisfactory. 
GEO. P. B. JACKSON, 
Att'y for PVi ff. 


120 Unitrep STaTEes oF AMERICA, i 
Eastern Division of the Western District of Missouri, 


I, Henry C. Geisberg, clerk of the circuit court of the United States 
in and for said district, do hereby certify that the foregoing writing 
is a true transcript of the record and proceedings in case No. 1727, of 
Wm. Nichols vs. Texas & Atlantic Refrigerator Car Co. et al.,as fully 
as the same remain on file and of record in my office. 

In testimony whereof I have hereunto subscribed my name and 
affixed the seal of said court, at office,in the city of Jefferson, in said 
district, this 13th day of October, 1885. 

Seal of the United States Circuit Court for the Western 
District of Missouri, Eastern Division. \ 


H. C. GEISBERG, Clerk. 


121 [Endorsed :] No. 1727. U.S. circuit court, western district 
of Missouri, eastern division. Wm. Nichols vs. Texas & At- 

lantic Ref. Car Co. et al. Duly certified copy of the transcript of the 

record and proceedings in the above-entitled cause. . 


Endorsed on cover: W. Missouri C. C. U.S. No. 465. Robert S’ 
Stevens, plaintiff in error, vs. William Nichols. Filed October 28° 
1885. 
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Supreme Court of the Clnited States. 


OCTOBER TERM 1888. 


ROBERT S. STEVENS, Plaintiff in Error, ) 
vs. » No. 190. 
WILLIAM NICHOLS. 


Error to the Circuit Court of the United States . 
for the Western District of Missouri. 


Brief for Plaintiff in Error. 


- 


On the 25th day of January, 1881, William Nichols 
commenced suit in the Circuit Court of Pettis county, 
Missouri, against the Texas and Atlantic Refrigerator 
Car Company and Robert S. Stevens and Henry D. 
Mirick, as stockholders in such company, to recover 
the amount of their unpaid stock. 

Nichols alleged, in substance, after stating the organ- 
ization of the company and its place of business— 

That on the 6th day of May, 1875, the Texas and 
Atlantic Refrigerator Car Company, by its President, 
executed and delivered its promissory note, dated that 
day, to J. R. Barrett, whereby it promised, for value 
received, to pay three months after the date thereof to 
the order of J. R. Barrett, at the Commercial Bank of 
St. Louis, the sum of $5,800, which note was after- 
wards by said Barrett indorsed and delivered to plaintiff 


2 


for a valuable consideration; also another note, dated 
May 14th, 1875, for $4,200, of the same tenor and 
indorsed the same way. 

That default having been made in the payment of 
both of these notes, Nichols brought suit upon them in 
the Circuit Court of Pettis county, Missouri, on De- 
cember 11th, 1875, against the corporation, and on the 
26th day of January, 1876, recovered judgment for the 
sum of $10,377.21, with 10 per cent. interest per annum, 
and for his costs, taxed at $6.75. 

Execution was issued on this judgment on the 31st 
of January, 1876, and, after paying the costs, the sum 
of $12 was realized, and the execution was returned not 
satisfied as to the balance of the judgment. 

Robert S. Stevens is a stockholder in this corporation, 
and has been ever since the rst day of May, 1875, to the 
amount of $5,000, upon which he had paid to said 
corporation the sum of $1,000, and that the balance of 

said stock is due and unpaid. 

Henry D, Mirick is a stockholder in said corporation, 
and has been ever since the 1st day of May, 1875, to the 
amount of $1,000, upon which he had paid to the 
corporation the sum of $500, and that the balance of 
the stock is due and unpaid; that Stevens and Mirick 
are liable for the respective sums remaining unpaid on 
their stock, and that he (Nichols) is entitled to have 
the same applied upon his judgment against the 
corporation. 

And he prayed that he recover ;wdgment, ordering 
the said respective amounts due by said Stevens and 
Mirick to said corporation to be applied on his said 
judgment, and that he recover of said R. S. Stevens the 
sum of $4,000, with 5 per cent. per annum interest 
thereon from the 7th day of March, 1878; and that he 
recover of said H. D. Mirick the sum of $500, with 5 
per cent. per annum interest thereon from the 7th day 
of March, 1876, and for all proper relief. (Rec., 3.) 
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The case having been removed from the State Court 
to the Circuit Court of the United States, &c., Stevens 
and Mirick appeared and answered by denying each 
and every material allegation in the complaint, and set 
up two special defences, viz. : 

That the pretended judgment was recovered on two 
promissory notes executed bv the Texas and Atlantic 
Refrigerator Car Company by its president, J. R. Bar- 
rett, to himself as payee, and indorsed in blank by him, 
as alleged by plaintiffin his suit against said Texas and 
Atlantic Refrigerator Car Company in the Circuit Court 
of Pettis county, Missouri; that the notes were not paid 
at maturity; that prior to the institution of the suit and 
after the maturity of the notes, to wit, on the 25th day 
of November, 1875, said J. R. Barrett, the payee and 
indorser on said notes, paid off and fully satisfied said 
notes to the Commercial Bank of St. Louis, the owner 
and holder thereof at the time of said payment and sat- 
isfaction; that plaintiff, at the time of the commence- 
ment of such suit, had no title, right, interest, or claim 
in or to the notes, or either of them, and he had none 
at the time of the rendition of the judgment, and he has 
no title, right, interest, or claim in or to said judgment 
now; that he instituted and prosecuted said suit in his 
own name to final judgment for the exclusive use and 
benefit of said J. R. Barrett, in pursuance of an illegal 
and corrupt agreement between plaintiff and said Bar- 
rett; that Barrett is the real party in interest; that said 
suit was so instituted and prosecuted to final judgment 
in the name of the plaintiff with the intent and for the 
purpose of unjustly, improperly, and illegally coercing 
money by this proceeding out of these defendants as 
stockholders in said Texas and Atlantic Refrigerator 
Car Company, when they did not owe any money to 
such company; and with the intent and for the purpose 
of preventing the defendants, as stockholders, from set- 
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ting up certain equitable defenses and equities existing 
between Barrett, as president of said Texas and Atlantic 
Refrigerator Car Company, and the defendants, as stock- 
holders therein, and which equities, if set up in a direct 
suit between Barrett and the defendants, would be a full 
and complete bar to any suit which Barrett could insti- 
tute against these defendants for or on account of the 
payment of the notes by Barrett to the Commercial Bank 
of St. Louis, as aforesaid. (Rec., 11, ¢¢ seg.) | 

Second. For a further defense to said pretended 
judgment defendants state that plaintiff obtained and 
procured it by fraud. (Rec.) 

The plaintiff demurred to this answer, which was 
overr:uled. (Rec., 33, 14.) 

He then filed a reply, joining issue on the material 
allegations in said answer, and setting up res judicata 
as to plaintiff’s judgment, recovered on the notes in 
the Circuit Court of Pettis county, Missouri. 

On the trial the plaintiff offered to read in evidence 
a duly certified copy of the record in the case of William 
Nichols, plaintiff, against the Texas and Atlantic Re- 
frigerator Car Company, defendant, in the Circuit Court 
of Pettis county, Missouri. The defendants Stevens 
and Mirick objected to the reading of said copy in evi- 
dence for the following reasons: 

First. Because the court had no jurisdiction over the 
subject-matter of this suit. 

Second. Because the defendants were not parties to 
the judgment sued on, and said judgment was not 
legally admissible in evidence against them as the foun- 
dation of plaintiff’s claim against them. 

Third. Because J. R. Barrett was the owner of the 
notes upon which said judgment was recovered, and 
president of the Texas and Atlantic Refrigerator Car 
Company, the maker of said notes, at the time said suit 
was brought on the notes, and suit was brought by 
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plaintiff. The summons was served on him as presi- 
dent of the Texas and Attantic Refrigerator Car Com- 
pany, and it never appeared to.said suit or in any way 
waived the service of said summons, and the judgment 
was rendered by default, and was and is null and void. 

Fourth. Because said record is incompetent evidence 
against these defendants for any purpose, except to 
show that plaintiff had recovered judgment against the 
Texas and Atlantic Refrigerator Car Company and an 
execution had been issued thereon and returned sz//a 
bona. 

The court overruled the objections, and allowed the 
copy of the record to be read in evidence. To this 
ruling of the court the defendants duly excepted. (Rec., 
21, 22.) 

This copy of the judgment shows that onthe 11th 
day of December, 1875, the plaintiff commenced suit 
in the Circuit Court of Pettis county, Missouri, on the 
notes, against the Texas and Atlantic Refrigerator Car 
Company alone, (J. R. Barrett, the indorser, not being 
sued, although he was living in the county and within 
the jurisdiction of the court. ) 

A summons was issued the same day to the sheriff of 
said county, returnable on the first Monday in January, 
1876, and was by him served the same day on J. R. 
Barrett, president of the Texas and Atlantic Refriger- 
ator, Car Company. No appearance was ever made or 
defense set up to this suit. (Rec., 25.) On the 26th 
day of January, 1876, a judgment by default was taken 
for $10,377.21, the full amount of principal and interest 
on the: notes. On the 31st day of January, 1876, an 
execution was issued on said judgment to the sheriff of 
Pettis county, Missouri, who levied it upon an undi- 
vided half interest of an ice-house as the property of 
the Texas and Atlantic Refrigerator Car Company, and 
he advertised and sold said interest to J. R. Barrett for 
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$25, and after deducting the costs, $13, credited the 
judgment with $12, and returned the execution nz//a 
bona as to the balance of the judgment. (Rec., 26, 27.) 

Plaintiff next read in evidence the receipt of H. D 
Mirick, dated August 11th, 1874, for ten shares of stock, 
upon which $500 had been paid. (Rec., 28,) 

Plaintiff next read in evidence a subscription paper, 
dated July —, 1873, with R. S. Stevens’ name on it 
for fifty shares in the Texas and Atlantic Refrigerator 
Car Company. (Rec., 28.) 

Plaintiff next read in evidence from the stub book ‘of 
the Texas and Atlantic Refrigerator Car Company, 
containing receipts given by stockholders for stock, 
showing certificate No. 8, for twenty shares of stock 
issued to R. S. Stevens, August Ist, 1874, upon which 
$1,000 had been paid; but the receipt of said certificate 
was not acknowledged by Stevens. (Rec., 29.) 

This being all the evidence introduced by plaintiff, 
the defendants, Stevens and Mirick, requested, the 
court to instruct the jury that the same is insufficient 
in law to base a verdict for the plaintiff, and to find for 
the defendants. 

The court refused to give such instruction, and the 
defendants duly excepted. (Rec., 29.) The defend- 
ants read in evidence the articles of association of the 
Texas and Atlantic Refrigerator Car Company. (Rec., 
72, 73:) 

The amount of the capital stock of the Texas and 
Atlantic Refrigerator Car Company was $100,000, of 
$100 each. The business of the company was to be 
conducted by five directors, consisting of J. R. Barrett, 
F. A. Hyatt, T. L. Rankin, R. S. Stevens, and W. P. 
Robinson. The headquarters and general business of- 
fice of the company was at Sedalia, Pettis County, Mis- 
souri. The object of the company was to slaughter 
beeves and ship the beef from Denison, Texas, to New 


7 


York in refrigerator cars. The articles of association 
are dated July 23d, 1873, but the certificate of corporate 
existence was not issued by the Secretary of State until 
September the 29th, 1874. 

The defendants next read in evidence the deposition 
of the plaintiff, Nichols. He testified, in substance, 
that he knew J. R. Barrett; that he lived at Sedalia, 
Mo.; that he was president of the Texas and Atlantic 
Refrigerator Car Company on the 6th of May, 1875, 
and for a long time thereafter, and may be yet. 

Nichols further testified that he was cashier of the 
Commercial Bank of St. Louis; that he does not know 
what year he ceased to be cashier; that he was elected 
president the year Lewis died, and he is now president. 
Being asked if he ever owned the notes upon which 
the judgment by default was rendered, he said: ‘I 
don’t know. I had a heap of notes. I don’t know 
whether I owned them or not. I couldn’t tell till I 
saw them.’’ (Rec., 29, 30.) 

Being asked if said notes were ever paid by any per- 
son, he said: ‘‘ I don’t know which notes you allude to; 
the company had a great many notes out, and I can’t 
tell whether these particular notes were paid or not.’’ 


(Rec., 31.) 


After being questioned closely several times and giv- 
ing indefinite answers, he finally made answer to this 
direct question, viz.: ‘‘ Has J. R. Barrett any interest in 
this suit, or is this suit prosecuted in your name for his 
use and benefit? A. Yes. Q. Which doyou mean. ? A. 
It is prosecuted for his use and benefit. Q. Have you 
any interest in this suit? A. I can tell you how the 
the case stands. Mr. Barrett and the Refrigerator Car 
Company both owed the bank and myself a large 
amount of money. It was the company’s debt, and 
Barrett was indorser for it. I was anxious to get it 
paid, and in order to get the money I agreed to prose- 
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cute this suit against the stockholders of the Refrigera- 
tor crowd—the car company. They are all the same 
thing. I agreed with J. R. Barrett to do this. Mr. 
Barrett mortgaged his. property and paid us the debt 
aue.”” (Rec, 34) 

On cross-examination he reiterated the same facts and 


adds: 


‘‘T sent the notes to Philips & Vest to have suit 
brought on them, and at the same time I had received 
from Mr. Barrett the amount of the notes in cash. I 
gave Mr. Barrett my due-bill for $10,000 for the amount 
represented by the notes which I did not surrender, 
and those notes which I sent to Philips & Vest for suit 
would have been cancelled by reason of the receipt of 
that amount of money had it not been for the contract 
that I was to prosecute the suit. Barrett still holds 
my due-bill. I did this for the purpose of aiding Mr. 
Barrett as a friend in getting his money out of the 
motes."” (Rec., 90, £7.) 


Defendants next read J. R. Barrett’s deposition in evi- 
dence. He fully corroborated Nichols in his statement 
about entering into the contract with Nichols to fur- 
nish him with $10,000 to pay off the notes upon which 
Nichols obtained the judgment by default, and then 
Nichols gave Barrett his note or due-bill for an equal 
amount ($10,000) and agreed to bring suit in his name 
on the two notes in question against the Texas and 
Atlantic Refrigerator Car Company and obtain judg- 
ment for the use and benefit of Barrett. (Rec., 39, 41.) 

Barrett testified further: 


‘The notes upon which the judgment was rendered 
were given to the Commercial Bank of St. Louis. The 
reason why I loaned plaintiff the money, I was security 
on the notes and they could collect them easier than I. 
I thought it was the easiest way to collect them.’’ (Rec., 
40, 4I.) 
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On cross-examination he reiterates the same facts 
more fully and says: 


‘*In the event that] Mr. Nichols fails to recover any- 
thing on the two notes on which he sued, he is entitled, 
under my agreement with him, to still hold me liable 
on said notes, and he will be entitled to use them in 
payment of the note I hold against him; and if he re- 
covers only a part of it, he will, under that arrange- 
ment, hold me liable for the amount uncollected and 

apply it in payment of the note I hold against him. 
; here was no purpose to cover up anything in having 
the suit brought by Nichols. I was advised that judg- 
ment could be obtained quicker by having the suit 
brought by Mr. Nichols than if I had paid him off and 
brought suit in my own name.’’ (Rec., 47.) 


Barrett testified that between the gth day of April, 
1875, and the 22d day of May following he had given 
bills of exchange and promissory notes in the name of 
the Texas and Atlantic Refrigerator Car Company to 
the aggregate amount of $34,000. That on the 31st 
day of May, 1875, he, as president of the company, had 
executed a deed of trust to W. R. Johnson, as trustee, 
on all the real estate and leasehold of the company at 
Denison, Texas, to secure a bill of exchange and three 
notes of the company held by the Commercial Bank of 
St. Louis, amounting to the sum of $20,0c00—the two 
notes in question being in the number, and a note held 
by the plaintiff, Nichols, for $2,500, dated May the 22d, 
1875. This was the last note issued. (Rec., 39, 40. 
Deed of Trust, p. 59, zdzd.) 

Barrett and Joel Ellis were indorsers on all of this 
paper. The note for $4,200 was never protested so as 
to fix the liability of the indorsers thereon. Barrett 
testified that he did not know why this note was not 
protested. (Rec., 39.) 

Joel Ellis had taken $25,000 stock in the company 
and paid for it by conveying to A. D. Jaynes, as trustee 
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for the company, an undivided third interest in eighteen 
acres of land in or near Chicago Cook county, Illinois. 
Barrett got Jaynes, as trustee, on the 1st day of June, 
1875, to execute a deed of trust on this land to A. S. 
Osgood, as trustee, to secure three bills of exchange and 
two notes, Nichols’ note for $2,500 being one of the 
notes. (Rec., 39, 40.) 

On the 1st day of September, 1875, Barrett, as presi- 
dent of the Texas and Atlantic Refrigerator Car Com- 
pany, executed another deed of trust to W. R. Johnson, 
as trustee, on all the tools, fixtures, and personal prop- 
erty in and belonging to the slaughter-house and yards 
in Denison, Texas; also on fifty refrigerator cars belong- 
ing to the Texas and Atlantic Refrigerator Car Com- 
pany, to secure the same bill of exchange, and notes 
secured by the deed of trust executed on the 3rst day 
of May, 1875, this being the third deed of trust given 
to secure Nichols in the payment of his note for $2, 500; 
and the second deed of trust to secure the notes upon 
which the judgment by default was rendered. (Rec., 
40, 65.) This was all the property belonging to the 
Texas and Atlantic Refrigerator Car Company, except 
the undivided half interest in the ice-house in Sedalia, 
sold on plaintiff’s execution for $25 to J. R. Barrett, as 
hereinbefore stated. 

Barrett was asked if he had any authority from the 
Board of Directors to make the three deeds of trust 
hereinbefore described. He said he had. ‘That it was 
given by resolution on the 29th day of May, 1875, at a 
called meeting of the Board, at "‘enison, Texas, at which 
himself, F. A. Hyatt, and T. L. Rankin were present. 
He was requested to annex a copy of the resolution to 
his deposition, to be marked ‘‘ Exhibit A.’’ His answer 
was ‘“‘the book containing the record of the proceed- 
ings of the Board of Directors is lost, and I can’t fur- 
nish the copy called for. It was ratified at the stock- 
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holders’ meeting in November, 1875.’’ (Rec., 44, 45.) 

No by-law was shown authorizing the president to 
call a special meeting of the directors, and no notice 
was given to fhe other two directors of the meeting 
held at Denison, Texas. 

All the property in the two deeds of trust—z. e., the 
deeds of trust dated, respectively, May the 31st, 1875, 
and September the rst, 1875, were advertised for sale 
on the 13th of November, 1875, at Denison, Texas, and 
bid in by Nichols’ attorney in Nichols’ name, Nichols 
not being there, but Barrett was. 

He thinks there were several persons at the sale; 
does not think that Nichols was at the sale. Only 
about half a dozen of the refrigerator cars were at Deni- 
son at the time of the sale. The balance of the fifty 
were on the road somewhere. (Rec., 42.) 

The fifty refrigerator cars cost about $1,400 a piece. 
At the time of the sale there was a vendor’s lien on 
them for $28,000. ‘The real estate sold for $2,000; the 
fixtures, &c., for $1,000, and the company’s equity in 
the refrigerator cars for $500. 

The company’s third interest in the eighteen acres of 
land in Chicago was sold to Nichols on the 18th of 
June, 1877, for $5,000. (Rec.. 42, 43.) 

None of the money realized from the sale of all the 
property embraced in the two deeds of trust dated, re- 
spectively, May the 31st, 1875, and September the rst, 
1875, was ever credited on the two notes upon which 
judgment by default was rendered, although they were 
equally secured with the bill of exchange and the other 
notes described in said deeds of trust. (Rec., 45.) 

The slaughter-house at Denison, Texas, was insured, 
and burnt down October 18th, 1878. (Rec., 59.) Under 
the contract between Nichols and Barrett the insurance 
money, $4,400, was paid to Barrett. (Rec., 44.) The 
fifty refrigerator cars were sold to the M. K. & T. R’y 
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Co. for $30,000, six hundred of which was to be 
paid monthly until the whole amount was paid, with 
interest on the deferred payments at 7 per cent. per 
annum. At the time of the sale theré was due on the 
cars to the Wasson Manufacturing Company about 
$22,000. The difference between the $28,000 indebted- 
ness and the $22,000 indebtedness had been paid by 
Barrett and Nichols in the interval between the pur- 
chase by Nichols at the sale under the deed of trust on 
the 13th day of November, 1875, and the sale to the 
M. K. & T. R’y Co. The Wasson Manufacturing 
Company transferred its lien on the cars to the Agawam 
Bank, and it took the obligations of the M. K. & T. 
R’y Co. for $30,000. The bank then loaned Barrett 
$8,000 and took his note for the amount loaned, and 
when the M. K. & T. R’y Co. paid the full amount of 
the purchase-money the Agawam Bank returned Bar- 
rett his note, Barrett thus realizing $8,o00 from the 
sale of the refrigerator cars. One hundred and fifty 
dollars was realized from the sale of the real estate at 
Denison. Barrett has realized through the sale of the 
property on the 13th day of November, 1875, $12,550, 
less the expenses of collecting it, and Nichols still 
holds the title to the third interest in the eighteen 
acres of land in Chicago. (Rec., 43, 44, 47, 48.) 
Barrett testified on his cross-examination that he had 
authority from the directors to execute the notes nego- 
tiated to the Commercial Bank of St. Louis and Nichols 
and he produced two original resolutions without any 
date, marked Exhibit B, as his authority. (Rec., 51.) 
He testified that these resolutions were afterwards 
entered on the record book. (Rec., 46.) He also pro- 
duced original exhibits from C to P, inclusive, in re- 
gard to the cailing of a stockholders’ meeting on the 
roth of November, 1875, by John Montgomery and J. 
C. Thompson, two stockholders. That said meeting 
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had adopted a series of resolutions prepared by Barrett’s 
attorneys ratifying everything that had been done by 
Barrett as president and de /acé/o secretary and treasurer. 
(Rec., 48, 51, 57, and Mirick’s deposition, p. 71.) 

Barrett testified that, ‘‘By reason of the loss of the 
record book, as before explained, (Rec., 44 and 45,) it 
can’t be produced.’’ (Rec., 48.) 

In obedience toa resolution of the Board of Direc- 
tors adopted on the 11th of March, 1875, Barrett made 
a call on Stevens of 50 per cent. on twenty shares of 
stock upon which he had paid 50 per cent.; and he 
requested Stevens to ‘‘ forward to me as president of the 
company, at Sedalia, Mo., on or before June the 7th, 
1875, $1,000, being the amount due, and I will return 
vou a certificate of full paid-up stock.’’ This call is 
Exhibit T, dated May 13th, 1875. (Rece., 58.) 

The general offices of the M. K. & T. Railway Com- 
pany were at Sedalia, Mo., the same place as the gen- 
eral office of the Texas and Atlantic Refrigerator Car 
Company. R. S. Stevens was the general manager of 
the railway. H.D. Mirick was in the employ of the rail- 
way company. The M. K. & T. Railway extended 
from Denison, Texas, vza Sedalia, Mo., to Hannibal. 
The scheme upon which Stevens went in, as one of the 
organizers of the Texas and Atlantic Refrigerator Car 
Company, was as follows : 


TESTIMONY OF H. D. MIRICK, (Rec., 70 e¢ seg.) 


‘““When the Texas and Atlantic Refrigerator Car 
Company was organized, the defendant, Stevens, pro- 
posed that it should be done on the following scheme : 
The company was to slaughter beeves at Denison, 
Texas, and transport the meat fresh in refrigerator cars 
from Denison, Texas, to New York City, for sale there, 
over the M. K. & T. Railway, the Wabash Railway, 
the Lake Shore, and the Erie Railway, each of said 
railroads to furnish a certain number of box cars, which 
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were to be changed into refrigerator cars. The change 
could be made at small expense to the refrigerator car 
company. ‘This would require only a small capital to 
commence business. J. R. Barrett, the president, agreed 
to the scheme, and promised to carry it out. He went 
to New York in September following (September, 1873) 
to make arrangements to carry out this scheme, but 
when he got there and presented his scheme to different 
persons, they said he ought to have his own refrigerator 
cars, and he got puffed up and went to Springfield, 
Mass., and made arrangements with the Wasson Manu- 
facturing Company to build one hundred refrigerator 
cars, instead of getting the railroad company to furnish 
box cars, and having them changed to refrigerator cars. 
This put the refrigerator car company in debt $100,000. 
When Barrett returned to Sedalia, and informed Ste- 
vens Gf what he had done, Stevens at once told him he 
would not take 50 shares in the Texas and Atlantic 
Refrigerator Car Company with any such arrange- 
ment, but said he was willing to take 20 shares to en- 
courage the enterprise. Barrett then agreed that Ste- 
vens’ subscription should be reduced from 50 to 20 
shares, and a call of 50 per cent. on the stock was 
made and, and Stevens’ call was upon 20 shares, which 
he paid, and was regarded and treated as a holder 
of only 20 shares of stock in the T. & A. Ref. Car Com- 
pany. Barrett talked with Stevens about the affairs of 
the company frequently. There were very few meetings 
of the Board of Directors. Barrett acted as president, 
secretary, treasurer, and everything else ; in fact he was 
the company. He called a stockholders’ ‘meeting on 
the roth of November, 1875, to ratify his acts as presi- 
dent. He held a large number of shares of stock, and 
friends of his held proxies of most of the other stock- 
holders at the meeting. I was present at this meeting 
as a stockholder myself. Stevens was not there. Bar- 
ret got Messrs. Philips and Vest, as his attorneys, to 
prepare a series of resolutions ratifying everything that 
he had done. He presented these resolutions to the 
stockholders’ meeting. I opposed and voted against 
them in the meeting, but he and his friends carried the 
resolutions by a large majority. ‘Those who held these 
proxies were all under his control and influence. I 
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made a motion at the stockholders’ meeting to have a 
committee of stockholders appointed to investigate the 
books and accounts of the T. & A. Ref. Car Company and 
report at an adjourned meeting on the 11th of December. 
The committee was appointed, but I was not put on it, 
and: the meeting never was held and the committee 
never reported. If Barrett had managed the business 
of the company properly it would have made money, 
and it would not have got in debt. Barrett charged a 
very high salary, $5;000 a year, for managing the busi- 
ness of the company. It was too much for a man of 
his business capacity. It was much higher than the 
small corporations were then paying for managing their 
business. In addition to his salary he charged all his 
traveling expenses when away on the business of the 
company, and. he traveled a great deal, and his travel- 
ing expenses—his charges against the company for his 
traveling expenses—were very large.. I have applied 
to him to let me see the books of the company, but he 
says they are lost and cannot be produced, and I have 
never been able to see the books. I was present in 
Sedalia and heard Stevens frequently talk to Barrett’ 
about the business of the company. I was present 
when Barrett returned from New York and informed 
Stevens that he had contracted with the Wasson Man- 
ufacturing Company to build roo new refrigerator cars 
for the T. & A. Ref. Car Company, and Stevens dis- 
approved of the contract and Barrett’s action in making 
it. Stevens said it was contrary to the scheme on 
which he had subscribed fifty shares to the capital 
stock of the T. & A. Ref. Car Company, and he 
would not take fifty shares in it since the scheme 
upon which the company had been gotten up had been 
changed. He said he would only take twenty shares 
in it. Barrett then said the Company would not hold 
Stevens for fifty shares, but only for twenty shares.’’ 


Barrett testified in rebuttal, in substance, that Ste- 
vens knew about his making the contract with the 
Wasson Manufacturing Company to build refrigerator 
cars for the T. & A. Ref. Car Company ; that he con- 
ferred with Stevens about the matter and then went to 
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Massachusetts and made the contract ; that it was some 
considerable time after that that Stevens said he would 
only take twenty sharesin the company. After that he 
only madea callof fifty per cent. on him on twenty shares. 
That he did not want to have any trouble with Stevens 
about his subscription to’ the stock of the company. 
Stevens was then general manager of the M. K. & T. 
Railway. That he never released Stevens: from his 
subscription for fifty shares. That Stevens said he 
would only pay for twenty shares, $2,000, and he paid 
fifty per cent. on twenty shares. (R., 74, 75.) 

The deeds of trust and the deeds made by the trustee 
are on pages 59 to 69, Record. 

This was all the evidence. 

The defendants then requested the court to instruct 
the jury as follows, each of said instructions +being 
separately presented and a separate request made 
thereon. 

1. The court instructs the jury that, on the pleadings 
and evidence in this suit, the plaintiff is not entitled to 
recover, and they will find for the defendants. 

2. If the jury believe, from the evidence, that the 
plaintiff instituted and prosecuted the suit on the notes 
described in the petition, in the Circuit Court'of Pettis 
county, Missouri, and obtained judgment therein for 
the use and benefit of J. R. Barrett, then the plaintiff is 
not entitled to recover against the defendants, or either 
of them, and they will find for the defendants. 

3. If the jury believe, from the evidence, that the 
plaintiff has a valid judgment against the Texas and 
Atlantic Refrigerator Car Company, then he cannot 
maintain this suit against the defendants, as two of the 
stockholders in said company alone, and they will find 
for the defendants. ; 

4. If the jury believe, from the evidence, that J. R. 
Barrett was president of the Texas and Atlantic Re- 
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frigerator Car Company at the time of making the notes 
described in plaintiff’s petition; that he made them in 
the name of the said company to himself, and he and 
Joel Ellis indorsed them in blank, and said Barrett had 
them discounted at the Commercial Bank of St. Louis; 
that said Barrett afterwards paid off said notes to said 
bank; that he and the plaintiff agree at the time that 
the plaintiff should give his note for $10,000 to said 
Barrett, and the plaintiff should sue the Texas and At- 
lantic Refrigerator Car Company on the notes paid off 
by said Barrett to said bank for the use and benefit of 
said Barrett; that said Barrett was at said time the 
president of said Texas and Atlantic Refrigerator Car 
Company, and so continued as such president until the 
institution of this suit ; that,in pursuance of said agree- 
ment, the plaintiff did institute suit on said notes on 
the 11th day of December, 1875, in the Circuit Court of 
Pettis county, Missouri, against the Texas and Atlantic 
Refrigerator Car Company, and the summons in said 
case was served on J. R. Barrett, as president of the 
Texas and Atlantic Refrigerator Car Company, and 
there was no appearance by said Texas and Atlantic 
Refrigerator Car Company to said suit, but judgment 
was rendered against it by default for the amount of 
principal and interest of said notes,—then said Circuit 
Court, of Pettis County, Missouri, had no jurisdiction 
over the Texas and Atlantic Refrigerator Car Company, 
and said judgment by default was and ts null and void, 
and they must find for the defendants. 

5. J. R. Barrett, as payee and indorser of the notes 
discounted at the Commercial Bank of St. Louis, was 
bound to pay said notes if protested for non-payment, 
and when he paid said notes to said bank they thereby 
became satisfied, and the plaintiff, not being either 
payee or indorser on said notes, had no right to sue on 
said notes in the Circuit Court of Pettis county, Mis- 
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sourl, and not being the owner of said notes at the time 
that he brought said suit, he had no right to take judg- 
ment thereon, and he has no right to maintain this suit, 
and they will find for the defendants. 

6. The Texas and Atlantic Refrigerator Car Company 
was not organized as a legal corporation until the arti- 
cles of association were filed in the office of the Secre- 
tary of State, to wit, on the 29th day of September, 1874. 

If the jury believe from the evidence that after the 
defendant Stevens had signed the original subscription 
paper for fifty shares of stock in the Texas and Atlantic 
Refrigerator Car Company, the scheme of said company 
was changed without his consent; that after such change 
he notified the company, through its president, J. R. 
Barrett, that he would only take twenty shares of stock 
therein; that after said notice the company made a call 
of 50 per cent. on said twenty shares of stock on said 
Stevens and he paid said call; that after that said com- 
pany treated and acquiesced in said payment as a full 
payment of 50 percent. on the stock taken by defendant 
Stevens in said company,—then said company became 
estopped from claiming on said original subscription, 
and said Stevens is only liable for 5c per cent. on twenty 
shares of said capital stock, and they will so find, pro- 
vided they find for plaintiff. 

7. If the jury believe from the evidence that the plain- 
tiff is prosecuting this suit for the use and benefit of J. 
R. Barrett, the president of the Texas and Atlantic Re- 
frigerator Car Company; that said Barrett, as president 
of said company, acquiesced in the defendant Stevens 
reducing his original subscription from fifty to twenty 
shares of stock in said company, then said Barrett can- 
not hold defendant Stevens for more than the unpaid 
balance on said twenty shares, and they will so find, 
provided they find a verdict for plaintiff. (Rec., 75, 76.) 

The court refused to give any of these instructions 
and the defendants. duly excepted. (Rec., 77.) 


9 


The court then charged the jury the converse of the 
foregoing instructions. (Rec., 77, 78.) 

Under the charge of the court the jury found a verdict 
against Stevens for the whole amount sued for, $5,027. 33, 
and judgment was rendered accordingly. 

In due time a motion for a new trial was filed assign- 
ing the usual grounds therefor. (Rec., 79.) Andon the 
30th of April, 1885, a motion in arrest of judgment was 
filed, assigning the following grounds, viz. : 

1. Because the facts alleged in the plaintiff's petition 
do not constitute any cause of action against said de- 
fendants, Stevens and Muirick. 

2. Because there is no privity of contract between the 


plaintiff, as a judgment creditor of the Texas and Atlan- 


tic Refrigerator Car Company, and the defendants, Ste- 
vens and Mirick, as stockholders therein, and the 
plaintiff, as such judgment creditor, cannot maintain 
this action at law on his judgment against the said 
Texas and Atlantic Refrigerator Car Company to recover 
against said defendants the balance remaining unpaid 
on their subscription to the capital stock of said company. 

3. Because this court in an action at law has no juris- 
diction over the subject-matter of said action to render 
a judgment therein for the plaintiff and against said 
defendants for the amount found by the verdict of the 
jury, or for any amount at all. 

4. Because this court, sitting only as a court of 
equity, has jurisdiction to render a judgment for the 
plaintiff on the judgment described in his petition, 
without suing as well for himself as for all other credi- 
tors of the Texas and Atlantic Refrigerator Car Com- 
pany, and making all stockholders in said company 
who have not fully paid up their stock therein parties 
defendant to such suit. 

5. Because all the necessary parties defendant are 
not before this court to authorize it to render judgment 
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for the plaintiff on the judgment described in his peti- 
tion. (Rec., 79, 80.) 
rs * ’ - . * 
The motion for a new trial, as well as the motion 1n 
arrest of judgment, were overruled on the r2th of Sep- 
tember, 1885, and exceptions were duly saved to these 
rulings. (Rec., p. 80.) 


The same day the plaintiff in error sued out this writ 
of error. 


ASSIGNMENT OF ERRORS. 
The following errors are assigned : 


1. The court below erred in holding that the Circuit 
Court of Pettis county, Missouri, had acquired juris- 
diction over the defendant in the case of Wm. Nichols, 
plaintiff against the Texas and Atlantic Refrigerator 
Car Cothpany, defendant, by virtue of the service of the 
summons in said case upon J. R. Barrett, as president 
of said company, when said suit was prosecuted by said 
Nichols for the use and benefit of said Barrett. 


2. The court below erred in holding that the judg- 
ment by default rendered in said case was a legal, valid 
and binding judgment in favor of said Nichols and 
against said Texas and Atlantic Refrigerator Car 
Company. 


3. The court below erred in admitting in evidence 
the copy of the record in said case. 


4. The court below erred in not sustaining Stevens’ 
demurrer to plaintiff’s evidence. 


5. The court below erred in not giving to the jury 
defendant’s instructions, and each of them, as requested. 


6. The court below erred in its charge to the jury, 
failing therein to give the law of the case. 
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7. The court below erred in rendering judgment in 
favor of the defendant in error and against the plaintiff 
in error for the full amount sued for, whereas it should 
have rendered judgment for the plaintiff in error and 
against the defendant in error. 


The principal questions presented by the record in 


this case are— 


First. Did the Circuit Court of Pettis county, Mis- 
souri, acquire jurisdiction over the Texas and Atlantic 
Refrigerator Car Company by the service of the sum- 
mons on J. R. Barrett, as president thereof, in the case 
of William Nichols against said company, when the suit 
was prosecuted by Nichols for the use and benefit of 
sarrett ? 


Second. Can Nichols prosecute this suit for Barrett’s 
use and benefit when Barrett is the real party in 
interest ? 


Third. Is not Barrett disabled, by reason of his Adu- 
cary relation to the plaintiff in error, as a stockholder 
in the Texas and Atlantic Refrigerator Car Company, 
from prosecuting an action at law against said company ? 
And, if so, then is not the defendant in error likewise 
disabled from prosecuting this action at law for the use 
and benefit of Barrett ? 


Fourth. If he cannot, then was it not necessary for 
Barrett or Nichols to have filed a bill in equity, suing 
not only in behalf of himself but likewise in behalf of 
all other creditors who would come in and contribute 
towards paying the costs of such suit, and have made 
all the stockholders of said corporation who had not 
paid their stock in full parties defendant to said suit? 


or ee a ee ee eee 
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JURISDICTION. 


1. Whena suit is brought upon a judgment of a State 
court in the courts of the United States, or a right is 
claimed by or through such judgment, the jurisdiction 
of the former in rendering the judgment may always be 
inquired into by the latter; and if the former had juris- 
diction, its judgment, even if erroneous, is binding until 
reversed in the United States courts. But if it had no 
jurisdiction over the person or subject-matter, its judg- 
ment and orders are regarded as nullities. They are not 
voidable, but simply void; and no judgment can be re- 
covered thereon or right derived through them. ‘They 
may be questioned in a collateral proceeding and held 
void. 

Thompson v. Whitman, 18 Wall., 457. 
Knowles v. Gas Light Company, 19 /d., 58. 
Hall e¢ al. v. Lanning e¢ a/., 91 U. S., 160. 
Christmas v. Russell, 5 Wall., 305. 

Elliott v. Peirsol, 1 Pet., 328. 

In re. Sawyer, 124 U. S., 200. 


Says Mr. Justice Bradley in delivering the opinion 
of this court in the case of Thompson v. Whitman, 
supra: 


‘If it is once conceded that the validity of a judg- 
ment may be attacked collaterally by evidence showing 
that the court has no jurisdiction, it is not perceived 
how any allegation contained in the record itself, how- 
ever strongly made, can affect the right so to question 
it. The very object of the evidence is to invalidate the 
paper as arecord. If that can can be successfully done, 
no statements contained therein have any force. If 
any such statements could be used to prevent inquiry, a 
slight form of words might always be adopted so as 
effectually to nullify the right of such inquiry. Recit- 
als of this kind must be regarded like asseverations of 
good faith in a deed, which avail nothing if the instru- 
ment is shown to be fraudulent.’’ 
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Says Mr. Justice Bradley in delivering the opinion of 
this court in the case of Hall v. Lanning, supra: 


‘‘’The question to be decided in this case is, whether 
after the dissolution of a copartnership one of the part- 
ners in a suit brought against the firm has the authority 
to enter an appearance for the other partners who do not 
reside in the State where the suit is brought, and have 
not been served with process, and, if not, whether a 
judgment against all the partners, founded on such an 
appearance, can be questioned by those not served with 
process ina suit brought thereon in another State. We 
recently had occasion, in the case of Thompson wu. 
Whitman (18 Wall., 457), to restate the rule that the 
jurisdiction of a foreign court over the person or subject- 
matter embraced in the judgment or decree of such 
court is always open to inquiry; and that, in this re- 
spect, the court of another State is to be regarded asa 
foreign court. We further held in that case that the 
record of such a judgment does not estop the parties 
from demanding such an inquiry. 

The cases bearing upon the subject having been ex- 
amined and distinguished on that occasion, it is not 
necessary to examine them again, except as they may 
throw light on the special question involved in this 
cause. In the subsequent case of Knowles v. The Gas 
Light Company, 19 Wall., 58, we further held, in di- 
rect line with the decision in Thompson v. Whitman, 
that the record of a judgment showing service of pro- 
cess on the defendant could be contradicted and dis- 
proved.’’ 


Let us ascertain whether the Circuit Court of Pettis 
county, Missouri, had jurisdiction over the Texas and 
Atlantic Refrigerator Car Company when it rendered 
the judgment by default, which the defendant in error 
seeks to make the basis of the judgment in this case. 

The practice act of the State of Missouri expressly 
requires that ‘‘every action shall be prosecuted in the 
name of the real party in interest, except as otherwise 
provided in the next succeeding section’’—Sec. 3462, 
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Rev. Stats. of Mo., vol. 1, 187g.) The next section is 
as follows: 

‘‘An executor or administrator, a trustee of an express 
trust, or a person expressly authorized by statute, may 
sue in his own name, without joining with him the 
person for whose benefit the suit is prosecuted. A 
trustee of an express trust, within the meaning of this 
section, shall be construed to include a person with 
whom, or in whose name, a contract is made for the 
benefit of another.’’ 


The defendant in error is neither an executor nor 
administrator, a trustee of an express trust, nor a person 
expressly authorized by statute to sue in his own name. 
Nor is he a person with whom, or in whose name, the 
notes upon which the judgment by default was rendered 
were made or indorsed. Hedid not sustain the relation 
of payee or indorser on said notes, and he had no interest 
in said notes when suit was instituted on them, unless 
the illegal and co//uszve agreement into which he entered 
with Barrett, when Barrett paid them off, to sue in his 
name for Barrett’s use and benefit, constituted him a 
trustee. It is averred that it did not. Barrett was 
both payee and indorser on said notes, and when he 
paid them off he would have had the right to sue on 
them in his own name if he had not sustained the re- 
lation of ¢rustee to the Texas and Atlantic Refrigerator 
Car Company, ostensible maker, and its stockholders. 
This will be explained hereafter. 

Williams & Yeatman v. Whitlock, 14 Mo., 552. 


The practice act of the State of Missouri has adopted 
the rule of equity pleading which requires all suits to 
be prosecuted in the name of the real party in interest. 

It follows, then, that the defendant in error was not 
‘*the real party in interest,’’ and that he had no stand- 
ing in court on the undisputed facts in the case. 


ms 
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Barrett was ‘‘the real party in interest’’—the real 


plaintiff in the case of Nichols against the Texas and 


Atlantic Refrigerator Car Company in the Circuit 
Court of Pettis county, Missouri, but Nichols was 
made the nominal plaintiff on the record. When this 
artifice was disclosed on the trial of this case, certainly 
said court had no jurisdiction, and the judgment ren- 
dered therein was a nullity. 

Michoud wv. Girod, 4 How., 503. 

Davoue v. Fanning, 2 John. Ch., 252. 


Barrett being the real plaintiff in that case, suppose 
he had brought the suit in his own name, instead of 
Nichols’ name, and the summons had been served on 
him as the president of the s‘exas and Atlantic Re- 
frigerator Car Company, and judgment by default had 
been rendered on this service, would not the judgment 
have been void? And, if so, does the mere interposing 
of the name of Nichols as plaintiff change the case 
from what would have been a void judgment if he had 
sued in his own name? No man can fill the inconsis- 
tent and incompatible characters of plaintiff and de- 
fendant in the same case, any more than he can make 


' avalid contract with himself. Barrett as an individual 


could not sue the Texas and Atlantic Refrigerator Car 
Company through Barrett as its president, and have 
the summons served on himself as its legal representa- 
tive. His interest on one side would conflict with his 
duty on the other; and the law, in its wisdom, would 
not, and does not, place him in the position where his 
interest and his duty conflict. 

Every suit is based on the assumption that there is a 
real conflict between adverse interests, which the par- 
ties themselves cannot settle, and hence resort is had to — 
the proper judicial tribunal to determine it according 
to the rules of law. But there can be no binding de- 
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termination of any interests or controversy without 
party has notice to come in and show cause, if any he 
has, against the complaint and relief sought by the 
actor in the suit. The notice must be served on the 
adverse party, vr on some one, who, by obligation, 
duty, or interest, is bound to protect the rights of the 
adverse party. The whole theory of jurisprudence re- 
quires that the party against whom the complaint is 
made must have wzofzce of the complaint—must have 
his day in court to answer it, and show that it it false 
or unfounded in fact, if he can do so; or, if he is not 
notified, any judgment by default or decree pro confesso 
that may be taken against him will be a nullity. 

A notice in a suit imports, by its very terms, a service 
of the summons upon the adverse party, or, in case of a 
corporation, upon an officer or agent who is the repre- 
sentative of the adverse side—one who is faithful and 
loyal to the adverse side—and not upon an officer who 
is the real party in interest in the suit against the cor- 
poration, and whose interest it is to conceal the service 
of the summons on him, so that his complaint may be 
admitted by failure on the part of the corporation to 
deny it. The very object and purpose of serving a 
summons might be effectually thwarted by serving it 
upon the one who brings the suit, the real party in 
interest, and his concealing the service; and .the cor- 
poration might be financially ruined, when, in fact, it 
had a good and meritorious defense to the complaint 
made against it. 

A judgment by default taken against a corporation 
upon the service of the summons upon the plaintiff who 
is the president of the corporation is null and void. 

Buck v. Ashuelot Manufacturing Company, 4 
Allen, (Mass.,) 357. 
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A decree fro confesso taken against a corporation 
upon a service of the summons upon one of the plain- 
tiffs, who is a director in the corporation, is null and 
void, although, in the absence of the president and the 
other officers, it would have been a legal service if the 
director had not been one of the plaintiffs in the case. 

St. Louis and Sandoval Coal & Mining Co. z. 
Edwards, 103 IIl., 472. 

St. Louis and Sandoval Coal & Mining Co. z. 
Sandoval Coal & Mining Co., r11 /d., 32. 

Same v. Same, 116 /d., 170. 

St. Clair v. Cox, 106 U. S., 350. 

Harris v. Hardeman e¢ a/., 14 How., 334. 


So jealous is the law of self-interest that it will not 
permit an officer to serve process in a case in which he 
is a party, or is the complainant. ‘‘The law wisely 
foreseeing that the ministers of justice should be freed, 
as far as practicable, from all the improper bias which 
may result from self-interest, has declared that no man 
shall be his own officer, and that no one shall, in his 
own person, and by his own hand, do himself right by 
legal process. ‘Therefore, where an officer is interested, 
it declares that another shall act; and this in principle 
applies to all, though to some with greater, others with 
less, force.’’ 

Singletary v. Carter, 1 Bailey, (So. Ca.,) 467. 


No distinction is taken as respects the nature of the 
process or the degree of interest which disqualifies an 
officer from serving process in a case to which he is a 


party. The broad ground is taken that no officer who 


is interested in a suit, or who is even a party to it 
without interest, shall serve any process appertaining 
to it from the commencement to the conclusion. And 


25 


a judgment by default taken upon a service in such a 
case is a nullity. 

Knott v. Jarboe, 1 Met., (Ky.,) 504. 

Chambers v. Thomas, 3 A. K Marsh, 536. 

Gage v. Graffan, 11 Mass., 181. 

Boykin vw. Edwards, 21 Ala., 261. 

Woods wv. Gilson, 17 IIl., 218. 

Filkins v. O'Sullivan, 79 IIl., 524. 

Ford wv. Dyer, 26 Miss., 243. 


Where an officer is disqualified from serving process 
his deputy is likewise disqualified, for the deputy can 
only act for him and in his name. 

Gage wv. Graffan, 11 Mass., 181. 
May wv. Walters, 2 McCord, 470. 


Even where the officer is not a party to the suit, but 
is the husband of a party, he is disqualified from serving 
process. 

Scanlan vw. Turner, 1 Bailey, (So. Ca.,) 421. 


Where a corporation is under the control of the guilty 
parties, and a suit involving their management is neces- 
sary, the court would not allow them to bring the suit, 
even if they were willing. It would be a mockery of 
justice to require or permit such a suit to be prosecuted 
under their management. 

Cook on Stock and Stockholders, (695,) and cases 
cited. 
Heath vw. Erie Railway Co., 8 Blatch., 347, 


All the analogies of the law are against the legality 
of the service of the summons in this case. 

It follows that the service of the summons in the case 
of William Nichols against the Texas and Atlantic Re- 
frigerator Car Company, in the Circuit Court of Pettis 
County, Missouri, was illegal; that said court never 
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acquired jurisdiction over said company ; and that the 
judgment by default rendered on said service was, and 
is, null and void. And being null and void, that it was 
~: not legally admissible in evidence against the plaintiff 
in error in this case for the purpose of basing a recovery 
thereon against him as a stockholder in said corporation. 
What the practice act of Missouri, above referred to, 
provides, is contained, in different language, in sec. 5 of 
the act of Congress, of March 3d, 1875, ch. 137, and, 
-according to the application frequently made of this act 
to cases, this suit has no standing whatever. It isin all 
respects collusive, and a fraud upon the jurisdiction of 
the court. Not more in point in this regard is Jayden 
v. Manning, 106 U. S., 586, and are the cases therein 
cited, than is this, and right here the argument might 
well be concluded. 
See also Farmington zv. Pillsbury, 114 U.'S., 138. 


—_- 
DIRECTORS ARE TRUSTEES. 
II. The directors of a corporation are trustees for the 
corporation and its stockholders. 
Jackson v. Ludeling, 21 Wall., 616. 
Sawyer v. Hoag, 17 /d., 610. 
Wardell v. U. P. Railway Co., 103 U. S., 651. 
Cumberland Coal Co. v. Sherman, e/. a/., 30 
Barb., (N. Y.), 553- 
San Diegow. S. D. & L. R. R. Co., 44 Cal., 116. 
Railroad v. Howard, 7 Wall., 392. 
So is the president a trustee for the corporation and 
; its stock ho!ers 
~— The unpaid stock subscriptions are a érust fund for 


the payment of the debts of an insolvent corporation. 
Wait on Insolvent Corp., sec. 142. 
Wood v. Dummer, 3 Mason, 308. 
Sawyer 7. Hoag, 17 Wall., 610. 
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tT Where directors are themselves creditors, they are 
if | precluded from so dealing with the property or assets 
| of the corporation as to secure to themselves preferences 
and advantages over other creditors. 


i Wait on Insolvent Corp., sec. 570. 
Koehler v. Black River Falls Iron Co., 2 Black., 
715. 


Thompson, Stockholders’ Liability, sec. 386. 


The unpaid subscriptions for stock being a trust fund, 
should be administered in equity for the benefit of all 
creditors, and not at law for the benefit of Barrett 


ee 


tage 


alone. 

Barrett sustained the relation of /rustee to the Texas 
and Atlantic Refrigerator Car Company and its stock- 
holders in the double capacity of president and director; 
and by reason thereof he could not sue a/ /aw any more 
than one partner can sue another partner at law on an 
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unsettled partnership account. 
Story, Eq., secs. 66, 79, 80, 81. 
Perry on Trusts, secs. 13, 17. 
Van Ness v. Forrest, 8 Cr., 30. 


a 


The relation of directors and officers to a corporation 
and its stockholders is fduciary. It is similar to the 
relation of a partner to his copartners. One partner is 
an integral part of the partnership; and for this reason 
he is so identified with it that he cannot sue it in an 
action at law. 

No man can sue himself at law for technical reasons. 
But this technicality does not exist in a court of equity. 
It is sufficient in a court of equity that all parties in 
interest are before the court as plaintiffs or as defend- 
ants, and they need not, as at law, in such a case, be on 
opposite sides of the record. 

Story, Eq., secs. 679, 680. 


‘teeth Radel Spe 


31 


This very case illustrates the necessity of taking an 
account. ‘‘Barrett acted as president, secretary, treas- 
urer, and everything else ; in fact, he was the company.”’ 
(Mirick’s testimony, Rec., 71.) No man can tell from 
this record whether Barrett is indebted to the company 
or the company to Barrett. This fact can only be ascer- 
tained by taking an account of all the transactions of 
the company. . This account cannot be taken in an 
action at law. It can only be taken in a court of 
equity. | 

Story, Eq., sec. 664. 


The payment of the two notes to the Commercial 
Bank of St. Louis by Barrett, upon which the judgment 
by default was rendered, was simply that much money 
advanced for the company. But how much did Barrett 
owe the company? This record does not show. Bar- 
rett subscribed for $25,000 stock. Was it all paid? If 
so, when and how? Did he pay it by crediting himself 
with his salary at $5,000 a year when his services were 
not worth that sum? ‘‘It was too much fora man of 
his business capacity.’’ (Rec., 71.) It was never fixed 
by the company or its directors. Did he credit his stock 
with his large traveling expenses? If so, how much? 
His accounts never were settled. No officer or agent of 
the company was authorized by the by-laws to settle 
with him. Only the Board of Directors could settle with 
him; and it never did settle. He could not settle with 
himself. 

Davis v. Rock Creek L. F. & M. Co., 55 Cal., 


359, and cases. 


When did his large salary and large traveling expenses 
cease? Was it before or after he had sold all its prop- 
erty under the deeds of trust given to secure himself, 
and the return of zz//a dona of the execution for his use 
and benefit? After the corporation became insolvent 
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he could not legally set off his stock with his salary and 
traveling expenses. This gave him an unjust preference 
over other creditors of the corporation, which is not per- 
missible in equity. The debt which he owed the cor- 
poration for his stock, and the debt which the corpora- 
i) tion owed him for his salary and traveling expenses, and 
the money advanced to the Commercial Bank of St. 
Louis, were not mutual debts, and they could not be set 
off against each other. The debt which he owed for his 
; stock was a trust fund for the payment of all other cred- 
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a itors of the corporation. 

| Lawrence v. Nelson, 21 N. Y., 158. 

} Shickle v. Watts, 94 Mo., 418. 

it Sawyer v. Hoag, Assignee, 17 Wall., 6r0. 
‘ei “ 


Barrett, as president of the Texas and Atlantic Re- 
oe frigerator Car Company, could not make a note to Bar- 
; rett, individual. He could not contract with himself. 
Wilbur vw. Lynde, 49 Cal., 290. 
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Barrett testified that he had authority from the direct- 
ors.to execute the notes in question. (Barrett’s testi- 
mony, p. 46.) And he produces a resolution (Exhibit \ 
B, p. 51,) as his authority. But it does not sustain his 
testimony in this respect. It reads: ‘‘ The president is 
hereby authorized to dorrow such amount as may be 
necessary for carrying on the business, and to give the 
company’s paper therefor, and will protect him against 
any loss by reason of his endorsement as security there- 
for.”’ 

This is no authority to make a note to himself, and 
as he was disqualified by reason of his fiduciary relation 
to the corporation from contracting with himself, the 
notes in question were null and void as notes. b 

Barrett testified that the book containing the record 
of the proceedings of the Board of Directors is lost 
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(Rec., 44), and he gave that as a reason why he did not 
furnish a copy of the resolution authorizing him to 
make the deeds of trust securing the notes in question. 
But he testified that the resolution was passed at a 
called meeting of the Board at Denison, Texas, on the 
29th of May, 1875. That there were present at that 
meeting himself and F. A. Hyatt and T. L. Rankin. 
(Rec., 44.) 

He, being the payee and indorser on the notes to be 
secured, was disqualified by self-interest from sitting 
and acting as a director in the passage of the resolution 
for his own security. 

Foster v. Mullanphy Planing Mill Co., 92 Mo., 89. 
Chew v. Ellingwood, 86 /d., 260. 

Hartchinson v. Green, g1 /d., 366. 

Eppright v. Nickerson, 78 /d., 482. 


Moreover, he does not show that notice of said meet- 
ing was given to the other directors—the Board con- 
sisted of five—nor that there was any by-law authoriz- 
ing him, as president, to call said meeting. It follows, 
then, that the deeds of trust securing him as payee and 
indorser on said notes was null and void. 

Even if the meeting of the directors had been a legal 
one, Barrett, by reason of his fiduciary relation to the 
corporation and its stockholders, could not thus secure 
to himself a preference and an advantage over other 
creditors of the corporation. 


BARRETYT’S INCAPACITY TO SUE EXTENDED TO 
NICHOLS. 


III. Barrett, by reason of his Aduceary relation to 
the Texas and Atlantic Refrigerator Car Company, 
was disabled from prosecuting an action at law against it. 

Pollard ». Bailey, 20 Wall., 520. 
Terry v. Tubman. g2 U. S., 156. 
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And if he was disabled to prosecute an action at law 
against said company, he could not confer authority 
on Nichols to do so for his use and benefit. What he 
could not do dzrectly he could not do znadtrectly. 


IV. This being a suit at law to recover a trust fund, 
the court below had no jurisdiction. A court of eguzty 
is the only forum in which trusts are cognizable. 
When the case was removed from the Circuit Court of 
Pettis county, Missouri, into the Circuit Court of the 
United States for the Western District of Missouri, the 
subject-matter of it properly placed it on the eguzty 
side of that court; and the pleadings, according to the 
practice obtaining in the Circuit Courts of the United 
States in cases of removal, should have been reformed. 

Thompson v. Railroad Co., 6 Wall., 134. 
Bennett v. Butterworth, 11 How., 669. 
Perry on Trusts, Sec. 63, 65. 

Oelrichs v. Spain, 15 Wall., 228. 


A bill should have been filed by Barrett, he being the 
real party in interest on behalf of himself and all other 
creditors who would come in and contribute towards 
paying the cost of the suit, making all the stockholders 
of the Texas and Atlantic Refrigerator Car Company 
who had not paid their stock in full, parties defendants. 
This is the practice which obtains in such cases in the 
United States Circuit Courts. The trust fund, if in- 
sufficient to pay the creditors in full, is by sich suit 
distributed pro rata. This is equity. No one creditor 
is permitted to gain a preference or unfair advantage 
over other creditors. Such a thing is not tolerated in 
equity. Nothing but absolute fairness and equality is 
allowed. 


Case v. Beauregard, ror U. S., 688. 
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The Texas and Atlantic Refrigerator Car Company 
was a dusiness corporation organized under the eighth 
article of chapter 21 of the Revised Statutes of Missouri. 
Under the provisions of that article the remedy against 
a stockholder for unpaid stock is by szez. 

Stats. of Mo., Sec. 940. 
Haskins v. Harding, 2 Dillon, 99. 


The remedy by swz¢ against stockholders, in business 
corporations, is exc/ustve of all other remedies. 
Fourth National Bank v. Franklyn, 120 U. S., 


747: 


It was contended by counsel for defendant in error in 
the court below on the argument of the motion in arrest 
of judgment, that the petition might be treated as a 
motion for execution on the judgment rendered by the 
Circuit Court of Pettis county, Missouri, under section 
736 of the Revised Statutes of Missouri (vol. 1, 1879), 
and the court so treated it, and the motion was over- 
ruled. But this is an erroneous ruling, for the very 
obvious reason that the statute expressly provides that 
the remedy against a stockholder in a duszness corpora- 
.tion to recover his unpaid stock shall be by ‘‘suit,”’ 
and this is such an expression of one that it excludes 
all others. 

This case possesses all the elements of a suit as re- 
quired by the practice act of the State of Missouri. A 
petition in form and substance was filed in the name of 
the defendant in error against the plaintiff in error and 
H. D. Mirick in the office of the clerk of the Circuit 
Court of Pettis county, Missouri, on the 25th day of 
January, 1881; asummons was duly issued to the sheriff 
of that county returnable to the next term of that court, 
and, the defendant not being found, an a/7as summons 
was issued and served on the plaintiff in error, and 
Mirick voluntarily entered his appearance, and they 
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filed ananswer. After the case was removed an amended 
answer was filed and a reply was filed to the answer. 
Issues were joined and they were submitted to the jury 
and a verdict rendered for defendant in error, and judg- 
ment rendered on this verdict. Here are all the ele- 
ments of a regular swz¢ at /aw under the practice act of 
the State of Missouri. (Ide, Chapter 59 of the Revised 
Statutes of Missouri. ) 

This case was not inaugurated by the defendant in 
error by filing a mo/zon for execution under section 736 
of the Revised Statutes of Missouri, and it was too late 
for him to shift his ground when he had recovered a 
regular judgment, not only in form but in effect, after 
it. was challenged by notion in arrest of judgment. 

The motion for execution under section 736 is not an 
original but a supplemental proceeding on the judgment 
rendered against the. corporation. But the petition 
filed in this case is an orzgzna/ suit seeking an independ- 
ent judgment against the plaintiff in error for the 
amount of his unpaid stock in the Texas and Atlantic 
Refrigerator Car Company. The crucial test in a case 
of this kind is this: If the motion filed asks simply 
that an execution for the amount of the stockholders’ 
unpaid stock be issued on the judgment against the 
corporation, then it is a motion for execution under 
section 736; but if it asks for a sudgment against the 
stockholder for the amount of his unpaid stock, then it 
is a suz¢ on a stockholder’s liability. 

Paxon v. Talmage, 87 Mo., 13. 


The word ‘‘suit,’’ in section 940, is used in a tech- 
nical sense—z. é.. 1t requires the suit to be brought by 
and against all necessary and proper parties plaintiff 
and defendant. As the suit is to recover a ¢rust fund, 
it must be by a bill in equity, and the rules and princi- 
ples of equity pleading and procedure define by whom 


— 


37 

and against whom the suit must be brought. It should 
be brought by Barrett for himself and all other credit- 
ors who might come in and contribute towards paying 
the costs of the suit, and against all the stockholders 
who had not paid their stock in full, and then the Court 
would decree the sum recovered to be paid fro ra/a to 
the creditors, if insufficient to pay them in full. This 
would settle everything in one suit, and thus prevent a 
multiplicity of suits. 

There was a defect of parties plaintiff as well as par- 
ties defendant. This is apparent on the face of the 
record. Moreover, the distinction between actions at 
law and suits in equity isstrictly preserved in the courts 
of the United States. What is properly the subject of 
an action at law cannot be tried by a suit in equity. 
This case, being for a ¢rust fund, could not legally be 
tried by this action at law. 

It should have been tried on the eguzty side of the 
court. 

COLLUSIVE JUDGMENT 


V. The judgment by default rendered in the Circuit 
Court of Pettis county, Missouri, was recovered by co/- 
duston between Barrett and Nichols for the purpose of 
unjustly coercing money out of the plaintiff in error. 
He was no party to that judgment, had no right to con- 
trol it, and he could not appeal from it, as none but 
parties to the record can appeal, (109 U. S., 173.) 
Hence, it is not res judicata as to him. He has a right 
to impeach, as he attempted here. 

Michaels v. Post, 21 Wall., 426, 427. 

Freeman on Judgments, 334, 335, 336. 

Parkhurst v. Summer, 23 Verm., 538. 

Dakota County wv. Glidden, 113 U. S., 222 and 
cases cited. 


And having shown the whole thing was a device on 
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the part of Barrett and Nichols to give jurisdiction that 
could not be properly exercised, and to avoid an ac- 
counting in equity, the’ only mode by which the rights 
here could be fully ascertained and determined, the 
case should be reversed, and the court below directed 
to dismiss the case, as was done in Hayden v. Manning, 
supra. 
Respectfully, 


A. H. GARLAND and 
JAMES CARR, 
Attorneys for Plainttff. 
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supreme Court of the United States. 


OCTOBER TERM, 1888. 


NO. 190. 


ROBERT S. STEVENS, Plaintiff in Error, 
Vs. 


WILLIAM NICHOLS. 


In error to the Circuit Court of the United States for the Western 
District of Missouri. 


Statement of the Case by Defendant in Error. 


This isa proceeding to recover from the plaintiff in error 
an unpaid balance due upon his subscriptiou to the capital 
stock of the Texas and Atlantic Refrigerator Car Company 
by the defendant in error as a judgment creditor of said cor- 
poration. The proceedings were commenced in January, 
1881, in the circuit court of Pettis County, Mo., when the 
detendant in error, as plaintiff in said proceeding, filed his— 
petition (Record p. 3), alleging the incorporation of the 
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Texas and Atlantic Refrigerater Car Company ; the execu- 
tion of two notes by said corporation, dated respectively 
May 6th and 14th, 1875, each due in three months after date, 
and the recovery of judgment in the sum of $10,377.21 there- 
on against said corporation by this defendant in error at the 
January term, 1876, of the said circuit courtof Pettis County, 
Mo., in a suit commenced on Dec. 1rth, 1875. 

Also the issuing of execution on said judgment and the 
return of the same with a credit of $12.00 and xu/la bona as 
to the residue, and that, except said sum of $12.00, the whole 
of said judgment remained unpaid and due the plaintiff. 

Then follows the further allegation of the subseription to 
_the stock in said corporation by the plaintiff in error in the 
suin of $5,000.00 upon which, it was admitted, he had paid 
$1,000, and that the balance was still due and unpaid ; and 
that the plaintiff, defendant in error, had demanded the same 
on March 7th, 1876, 

Then follows a prayer for judgment against said Stevens, 
plaintiff in error, for the said balance of $4,000.00 with vu per 
cent. interest from March 7th, 1876. 

Summons was issued and served upon said Stevens, and 
he appeared in the circuit court of Pettis County, Mo., and 
by proper proceedings procured the removal of said case to 
the United States Circuit Court for the Eastern Division of 
the Western District of Missouri. (Record pp. 7-9.) 

In the U. S. circuit court the plaintiff in error filed an 
amended answer ( Record p. 11, ) in which he denied each and 
every allegation in the petition, and further alleged that the 
- notes upon which the judgment had been recovered by the de- 
fendant in error, Nichols, against the Texas and Atlantic Re- 
frigerator Car Company had been executed by said company by 
its president, J. R. Barrett, to himself as payee, and endorsed 
by said Barrett in blank ; that prior to the institution of said 
suit against the corporation, and after the maturity of said 
notes, saidBarrett, the payee and endorser thereof, had paid 
off and fully satisfied said notes to the Commercial Bank of 
St. Louis as the owner and holder thereof, and that at the 
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time of the institution of said suit against the corporation, 
and at the time of the judgment therein, the plaintiff Nichols 
had no title or interest in the said notes or either of them, 
and that he instituted and prosecuted said suit in his own 
name for the exclusive use and benefit of said Barrett in pur- 
suance of an illegal and corrupt agreement between Nichols 
aud Barrett; that Barrett is the real party in interest; that 
said suit was instituted and prosecuted for the purpose and 
with the intent of unjustly and illegally coercing money out 
of the plaintiff in error as a stockholder in said Texas & 
Atlantic Refrigerator Car Company, and for the purpose of 
preventing the defendant as such stockholder from setting up 
certain equities and defenses existing between said Barrett as 
president of said Texas & Atlantic Refrigerator Car Company 
and this plaintiff in error as a stockholder therein. 

The answer further alleges that the said pretended 
judgment against said corporation was obtained and pro- 
cured by fraud. (In what this supposed fraud consisted 
is not alleged. ) 

“To this answer was filed a reply admitting the execution 
of the notes by J. R. Barrett as president. and that the same 
were payable to his order, and endorsed by him; and alleging 
that they were so executed under direction and authority of 
the officers and directors of the company in the regular course 
of business for a good and valuable consideration. 

The reply then puts in issue all other allegations of new 
matter contained in the answer ; and further pleads that the 
matter of the ownership of said notes and the right of the 
plaintiff Nichols to recover judgment thereon and the liabil- 
ity of the Texas & Atlantic Refrigerator Car Company on 
said notes were matters at issue in said suit on said notes, and 
were therein submitted for adjudication to the circuit court 
of Pettis County, Mo., which rendered judgment on said 
notes, and that all said matters were concluded by said judg- 
ment, and are res adjudicata as to said Texas & Atlantic 
Refrigerator Car Company and the defendant Stevens, plain- 
tiff in error, asa stockholder therein. (Record p. 15.) 
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At the April term, 1885, of the United States circuit court 
the cause was tried beforea jury. The plaintiff Nichols 
offered in evidence a certified copy of the proceedings and 
judgment in the case of William Nichols against the Texas 
& Atlantic Refrigerator Car Company in the circuit court of 
Pettis County, Mo., to the introduction of which the de- 
fendent Stevens objected for the reason that the United States 
circuit court had no jurisdiction over the subject-matter of 
this suit; because the defendant Stevens was nota party to 
the judgment in said Pettis County circuit court ; because 
J. R. Barrett was the owner of the notes upon which said 
judgment was recovered, and was president of the said Texas 
& Atlantic Refrigerator Car Company, the maker of said 
notes, at the time suit was brought thereon, and said 
suit was brought for his benefit, and was served on him 
as president of said company, and that judgment was 
rendered by default and is null and void; and because said 
record was incompetent evidence against the defendant 
Stevens for any purpose except to show that the plaintiff 
(Nichols) had recovered jndgment against the Texas & 
Atlantic Refrigerator Car Company, and an execution had 
been issued thereon and returned mudla bona, 

These objections were overruled by the court, and the re- 
cord was readin evidence. It wasa full transcript of the plead- 
ings, record entries and the execution and return thereon in 
the said case of Wm. Nichols vs. the Texas & Atlantic Refrig- 
erator Car Company, in the circuit court of Pettis County, 
Mo., showing that said suit was instituted Dec. 11, 1875, 
upon two notes executed respectively on May 6 and 14, 1875, 
by the said Texas & Atlantic Refrigerator Car Company by 
J. R. Barrett, president, for the sums of $5,800.00 and $4, 200.00 
respectively, both payable three months after date to the order 
of J. R. Barrett, at the Commercial Bank ot St. Louis, and en- 
dorsed by J. R. Barrett and Joel Ellis; also, that summons 
issued on said suit, and was served on J. R. Barrett as the 
president of the Texas & Atlantie Refrigerator Car Company ; 
that at the January term of 1876 judgment was rendered on 
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said notes in the sum of $10,377.21 ; that afterward execu- 
tion issued on said judgment and was subsequently returned 
with a credit of $12.00 and unsatisfied as to the balance, 
‘‘There being no other goods, chattels or property found 
belonging to the defendant on which to levy this execution.”’ 
(Record pp. 23-27.) 

The plaintiff also read in evidence the subscription 
paper to the stock of the Texas & Atlantic Refrigerator Car 
Company, as follows : 

‘*We, the undersigned, hereby subscribe the number of 
shares set opposite our naines in the Texas & Atlantic Refrig- 
erator Car Company, and obligate onrselves to pay therefor 
according to the by-laws or resolutions. of the Board of 
Directors of said Company. 

Witness our hands this 


day of July, 1873. 


Name. No. of shares at $100 each. 
R. S. Stevens, Fifty shares (50) 
Jj. R. Barrett, i 
F. L. Rankin, De <7 
F. A. Hyatt, ma 
W. P. Robinson, = 


(Record page 28.)”’ 

Also stock-stub as follows : 
‘*Texas & Atlantic Refrigerator Car Company of Missouri. 

No. of certificate, 8. 

No. of shares, twenty. 

Amount paid, $1.000.00. 

To whom issued, R, S. Stev ens, 

Residence, Sedalia, Mo. 

Date, Aug’t 1, ’74. 

Receiv a certificate referred to shes e, this day 
of 187 . 

(Record page 29.) 


This was all the evidence offered by the plaintiff. 
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The defendant then offered a demurrer to the plaintiff's 
evidence, which was overruled by the court, and defendant 
excepted. | 

The defendant then read in evidence the deposition of 
the plaintiff, Nichols, taken by the defendant in St. Louis, 
on September 7th, 1883, in which Nichols testified: that he 
resided in the city of St. Louis, and that he was then the 
president of the Commercial Bank of St. Louis ; that he had 
held a great many notes of the Texas & Atlantic Refrigera- 
tor Car Company, at one time having as much as $40,000 
of its notes; that he was unable to testify in regard to 
any particular note by a statement of its date and amount 
without he could see the note itself; that he kept no mem- 
orandum of the transactions about said notes ; that whether 
any particular note was secured by a deed of trust on property 
in Denison, Texas, he was unable to state; kut he did have 
some notes so secured, and he and the trustee, Jolinson, went 
to Texas and sold the property, but he could not remember 
what notes they were. He bought in the property at the 
sale; did not know whiat was the value of the property at that 
time. Could not recollect how many people were present 
at the sale; a large number, but they were all strangers to 
him. ‘The property sold was a piece of land and an old 
slaughter-house. He afterward sold the land for $150. 
Thinks there was another deed of trust made by the Company 
on a steam engine and boiler, and other apparatus in the 
slaughter house at Denison, and also on 50 cars belonging 
to the Refrigerator Company, but does not recollect whether 
he was present at the sale of that property or not. Ifthe 
property uuder both deeds of trust was sold at the same 
time, he was present; but if sold at different times he 
thinks he was not, as he did not remember of having gone to 
Texas more than once on that business; didn’t recollect 
whether other persons bid or not. Did not then recollect 
the amount:of the bid, nor whether or not all of the Refrig~ 
erator cars were present at the time of the sale. ‘There was 
no fraud or concealment about the sale; it was free and open 
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to any body that wanted to bid, and he would have been glad 
for some one else to have done so. After the cars were 
bought at the trustee’s sale, he leased them for a while 
to the Missouri, Kansas & Texas Railway Company, and 
afterward sold them to the Company. Could not then state 
the terms of the lease, but thought it was one and a haif 
cents per mile. Could not state the date of the sale of the 
cars to the railroad company, but it was while William Bond 
was receiver of the Missonri, Kansas & Texas Railway. He 
could not then state the terms of the sale, but knew that 
there was at the time due on the cars about $30,000 to the 
manufacturing company that made them, and that company 
held the title to them until they were paid for. He knew 
that they were sold for enough to the railroad company to 
pay the manufacturing company the amount due on them, 
which was paid, but whether he realized any more or not, he 
was unable to say. The Commercial Bank collected the 
money from the Missouri, Kansas & Texas Railway and paid ° 
it to the Springfield Company that had the lien on them. 
‘*T cannot tell you whether I got a cent from them myself or 
not. Ido not know of any way by which I can -refresh my 
memory about it;if ] was to be hung for it, I cannot tell.”’ 
My recollection is that the fixtures in the slaughter house 
were sold for old iron, except perhaps the engine, but I do 
not recollect much about that. The Commercial Bank owned 
some of the Refrigerator Car Company notes. I don’t know 
whether they owned these notes or not. I could tell by look~ 
ing. lIauthorized Philips and Vest to bring suit on these 
notes. I can’t teil whether these notes have been paid with- 
out looking at them. This suit is prosecuted for the use and 
benefit of J. R. Barrett. 

Question. Have you any interest in this suit? 

Answer. I can tell you exactly how the case stands. 
Mr. Barrett and the Refrigerator Car Cumpany both owed 
the bank and myself a large amount of money ; it was the 
Company’s debt, and Barrett was endorser forit. I was anx- 
ious to get it paid, and in order to get the money I agreed to 
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prosecute this suit against the stockholders of the Refrigera- 
tor Car Company. I agreed with Mr. Barrett to do this. 
Mr. Barrett mortgaged his property and paid us the amount 
due. I can’t say when it was that Barrett paid this. He paid 
both to the bank and myself. He paid all of the debts of the 
company, and it must have cost him a great deal o: money, 
as I understand he paid the entire debts of the Car Company. 
He mortgaged his farm to the Northwestern Mutual Life 
Insurance Company for $35,000 in the fall of 1875, and with 
the money realized paid off all the debts of the Car Company, 
so far as know. ‘This payment was before the commence- 
ment of the snit against the Texas & Atlantic Car Company. 
I had in my possession some 8,000 or 10,000 dollars in bonds 
issued by the city of Deriison as security for some debt of the 
Car Company. Donot remember whichit was. Never real- 
ized acenton them. I turned those bonds over to Mr. Bar- 
ret, I think before the settlement. I don’t remember about 
an injunction to restrain the sale of the property at Denison. 
The buildings on the property at Denison were burned down; 
they were insured and some of the insurance money collected. 
Somewhere between $3,300 and $4,300, to the best of my 
recollection. I don’t remember of any other security for any 
of the Car Company’s debts, and do not know of any other 
money being realized. I made the sale of the refrigerator 
cars to the Missouri, Kansas & Texas Railway Company, 
and Barrett helped me. I closed up the sale and made the 
transfer. 

On cross-examination he said that he supposed the 
bonds were turned back to Barrett as president of the Car 
Company ; in the debts due to him and the bank the Car 
Company was the principal and Barrett was on its notes as 
surety. At the time of the settlement with Barrett the Com- 
pany had nothing out of which anything could be made. 
The money market was then very close, and money hard to 
get. Barrett paid 10 per cent. for the money he borrowed. 
We knew at the time that Barrett had to borrow the money. 
It was part of the agreement that Mr. Barrett was to mort- 


(9) 


gage his farm and get the money, and then we were to go on 
and bring this suit. That is, in consideration of his doing 
this to expedite the settlement I was to prosecute the suit. I 
do not think the notes sued on were ever canceled in any 
manner. Isent the notes to Philips & Vest to have suit 
brought on them and at the same time I had received from 
Mr. Barrett the amount of the notes in cash. I gave Barrett 
iny due bill for $1o,o00 for the amount represented by the 
notes, Which I did not surrender, and those notes which I 
sent to Philips & Vest for suit would have been cancelled, 
by reason of the receipt of that amount of money, had it not 
been for the contract that I was. to prosecute the suit brought. 
Barrett still holds my due bill. I did this for the purpose of 
aiding Mr. Barrett asa friend of lis in getting his money out 
of the notes. It was not done for the purpose of covering up 
anything improper in any transactions we had had. Before 
signing the deposition the witness stated : his recollection 
was much confused as to whether he was personally present 
at the sale in Texas, and that he relied upon the statement 
of Mr. Barrett to him, that he was there. He also added 
that he then recollected that he did have security on some 
real estate in Chicago belonging to either Barrett or the Car 
Company, he did not remember which. ( Record pp. 29-37.) 

The defendant also read the deposition of J. R. Barrett, 
taken in Sedalia, Mo., on November roth, 1883. The wit- 
ness stated that he was the first and only president of the T. 
& A. R. Car Company, which was organized in July, 1873. 
That his active duties as president and the active business of 
the Company ceased a little before the sale of the property of 
the Company at Denison in the year 1875. That they had 
quit slaughtering beef before that date. ‘The stockholders at 
the time of organization were : 


F. L. Rankin, 100 shares 
J. R, Barrett, eae 
F. A. Hyatt, i. = 
. W. FP. Robinson, be 


R. S. Stevens. ee 


s 
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Other parties afterwards became stockholders, and amounts 
were paid on subscriptions as follows ° 


T. L. Rankin, Nothing 
J. R. Barrett, $ 25,000 
F. A. Hyatt, 3,750 
W, P. Robinson, Nothing 
R. S. Stevens. | $ 1,000 
Levi Parsons, 5,000 
H. D. Mirick, 

H. A. Matherson, 

Joel Ellis, 

J. B. Thurston, 

William Wicks, 

Edw: Perry, 

H. B. Henson, 


The above amounts were paid in cash, except $12,500 
which was paid by Joel Ellis, in real estate in Cook County, 
Illinois, in or near Chicago ; this real estate was conveyed 


to A. D. Jaynes as trustee for the Retrigerator Car Company; 
it was an undivided third interest in 18 acres of land. Wil- 
liam Nichols was not a stockholder in the Refrigerator Car 
Company. 


As president of the Company I executed two notes to 
myself. One dated St. Louis, Mo., May 6th, 1875, for $5,800, 
payable in three months after date at the Commercial Bank, 
St. Louis, endorsed in blank by J. R. Barrett, and Joel Ellis. 
And another note dated St. Louis, Mo., May 14th, 1875, for 
$4,200, payable three months after date at the Commercial 
Bank, St. Louis, endorsed by J. R. Barrett and Joel Ellis, 
both notes bearing 10 per cent interest from due. These are 
the notes upon which judgment was rendered on January 26, 
1876, by the Circuit Court of Pettis County, Mo., in favor of 
Nichols against the Refrigerator Car Company. I negotiated 
these notes at or near the date of their execution to the Com- 
mercial! Bank for the benefit of the Refrigerator Car Com- 
pany, ‘They were notin any way, shape or form for my ins 
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dividual benefit ; they were not paid at maturity ; they were 
never paid at all. I never paidthenrt, nor did any one else. 
The Bank got after me to pay the indebtedness. I was en- 
dorser on the notes and told them, or Nichols, who was then 
the Cashier of the Bank, that if he, Nichols, himself would 
give me his note for the amount of these two notes, that I 
would raise money to liquidate the balance of the indebted- 
ness and loan him the amount of these two notes, and he said 
he would do it. I loaned him $10,000 on hisnote and took 
up the balance of the notes that the Refrigerate: Car Com- 
pany owed the bank above these two notes. The amount 
owing to the bank and Nichols by the Refrigerator Car Com- 
pany was $22,500 without [interest. They were all secured 
by a deed of trust on the Denison property and one of them, a 
note to William Nichols for $2,500, dated May 22nd, 1875, 
was also secured by deed of trust on the Chicago property. 
The deed of trust on the Chicago property secured the follow- 
ing notes. The North Granville National Bank of New 
York $5,000 , billof exchange, at three months from April 
gth 1875; the Central Missouri Banking and Savings Associa- 
tion of Sedalia, nofe for $1,500, dated April 20, 1875, due in 
60 days; note to William Nichols, $2,500 dated May 22nd, 
1875, due in one day ; bill of exchange to First National Bank 
of Sedalia, $2.500, May 17, 1875; bill of exchange to J. C. 
Thompson, $2,500, May 17, 1875, at three months; this deed 
of trust was executed by Jaynes, trustee, and the Car Com- 
pany on June ist,1875. The deed of trust on the Denison prop- 
erty secured the following debts ; Bill of exchange, April 25th, 
1875, $5,000, at three months to the Commercial Bank ; note 
to same bank, $5,800, May 6th, 1875, due in three months ; 
note to same bank, $4,200, May r4th, 1875, due in three 
months ; note to same bank, $5,000, May 2oth, 1875, due in 
three months; note to William Nichols, $2,500, May 22nd, 
1875, due one day afterdate. This deed of trust was exe- 
cuted May 31st, 1875. On September rst, 1875, the Refrig- 
erator Car Company, by me its president, executed a deed of 
trust tosecure the same notes in the last preceeding deed on 
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a steam engine and boiler and other apparatus in the 
slaughter house at Denison, Texas, and also on fifty refrig~ 
erator cars, I now hold William Nicliols’ note for $10,000, 
dated St. Louis, Missouri, December 15th, 1875. 
The money I used in the settlement of the Company’s 
debts, I borrowed from the North Western Life Insurance 
Company of Milwaukee. I borrowed it in my own name, 
and mortgaged my farm for it. The notes upon which the 
judgment was rendered against the Refrigerator Company 
were given to the Commercial Bank of St. Louis. The 
reason I loaned Nichols the money was I was security on the 
loans, and he could collect them easier than I. I thought it 
was the easiest way to collect them. I suppose that the 
plaintiff bought the notes from the Bank. I think he was 
cashier at the time these notes matured. I suppose that at 
the time the suit was brought on them Mr. Nichols owned 
the notes, he brought the suit, and from the contract I had 
with him, I conclude he owned them. I donot remember the 
exact date that I got the money from the Insurance Company, 
I think it was in January, it might have been in December. 
The deed of trust was dated December 2nd, 1875, and recorded 
December 16, 1875, and it was some little time after that I 
got the money. Ido not remember whether I took the notes 
from Nichols and delivered them to Philips & Vest or not. 
My impression is that he sent them to Philips & Vest. Ido 
not remember that I employed Philips & Vest to bring suit 
on these notes, but if I did, I employed them for Nichols. 
I have never paid them any fee for bringing that suit. I do 
not know whether Nichols has paid them or not, I have 
never agreed to pay them any fee for attending to these suits. 
I do not know what Nichols has done. I suppose the plain- 
tiff is prosecuting this suit for my benefit, that was the agree- 
ment. There was no contract to pay Nichols anything for 
his trouble, orto let him have any part of the proceeds of 
the judgment. Ihold his note for $10,000 and am endorser 
on the notes he sued on for the same amount, and he has 
$10,000 of the money. I have not given any directions to 
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R Philips & Vest in regard as to how the suit should be 
conducted. 
‘ O. Who employed George P: B. Jackson to conduct 


the present suit ? 
A. Col. Vest told me that he had left it with Mr. Jackson. 


r ©. Have you consulted with and taken the advice of 
Mr. Jackson in regard to the manner of prosecuting this 
suit ? 

wo A. Ihave talked with him and he has asked mea 


great many questions about the case ; he has asked meall about 
the history of the case and I have given it to him and he has 
taken his own course. 


I was at Denison on the 13th of November, 1875, when 
the Slaughter house fixtures, and the other property de- 
cribed in the deeds of trust were sold, the plaintiff was there 
atone time. The first time the property was advertised, the 
sale did not take place. Whether he was there the first or 

” second time, I caunot say. I think he was there the first 
time. My impression is that Nichols’ attorney bought in the 
property. Idid not buy itin. His attorney was there from 
Sherman. I did know the attorney’s name but I have for- 
gotten it now. Ido not think I bidonthe property. I think 

~ there were others bid besides the attorney, but Iam not posi- 
tive ; the property was bid in, in Nichols’ name. Some of 
the cars were in Denison at the time, the balance were on the 
road somewhere. I sawa half dezen or more there. The 

q cars had been in use about two years at tlie time of the sale. 

They originally cost about $1.400 each. ‘The Missouri, Kan- 

sas & Texas Railway used some of them and paid milage on 


. : them after the sale. ‘TI cannot say how much the milage 
, was ; it was not enough*to pay the interest on the indebted- 
_ ness on the cars, which was then over $28.000. I was not 

present at the sale of the property in Chicago. The deed 

4 says that it was sold for $5.000 on June 18th, 1877. The 


real estate in Denison sold for $2.000, the personal property 
and machinery for $1.000, and the company’s interest in the 
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ears, $500; the costs of the sale, were $225. I do not know 
what were the costs of the sale of the property in Chicago, 
I was not there. 

The title to the Chicago property still stands in Nichols’ 
name on the records. Mr. Nichols bought the property sold 
at Denison. He sold the real estate to a party, whose name 
I have forgotten, for $150; the house and fixtures were 
burned. ‘The cars he sold to the M. K. & T. Ry Co., for 
$30.000 on 5 years time, payable $600 per month and interest 
at the rate of 7 per cent on the deferred payments. The date 
of this sale I do not recollect; it can be ascertained in the 
Auditors office of the M. K. & T. Ry Co.- Mr. Nichols 
sold the cars to the M. K. & T. Ry Co., and they were to pay 
$30,000 to the Wasson Manufacturing Company in payments 
as above stated. At the time of the sale of these cars to the 
Railway Company there was due on them to the Wasson 
Manufacturing Company about $22,000. The difference be- 
tween $28.000 indebtedness above mentioned and the $22.000 
had been paid in the interval between Nichol’s purchase and 
the sale by him, it had either been paid by myself or Mr. 
Nichols. I got the difference between the amount the cars 
sold for and the balance due the manufacturing Company, 
I got it from the Agawam Bank; the Wasson Manufacturing 
Company had transferred theirlien on the cars to the Agawam 
Bank and took the obligations of the M. K. & T. Ry Co. for 
the $30.000 ; the bank then loaned me about $8.000 on my 
note, and when the M., K. & T. paid in full the bank 
returned me my note. I have it now at home. I also 
got the insurance on the Slaughter house, which burned 
down, $4.400 from Nichols, and there were some expense, 
attorney’s fee, etc. in procuring it. I donot remember 
of any other money received by me from any other 
source. I do not know where the Denison bonds now 
are ; they were declared invalid and nothing was realized 
on them. They were declared worthless by the United 
States Court in Texas; they were placed in W. H. Bar- 
nett’s hands, but he never realized anything on them. 
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I had authority from the Board of Directors of the Refrigera- 
tor Car Company to make the three deeds of trust herein 
before described. That authority was given before I made 
the deeds, by a resolution at a called meeting of the board of 
directors. The date of the resolution is May 29, 1875. It 
was a called meeting of the board at Denison, Texas ; there 
was a quorum present ; I was there myseif and two others. 
I think the two others were Hyatt and Rankin. ‘The book 
containing the proceedings of the board of directors is lost, 
and I can not furnish a copy. ‘That resolution was ratified 
at the stock holder’s meeting in Sedalia, November 1875, 
I called the meeting at Denison because two of the board of 
directors were there, and it was hard to geta quorum to- 
gether. I was authorized to make the deeds of trust at that 
time because we were out of money and could not pay the 
notes, and the creditors were pressing us, and the stock- 
holders would not pay up their subscriptions. 


The book of the proceedings of the board of directors has 
disappeared in some way. Directly after the stockholders’ 
meeting in November, 1875, it was put in the First National 
Bank of Sedalia, and when we went to find it afterwards it 
could not be found. Mr. J. C. Thompson, the secretary of 
that meeting, put it in the bank ; both he and I made dili- 
gent search for it as soon as we missed it, and have often 
searched for it since, but have been unable to find it. After 
the secretary had copied the proceedings of November roth, 
1875, intothe record book, he gave the minutes to ine and I 
put them in my box in the vault in the Bank, and that is 
how I have them now. There was never any understanding 
between Nichols and me in regard to applying the proceeds 
of the sale of the property in Texas. . 

©. Did you have the present suit instituted against the 
defendants ? 

A. Ihad nothing to do with it. 

Q. Did the plaintiff have it instituted ? 

A. I suppose he did, 
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Mr. Nichols made the bargain with the M., K. & T. in 
regard to the sale of the Refrigerator cars. I knew more 
about the cars than Nichols and did some talking in the mat- 
ter to aid in making the trade. 

On cross examination the witness stated . 

I am stili president of the T. & A. R. Car Company. 
All the notes referred to in my examination in chief as hav- 
ing been negotiated to the Commercial Bank and to Mr. 
Nichols were endorsed by me individually. Iendorsed them 
for the Company. I was obliged to do it to get the money 
and it was wholly for their benefit. I simply endorsed the 
notes as surety. I hadauthority from the directors to execute 
the notes. 

The following, marked exhibit ‘*B,’’ is the original 
resolution adopted by the Board, and which was afterwards 
entered on the record book : 


Rxuinir °**E,* 


‘Resolved, That the President be authorized to build 
and equip a cooling house at Denison in connection with the 
slaughter house there. | 

Resolved, That as it is necessary in order to carry on 
the business of the company to have more money, that the 
president is hereby authorized to borrowsuch amount as may 
be necessary for carrying on the business and to give the 
Company’s paper there.or, and will protect him against any 
loss by reason of his endorsement as security therefor.’’ 

( Record page 51.) 

In regard to the note which was not protested, the Bank 
demanded payment from me immediately upon maturity of 
the note, and from my knowledge of the affairs of ths Car 
Company I knew it was not paid when due. It was some 
little time after I had the contract with Mr. Nichols for the 
settlement of these notes before I-turned over tv him the 
amount Of money called for by the notes. At the time I 
made the contract with Mr. Nichols for the settlement the 
notes mentioned in the deeds of trust as belonging to the 
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Bank were still the property of the Bank. At that time Mr. 
Nichols was the cashier of the Commercial Bank. The ar- 
rangement was made with Nichols at that time that I should 
pay off all the notes held by him and his bank, and that he 
would procure these two notes from the Bank,and I would place 
$10,000. the amount of these two notes, in his hands, for 
which he would give me his note upon the condition that he 
would institute and prosecute such proceedings as might be 
necessary and available to recover from the company or ils 
stockholders the amount unpaid on stock. At that time I 
did not have the money necessary for the purpose in cash and 
it was necessary for me to mortgage my farm to raise it. It 
was a part of the consideration in obtaining that agreement 
from Mr. Nichols, that I should mortgage my farm to raise 
the money without unnecassary delay. It was a part of the 
inducement to me to mortgage my farm to raise this money 
that Mr. Nichols should obtain these notes from the Bank 
and carry them until I realized on the mortgage, and then 
institute and prosecute the suits as before stated. Mr. 
Nichols procured the notes from the Bank and I set about to 
procure the loan on my farm. I made the settlement with 
him entirely from the money I realized from the loan on my 
farm from the Northwestern Insurance Company. That 
money was not realized till the sixteenth day of December, 
1875, the date cf the deed of trust, and it was after that date 
that I paid off the other notes and placed in his hands the 
$10,000, the amountof these notes. It was the express under- 
standing that these two notes were not to be paid by this 


arrangement. The other notes mentioned in the deed of trust 


were turned over to meas paid. It is a fact that these two 
notes were never turned over to me, either as the president 
of the Car Company, or individually, nor to the Company, 
or any of its officers. At the time I realized on the loan 
on my farm I placed the $10,000 in Mr. Nichols’ hands 
and took from him the note mentioned in my examination 
in chief, He has evér since had the money in his hands and 
has now. He has never paid me any interest on it. It is 
a fact that out of that arrangement he makes the interest on 
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the $10,000. It was so contemplated in my agreement with 
him. In the event that Mr. Nichols fails to recover any- 
- thing on the two notes on which he sued, he is entitled, 
under my agreement with him, to still hold me lable on 
said notes, and he will be entitled to use them in pay- 
ment of the note I hold against him, and if he recovers only 
a part of it he will, under that arrangement, hold me liable 
for the amount uncollected and apply it in payment of the 
note I hold against him. There was no purpose to cover up 
anything in having the suit brought by Nichols. I was 
advised that judgment could be obtained quicker by having 
the suit brought by Mr. Nichols than if I had paid them off 
and brought suit in my name. ‘The sales under the deeds 
of trust had taken place at Denison prior to the settlement | 
had with Mr. Nichols. I had become liable to the Wasson 
Manufacturing Company. At the time Mr. Nichols sold 
the cars, bought by him at the trustee’s sale to the M., K. 
& T- R’y Co., I had already paid off part of these notes 
and placed the $10,000 some time before. At the time Mr. 
Nichols sold these cars he had received from me under the 
agreement the whole amount of the notes which had been 
given to him and his kank, and he allowed me whatever 
profit there was on the sale of the cars, or rather excess 
above the debt due to the Wasson Company. He was not 
bound to do this, but did it as a favor to me. It was in pur- 
suance of this act that I had the arrangement referred toin 
my examination-in-chief with the Wasson Manufacturing 
Company, and the Agawam Bank, by which that bank 
accepted the obligations of the M., K. & T. R’y Co. and 
advanced to me the excess thereof above the debt due to the 
Wasson Manufucturing Company, and took my note for it. 


The payments made by me to the Wasson Man’f’g Co. 
between the time Mr. Nichols bought the cars and the time 
he sold them were made in view of the fact that I had fur- 
_nished him the amount of money called for by his notes and 
that he was to give me the benefit of what could be realized 
out of the sale of the cars. I received the insurance money 
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on the slaughter bouse on the same idea, and under similar 
circumstances as those detailed as to the sale of the cars. I 
have not received as much under the benefits allowed me by 
Mr. Nichols as the amounts I paid for the benefit of the com- 
pany on account of my endorsements to the bank and to 
Mr. Nichols, and I paid large sums on account of my en- 
dorsements on othez notes, for which I have received noth-~ 
ing. I tried to sell the Chicago property for the benefit of 
the Company, as its president, before it was sold under the 
deed of trust. I tried repeatedly and had Mr Ellis try. 
Aecording to my recollection I was told that it might be 
sold for $4.000 or $4.500.00. but I never had any direct offer. 
I don’t know what it conld be sold for at the present time. 
At the time it was sold under the deed of trust there were 
some delinquent taxes on the land, and there was a cloud 
upon the title. It cost $1.550.00 to straighten up the title. 
The title, I think, is all right now. I identify the papers 
produced as the ones under which the stock holders’ meet- 
was held Nov. 10, 1875, of which copies are hereto attached, 
marked Exhibits C. D. & E., as follows: 


Py 


EXHIBIT °*C. 
SEDALIA, Mo. Oct. 23d, 1875. 
ToA. D. Fisuer, Justice of the Peace, Sedalia, Pettis Co,., Mo, ; 


The undersigned would represent that they are stock- 
holders and members of the Texas & Atlantic Refrigerator 
Car Company, and that on account of legal impediments a 
legal meeting of such corporation can not be called. | 

Wherefore they pray that vou will as such justice issuea 
warrant to either of us, directing us to call a meeting of such 
corporation, by giving notice thereof as by law required. 

( Signed. ) JNO. MONTGOMERY, Jr. 
J. C. THOMPSON, 
: ( Record page 51.) 
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EXHIBIT °'D.’’ 
‘‘SraTE OF MISSOURI, COUNTY OF PETTIS: 
To JNO. MONTGOMERY, JR., Greeting: | 
Whereas, on the written application of yourself and 
James C, Thompson as members of the Texas & Atlantic 
Refrigerator Car Compauy it appears that there are legal 
impedimeuts in the way of a legal meeting of said corpora- 
tion otherwise, this is to warrant and direct you as such 
members to call a meeting of said corporation, as provided 
by law in such cases made and provided. — 
Given under my hand the 23d day of October, 1875. 
( Signed. ) A. D. FISHER, 
Justice of the Peace within and for Pettis Co., Mo.”? 
(Record page 51.) 
Rxueer “x.” 
NOTICE OF STOCKHOLDER’S MEETING. 


Pursuant to a warrant issued by A. D. Fisher, a justice 
of the peace within and for the County of Pettis and State of 
Missouri, of date October 23d, 1875, notice is hereby given 
to the stockholders of the Texas & Atlantic Refrigerator Car 
Company that there will be a meeting of the stockholders of 
said corporation at the law office of Philips & Vest, in the 
City of Sedalia, Pettis County, Missouri, on the roth day of 
November, A. D. 1875, the object and purpose of which is to 
elect a board of directors for said corporation to examine 
into the action of the board of directors in giving deeds of 
trust on the property of said corporation to secure certain 
indebtedness of said Company to the Commercial Bank of 
St. Louis, Missouri; to the Fitst National Bank, of Sedalia, 
Missouri; to the North Granville Bank, of North Granville, 
New York; to the Sedalia Savings Bank of Sedalia, Missouri; 
to J. C. Thompson, of Sedalia, Missouri, and to William 
Nichols of St. Louis, Missouri, and to approve of their action 
or take such steps as may be necessary to protect the interest 
of said corporation, if said deeds o/ trust were improperly 
given, and also to ascertain the extent of the indebtedness of 
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said corporation and to provide for its adjustment and set- 
tlement, the collection of unpaid subscription, and also 
to examine into the acts and doings of the president of 
said corporation, touching said indebtedness and the man- 
agement of the affairs of said corporation, and to take 
such action thereon as may be advisable or necessary, and 
for such other and further action on the part of said stock- 
holders as they may deem necessary for the adjustment and 
settlement of the difficulties.of such corporation and for its 
further management. 

SEDALIA, Mo., Oct. 23, 1875. 

(Signed) JNO. MONTGOMERY, Jr.” 


Which call was duly published according to law. 
‘(Record pp. 52-53.) 


I, as president, also issued acall for a stockholder’s meet- 
ing at the same time, which I identify as the paper marked 
Exhibit ‘‘F,’’ as follows : 


> 


EXHIBIT ‘‘F. 


OFFICE OF ‘THE ‘“TEXAS & ATLANTIC REFRIGERATOR | 


Car Company,’ SEDALIA, Mo., Oct 18th, 1875. f 


Dear Sir :—Notice is hereby given that there will be a 
meeting of the stockholders of the Texas & Atlantic Refrig- 
erator Car Company at the law office of Phillips & Vest, in 
the City of Sedalia, Missouri, on the roth day of November, 
1875, the object and purpose of which is to elect a board of 
directors for said company and to ratify the action of the 
present board of directors in giving deeds of trust on the 
property of said company to secure certain indebtedness of 
said company to the Commercial Bank of St, Louis; to 
William Nichols; to the First National Bank of Sedalia, 
Missouri; to J. C. Thompson; to the North Granville National 
Bank, of NorthGranville, New York, and the Sedalia Savings 
Bank, and to take such other and further action as may be 
deemed fit and necessary for providing for and securing the 
indebtedness of said company, and approving the action of 
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the president of said company, touching said indebtedness 


and the management of tha aftairs of said company. 
(Signed) J. R. BARRETT, 


Pres. Texas & Atlantic Refrigerator Car Co. 
(Record page 53.) 


A stockholders’ meeting was held in pursuance of these 
notices. Iwas present, H. D. Mirick was presentand par- 
ticipated in the meeting. I don’t think Stevens’ stock was 
represented by Mirick. By reason of the loss of the record 
book as before explained, it cant be produced, but among 
the papers of the corporation I find the original resolutions 
and minutes of that proceeding, which are here produced, 
and copies of which are hereto attached, marked Exhibits, 
G, H, I, J, K, L, M, N, O and P, as follows : 


,? 


EXHIBIT ‘‘G. 


‘“At a meeting of the stockholders of the Texas & 
Atlantic Refrigerator Car Company, at the office of Phillips 
& Vest, in the City of Sedalia, in the State of Missouri, 
on the 10th day of November, 1875, the following proceed- 
ings were had: Notice to stockholders, petition to justice, 
warrant of justice and published notice read by which meet- 
ing was called. List of stockholders read, showing goo shares 
of stock ; 590 shares represented at the meeting. R.C. Sneed 
and J. B. Gantt appointed judges of election. The follow- 
ing were duly elected directors for the ensuing vear: Joel Ellis, 
J. R. Barrett, J. C. Thompson, FE. S. Barrett, T. L. Rankin. 


J. R. Barrett presented statements and balance sheets 
from the books of the Company, which were read. 


H. D. Mirick offered a resolution that a committee of 
three be appointed from the stockholders to examine the 
books of the Company and report at a meeting of this Com- 
pany to be held the eleventh day of December. Carried. 


F. A. Hyatt offered a bill for services as superintendent 
for one vear and expenses paid, amounting to $6,000, witha 
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credit of $1,800. Disapproved—J. R. Barrett, E.S. Barrett, 
J: C. Thompson, opposed ; F. A. Hyatt, H. D. Mirick, in 
favor. 


Moved and seconded that resolution No. 1 be adopted. 
J. R. Barrett, 499 shares, E. S- Barrett, 1, J. C. Thompson, 
2%, in favor; H. D. Mirick, ro, opposed. 


Moved and seconded that resolution No. 2 be adopted. 
Same vote as above. 


Moved and seconded that resolution No. 3 be adopted. 
E. S. Barrett, 1, J. R. Barrett, 499, J. C. T., 2%, in favor; 
F. A. H., 75, opposed. 7 
Moved and seconded that No. 4 be adopted. J.R. B., 
E. S. B. and J. C. T., in favor; H. D. M., opposed. 
No. 5, same as last. 
‘mA. * * * Ca ere 
No. 7, and M. opposed. 
oe oe: nn a gees " 
Moved and seconded that the board of directors fix sal- 
aries of officers. Carried. 
Moved and seconded that meeting adjourn to meet Dec. 
11, at the office of Philips & Vest. 
( Signed) J. C. THOMPSON, Sec’ y. 
( Record pages 53-54.) 
EXHIBIT *' H.’’ 


(No. 1, Adopted—J. C. THOMPSON.) 

WHEREAS, at a meeting of the board of directors, held at 
Denison, Texas, on the 29th day of May, 1875, as appears 
on page 17 of the record of the meeting of said board, J. R. 
Barrett, the president of said company, was authorized and 
empowered to execute and deliver deeds of trust or mort- 
gages on all the real estate belonging to said company, to 
certain creditors of said company then specified, and also to 
convey or sell all cars, bonds and assets of said company to 
said creditors or any of them, for the purpose of securing or 
liquidating said indebtedness: and whereas, in accordance 
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_with said resolution, the said president has, since the adop- 


tion thereof, executed and delivered to W. R. Jolimson, as 
trustee for William Nichols and the Commercial Bank of St. 
louis, two certain deeds of trust, dated, respectively on the 
31st day of May, 1875, and on the rst day of September, 1575, 
upon the slaughter house, real estate on which same is 
situated,and all the appurtenances, fixtures, tools, engines and 
personal property there situated and connected therewith, all 
in or adjoining the City of Denison, Grayson county, Texas, 
to secure said Commercial Bank upon four several notes or 
drafts owing by said Company and amounting in the aggre- 
vate to $20,000, principal, and to secure said William Nichols 
in the sum of $2500 evidenced by a certain note for that sum 
held by him against said Company ; and whereas, also in 
accordance with said resolution, the said president did, on 
first day of June, 1875, execute to A, S. Osgood, as trustee 
for the first National Bank. of Sedalia, Missouri, James. C. 
Thompsou and William Nichols, Sedalia Savings Bank, and 
the North Granville National Bank, New York, a certain 
deed of trust upon the tract of land taken by said company, 
from Joel Ellis upon his subscription to the capital stock of 
said company, and situated in Cook county, IIl., in or near 
the City of Chicago, to secure said ereditors in the following 
sums, viz: The First National Bank of Sedalia, Mo., in the 
sum of $2500 ; James C. Thompson, $2500 ; Sedalia Savings 
Bank $1500 ; North Granville National Bank, $5000. all of 
said indebtedness being evidenced by notes and drafts of the 
company : 

Now therefor the action of said board of directors in 
adopting said resolution and the action of J. R. Barrett, pres- 
ident, thereunder and in the execution and delivery of said 
several deeds of trust above specified are in all respects hereby 
fully ratified and confirmed.’’ 

(Record pages 54-55.) 
EXHIBIT **I.’’ 


(No. 2, Alopted—J. C. THOMPSON, Sec’ y.) 
‘“ WHEREAS, at a meeting of the board of directors of 
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said company held at Sedalia, Mo., on the roth day of March, 
1875, the following resolutions were adopted, viz ; Whereas 
the company is in debt and it has become necessary to have 
money to liquidate these debts and carry on the business of 
the company, it is resolved that the president make a call of 
50 per cent on stock of said company, and that he be author- 
ized to coliect the same for the purpose above mentioned, 
and whereas the said president did make the call on the stock- 
holders ; Therefore, be it 
Resolved, That the action of the board of directors and 
president in said resolution and call be, and the same is 
hereby ratified and confirmed.”’ 
(Record page 55.) 
EXHIBIT ‘‘J.’’ 
(No. 3, Adopted—J. C. THOMPSON, Sec’y. 
‘WHEREAS, J. R. Barrett, the president of the Texas & 
Atlantic Refrigerator Car Company, executed the company’s 
note to J. V. Thurston & Co., for $4000, payable three months 
after date, as appears from the approval of his action in that 
respect by the board o1 directors at a meeting held at Denison, 
Texas, May 6, 1874;and whereas it satisfactorily appears that 
such action of said president and board of directors was 
proper and for the best interest of the company ; ‘Therefore, 
be it 
Resolved, ‘That the action of said president in said matter 
and of said board of directors is approved, and the same be, 
and is hereby ratified and co:.firmed.”’ 
(Record pages 55-56.) 
EXHIBIT **K.”’ 


(No. 4, Adoptel—J. C THOMPSON, Secy.) 
‘* WHEREAS, the board of directors of the company ata 
m eting held at Sedalia, Mo., on the roth day of April, 1874, 
adopt«d certain res lutions in words and figures, as follows ; 
Resolved, That the president be, and hereby is, author- 
ized to build and equip a coo!ing house at Denison, in con- 
nection with the slaughter-house there ; and resolved as it 
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‘is necessary in order to carry on the business of this com- 
pany to have more money, the president is hereby author- 
ized to borrow such amount as may be necessary for carrying 
on the business and to give the company’s paper therefor, and 
the company will protect him against any loss by reason of his 
endorsement as security therefor;which resolution was unani- 
mously adopted ; Therefore be it 
Resolved, That the action of the said president in the 
matter mentioned in said resolution and lis acts and doings 
thereunder and the action of said board of directors in adopt- 
ing said resolutions are hereby fully and in all respects rati- 
fied and confirmed.’’ 
(Record page 56.) 


EXHIBIT ‘‘L.”’ 


No. 5, Adopted—J. C. THOMPSON, Sec’y.) 
““WHEREAS, at a meeting of the board of directors of the 
Texas & Atlantic Refrigerator Car Co., held at Sedalia, Mo., 
on the rrth day of March, 1874, the following resolution was 
adopted ; ‘Whereas, the Company made a contract with Geo. 
H. Hammond & Co., of Detroit, Mich., to furnish cars and 
money for the purpose of killing beef, and the president of 
this company made this contract with Hammond & Co., 
Now, it is resolved, That this action be confirmed and ratified. 
And whereas, the approval of the actsof said president in the 
respect mentioned in said resolution, appearing proper and 
necessary : Therefore be it resolved, that the action of the 
saic president and board of directors in the matter mentioned 
in said resolution be, and the same is hereby, in all respects 

ratified and confirmed.’’ 
(Record page 56.) 

EXHIBIT ‘'M.”? 


(No. 6, Adop‘ed—J. C. Thompson, Sec'y.) 


“‘WHEREAS, ata inee.ing of the board of directors of the 
Company, held at Sedalia, Mo., on the 12th day of Septem- 


ber, 1874, the following resolution was offered and approved 
” said board : 
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Resolved, that the president be authorized to sell Joel 
Ellis, of Chicago, twenty-five thousand dollars of the capital 
stock of the Texas & Atlantic Refrigerator Car Co., and to 
take in payment of the fifty per cent. called thereon, a one- 
third interest in eighteen acres of ground situated near Ingle- 
wood, in Cook county, Ills., some six miles from the court 
house in Chicago, Ill., the deed therefor to be made to 
A. D. Jaynes, Esq., in trust for this company, was unanim- 
ously adopted ; 

And whereas, it appears that in accordance with said 
resolution the president sold said Ellis $25,0000f stock in the 
company and accepted in payment of the fifty percent called 
thereon the land mentioned in said resolution : Therefore, 
be it resolved, That the action of the Presidentin selling said 
stock under said resolution and securing payinent in accord- 
ance therewith is hereby approved and ratified.”’ 


(Record pages 56-57.) 


EXHIBIT ‘‘N.”’ 
(No. 7, Adopted—J. C. Thompson, Sec’ y.) 
WHEREAS, from the books of acconnts of the Company 
it is shown that the president thereof has charged the Com- 
pany with the sum of $5,009 per annum as his salary as presi- 
dent, as also with his hisnecessary travelling expenses inand 
about the business of said Company ; 


And whiereas, it appears that his said services rendered 
in that behalf were well worth the sumso charged ; therefore 
be it 

Resolved, That the salary and expenses so charged be 
allowed said president, and tliat the proper officers of the 
Company, in settling with him allow him said sums so 
charged by him. : 
| (Record page 57.) 
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EXHIBIT ‘‘o.”? 


(No. 8, Adopted—J. C. THOMPSON, Sec’y.) 


Resolved, That whereas, it has been necessary for J. 
R. Barrett, the president of the Texasand Atlantic Refrig- 
erator Car Company, to act as treasurer for this company, to 
collect and pay out money of the company, it is hereby 
resolved that his acts as de /ac/o treasurer of this com- 
pany be, and the same-.are lcreby, ratified, endorsed and 
confirmed.”’ : 
(Record page 57. ) 


EXHIBIT ‘* p.”’ 


_**We, the undersigned judges of election held by the 
stockholders of the Texas & Atlantic Refrigerator Car Com- 
pany, do hereby certify that at the mcucst cf the stock- 
holders in meeting on the roth day of November, 1875, at 
the office of Philips & Vest, in the City of Sedalia, Mo., we 
acted as judges, and the vote stood as follows: 


J- R. Barrett, 502% shares, 
Joel Ellis, 502% = ** 
J. C. Thompson, SOI i 
E. S. Barrett, 502% =‘ 
F. L. Rankin, 501 " 
W. R, Jolinson, — * 
H. D. Mirick, — 


And we find the first five names elected. 


(Signed ) R. © SNEED.” 


(Record pages, 57-58.) 


The minutes of the proceedings are in the hand writing 
of J.C. Thompson. The resolutions are in my hand writing, 
except No. 8, Exhibit ‘‘O,’’ the endorsement thereon being ° 
in the handwriting of J. C. Thompson, and the.certificate of 
election of directors is in the hand writing of J. B. Gantt, 
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except the signature of R. C. Sneed, which is in his hand 
writing. The board of directors’ record book was present 
at that meeting. A_ statement of the affairs of the 
company was presented to that meeting. The affairs of 
the company, and the transactions referred to in the 
resolutions Were explained in full, and discussed be- 
fore the adoption of the resolutions. The last lot of ex- 
hibits correctly shows the proceedings of that meeting. 
( Witness here produces a paper which he identifies as 
the original subscription to the capital stock, acopy of which 
is hereto attached. (See Ante page 5.) I know thesignature 
of R. S, Stevens to the subscription paper and I. saw him 
sign it, and also the words ‘‘ fitty shares (50)’’ opposite his 
name. None of the stock subscribed by Robinson was ever 
paid in by him, and he never had any certificate, and he re- 
fused to pay anything on his stock, and we found nothing 
could be made outof him. We issued the stock to somebody 
else. T.L. Rankin also failed to make any payment on his 
subscription, and no certificate was issued to him therefor. 
Hyatt afterwards transferred some of his stock to Rankin. 
Upon reflection I think that Montgomery and Thompson’s 
stock was not transferred to them by me, but they made an 
original subscription. No certificate of stock was ever issued 
to Stevens in conformity with the subscription he made. Mr. 
Stevens acted as director inthis Company from itsvery start 
till the stockholders’.meeting in November, 1875. He was 
always consulted in regard to the business and knew as much 
about itasI did. Mr. Stevens paid $1,000 on his subscription 
of $5000. 

We issued stock to the subscribers upon the payment of 
50 per cent thereof. Mr. Stevens was entitled to $2.000.000f 
stock upon the payment of the $1.000.00. In the certificate 
book of the company is a stub of a certificate for 20 shares to 
R.5S. Stevens, a copy of which is hereto attached, (See Ante 
page 5.) This stub is not receipted, and I don’t know 
whether or not Mr Stevens ever received the certificate, but 
it is detached from the stub, and I don’t know where it is. 
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The writing on the stub is not mine; itis that of L. B. Jack- 
son, the secretary of the company. ‘That certificate of stock 
was not intended to be in full of the subscription of Mr. 
Stevens. It was to represent the amount of stock of which 
the $1.000 payment would be 50 per cent. I don’t know 
whether I signed that cert ficate as president or not. There 
was never any release to Mr. Stevens of his $5000 subscrip- 
tion. ‘There was never in any manner any action by the 
board of directors or the oompany concerning the subscrip- 
tion of Mr. Stevens, or the amount of stock that should be 
issued to him. ‘This certificate was made out upon the 
idea of the officers of the company, that they only had 
the right to issue in double the amount of the payment 
made. 
The business of the Company was slaughtering and 
shipping beeves in the refrigerator cars over the M., K. & T. 
R’y, from Denison, Texas, and we were compelled to ship 
over that road as the only outlet. Mr. Stevens was General 
Manager of that road. The making of the terms with the 
railroad was a large element of the profit and success of the 
enterprise. Mr. Stevens said he would not pay but the $1000, 
and we could not afford to contend with him at that time be~ 
cause of his position in the railroad, as he could have con- 
trolled the whole business and thereby have rendered it un- 
profitable. Mr. Stevens knew I had become responsible as 
endorser on the paper of the company. I could not obtain 
credit for the company without «endorsing its paper. At the 
time of the failure of the Company my liability for it was 
greater than a fair cash valuation of all its assets. I paid 
everything that I was endorser upon, including large amounts 
in addition to that due to the Comme-cia’ Bank and Nichols. 
In addition to those named in the deed of trust before men- 
tioned: I was endorser on note made for $15.000 to the First 
National Bank of Denison. I sold $5000 worth of stock in 
that bank for $4,250 and I loaned it to the company and took 
the note of the company endorsed by Joel El'is and myself 
for $4,250, dated May 22, 1875, due one day after date, bear- 
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ing 10 per cent interest. ‘The note has never be>n paid to 
me; I still hold it. (Record pages 46-50. ) 
Redirect. 
I signed a letter to Mr. Stevens, dated Sedalia, Mo., 
May 13. 1875, a copy of wnich is hereto attached and marked 
Exhibit ** T.’’ as follows: 


perwrerr °° 7," 


SEDALIA, Mo., May 13, 1875. 
Co.. R. S. STEVENS, Sedalia, Mo. 

Dear Sir: —Ata meeting of the board of directors of 
the Texas & Atlantic Refrigerator Car Co., held at Sedalia, 
Mo., March rith, 1875, the following resolution was unani- 
mously passed : 

.** WHEREAS, this company is in debt and it becomes 
necessary to have money to liquidaie their debts and carry 


_on the business of the company, it is 


Itesolved, ‘That the president of the company makea 
call of fifty per cent on the stock of said company, and that 
he be authorized to collect the same for the purpose above 
inentioned. | 

You have twenty shares of capital stock in the Texas & 
Atlantic Refrigerator Car Company, on which you have paid 
50 per cent. 

You will please forward to me, as president of the com- 
pany, at Sedalia, Mo., on or before the 7th of June, 1875, 
one thousand ‘dollars, being amount due, and I will return 
you a certificate of full paid up stock. Owing to the mistor- 
tunes that frequently occur to a new business and also that 
some of our stuckholders did not take the stock first allotted 
to them, we have become embarrassed to an extent that we 
are obliged to make this call on the steck for relicf. We 
have had only tiirty three shousand doli:s pad in money 
on stock and twelve tho isand five un 'r-d lol arsi: Chie go 
property. We enclose you a statement of the assets and 
liabilities, We think, if thestoc’:ho'ders wil pay up promtly 
that we can make money, aud that te -toek will be goed 
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property. Our last winter’s business made money, and as 
we have become better acquainted with the business, think 
the future will give usa profit. We must have money to 
carry on the business, and to stop would be to sacrifice our 
property. Hoping you will remit me at Sedalia, Mo., the 
ammount due on your stock, I remain 
Yours, very respectfully, 
J. R. BARRETT, 
Pres. 72. & A. Refrigerator Car Co. 


( Record page 58.) 


O. In this letter you call upon him to pay 50 per cent. 
of 20 shares of stock ; if he had more than 20 shares of stock 
in the company, why did you call upon him to pay on only 
20 shares ? 

A. Because he said he would not pay any more and I 
wanted to avoid any trouble with him. 

O. Who settled the account between you and the com- 
pauy for which the note is given ? 

A. ‘The book~keepcr, I suppose. 

QO. Would you have loaned the $10,000.00 to plaintiff 
and for which you now hold his due bill or note, if he had 
not asreed to institute and prosecute the suit on the two 
notes iu couitroversy for your use and benefit ? 

A. No. The suit was commenced Dec. 11, 1875, on 
the notes by Nicho!'s against the company, | 

QO. When you speak about not having re'eased Stevens 
from the $5,000.00 sub-cription you mean there was no writs 
ten or for:inal release by you or the co:npany ? 

A. I mean there was no for nal re'ease by the company 
or no verb | or formal release b. me, aid there was nv sort 
or sembl.u.ce Of a release. 

QO. Have you not stated all the noteson whi.h you 
werce dorser fur the company, which were not paid out of 
its asse.s? 


A. Yes;I think I have, 
(Recor page 50. ) 
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The defendant also read the deposition of L. E. Snow, 
an insurance agent who testified that le had paid William 
Nichols $4,400.00 insurance on the property in Denison 
destroved by fire. 

(Record page 509. ) 

The defendant then read in evidence the two deeds of 
trust upon the property in Denison and on the fifty refrigera- 
tor cars. And also the trustee’s deeds for said property con- 
veving the same to William Nichols. 

(Record pages 59-70. ) 

The defendant then called Henry D. Mirick asa witness, 


who testified as follows : 


‘*T took ten shares of stock in the Texas & Atlantic 
Refrigerator Car Company. I was allowed to do so by J. R. 
Barrett as a special favor. Barrett, the defendant Stevens, 
and myself all lived at Sedalia at the time the T. & A. Ref. 
Car Co. was organized. Stevens was the General Manager of 
the Missouri, Kansas & Texas Railroad Company. The gen- 
eral offices of that company were at Sedalia, Mo, I was in 
the employ of that company. The M., K. & T. Railroad 
extended from Denison, Texas, to Hannibal, Mo. When 
the T.. & A. Ref. Car Co. was organized the defendant 
Stevens proposed it should be done on the following scheme: 
The company was to slaughter beeves at Denison, Texas, 
and transport the meat fresh in refrigerator cars from Denison, 
Texas, to New York City, for sale there, over the M., K. & 
T. Railway, the Wabash Railway, the Lake Shore & the Erie 
Railway, each of said roads to furnish a certain number of box 
cars, which were to be changed into refrigerator cars. The 
change could be made at small expense to the Ref. Car Co. 
This would require only a small capital to commence business. 
J. R. Barrett, the president, agreed to the scheme and prom- 
ised to carry it out. .He went to New York in September 
following (September 1873) to make arrangements to carry 
out this scheme, but when he got there and presented his 
scheme to different persons, they said he ought to have his 
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own refrigerator cars, and he got puffed up and went up to 
Springfield, Mass., and made arrangements with the Wasson 
Manufacturing Company to build one hundred refrigerator 
cars, instead of getting the railroad company to furnish the 
box cars and having them changed to refrigerator cars. This 
put the Refrigerator Car Company in debt $100,000. Whien 
Jarrett returned to Sedalia and informed Stevens of what he 
had done Stevens at once told him he would not take 50 
shares in the T. & A. Ref. Car Co. with any such arrange- 
inent, but said he was wiiling to take 20 shares to encourage 
the enterprise. Barrett then agreed that Stevens’ subserip- 
tion should be reduced from 50 to 20shares, and a call of 50 
per cent. on the stock was made and Stevens’ call was upon 
20 shares, which he paid, and was regarded and treated as a 
holder of only 20 shares of stock in the T. & A, Ref. CarCoa. 

Barrett talked with Stevens about the affairs of the com- 
pany frequently. ‘There were very few meetings of the 
board of directors. Barrett acted as president, secretary, 
treasurer, and everything else ; in fact he was the company. 
He called a stockholders meeting on the roth of November, 
1875, to ratify his acts as president. He held a large num- 
ber of shares of stock, and friends of liis held proxies of most 
of the other stockholders at the meeting. I was present at 
this meeting asastockholder myself. Stevens was not there. 
Barrett got Philips & Vest, as his attorneys, to prepare a 
series of resolutions ratifying everything that he had done. He 
presented these resolutions to the stockholders meeting. | 
opposed and voted against them in the meeting, but he and 
his friends carried the resolutions by alarge majority. ‘Those 
who held these proxies were all under his control and influ- 
ence. I made a motion at the stockholders’ meeting to have 
a committee of stockholders appointed to investigate the 
books and accounts of the Texas & Atlantic Refrigerator Car 
Company, and report at an adjourned meeting on the 11th 
of December. ‘The committee was appointed, but I was not 
put on it, and the meeting never was held and the committee 
never reported, If Barrett had managed the business of the 
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company properly it would have made money, and it would 
not have got in debt. Barrett charged a high salary, $5000 
a vear, for managing the business of the company. It was 
too much for a man of his business capacity. It was much 
higher than the small corporations were then paving for 
managing their bustness. In addition to his salarv he 
charged for all his traveling expenses when away on the busi- 
ness of the company, and he travelled a great deal, and his 
travelling expenses,—his charges against the company for his 
travelling expenses,—were very large. I have applied to 
him to let me see the books of the company, but he says that 
thev are lost and cannot be produced. I have never been 
able tosee the books. I was present in Sedalia and heard 
Stevens frequently talk to Barrett about the business of the 
company. I was present when Barrett returned from New 
York and told Stevens that he had contracted with the Was- 
son Manufacturing Company to build roo new refrigerator 
cars for the T. & A. Ref. Car Co., and Stevens disapproved 
of that contract and Barrett’s action in making it. Stevens 
said it was contrary to the scheme on which he had sub- 
scribed fifty shares to the capital stock of the T. & A. R. Co., 
and he would not take fiftv shares in it since the scheme up- 
on which the company had been gotten up had been changed. 
He said he would only take twenty shares in it, Barrett 
then said the Company would not hold Stevens for fifty 
shares, but only for twenty shares. 


(Record pages 70-72.) 
CROSS EXAMIY ATION, 


Stevens was a director in the company. He did not 
attend the directors’ meetings, but I heard Barrett frequently 
talk to him and tell him about the business of the Cempany. 

©. You stated that Barrett had changed the scheme of 
the corporation ; vou mean by that, that he bought a lot 
of cars ? 


A. Yes, sir. 


eee. ee “ 


_Q. Didn't you know when you made that statement 
that it was originally contemplated that the Company would 
or might purchase cars ? 

A. I dont know. 

Q. You knew what was in the articles of incorporation, 
didn’t you ? 7 

A, I suppose so. 

Q. Iwill read them to vou and ask you then to state to 
the jury if it was because of the purchase of cars that Mr. 
Stevens refused to take more than twenty shares. 

(See articles on pages 36-37. ) 

The witness thea answered : ‘Yes, sir; that wasthe rea- 
son. Ihave only paid $5000n my stock, and Stevens has 
only paid $1,000 on his, The books and papers of the com- 
pany were present at the stockholders’ meeting, and the mat- 
ters complained of in my examination-in-chief were discussed 
at that meeting.”’ 

: (Record page 72. ) 

That was all of the defendant’s evidence. 

The plaintiff in rebuttal then introduced in evidence the 
articles of incorporation of the Texas & Atlantic Refrigerator 
Car Co., duly executed and recorded, and certified to by the 
Secretary of State of the State of Missouri, which, omitting 
the acknowledgements and certificates, are as follows : 


‘“’This is to certify that we, the undersigned, have 
associated ourselves together for the purpose of being incor- 
porated under the general statute laws of the State of Mis-~ 
souri, and doing business as such incorporated company as 
herein specified. 

Said corporation or association shall be known or desig~ 
nated by the corporate name of the Texas & Atlantic Refrig- 
erator Car Company. | 

The object of said company and association shall be to 
transport and convey any and all sorts of freight, goods, 
wares, and merchandise, meats, fruits, vegetables, stock, &c. 
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&c, from any point in the United States to another with or 
without refrigerator cars, and over anv railroads, canals, 
rivers, or lakes, or by means of any conveyance most con- 
venient, safest and cheapest ; also for the purpose of slaught- 
ering beeves and utilizing the parts in such manner as they 
deem profitable, and for any other purpose intended for mu- 
tual profit and benefit not otherwise specially provided for 
in these articles of association and not inconsistent with 
the constitution and laws of this State. 

“The amount of the capitalestock of said company 
shall be one hundred thousand dollars, consisting of one 
thousand shares of one hundred dollars each. 

‘The business of said company shall be conducted by 
hive or more directors, and R. S. Stevens, J. R. Barrett, W. P. 
Robinson, F. A. Hvatt and T. I,. Rankin shall be such 
directors and shall manage the affairs of said company for 
one vear from the date of the filing of these articles in the 
recorder’s office, and until their successors are elected and 
qualified. 

The headquarters and general business offices of this 
company shall be at Sedalia, in the county of Pettis, and 
State of Missouri, and its said business carried on wherever 
necessary and desirable. 

In testimony whereof we have hereunto set our hands 
and seals this twenty-third day of July, 1873. 


T. I. RANKIN, [Seal] 
J. R. BARRETT, [ Seal ] 
FP. A. HYATT, [ Seal] 
W. P. ROBINSON, — [Seal] 
R. S. STEVENS, [ Seal } 


s 


(Record page 73.) 

‘The plaintiffalso called J. R. Barrett, who further testi- 
fied, as follows : 

‘The defendant Stevens was a director in the T.& A. 

Refrizerator Car Company, from its organization until the 


roth day of November, 1875, when an election took plac 
e 
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and some one was elected in his place. He was in New 
York when I made the contract with the Wasson Manufac- 
turing Company to build the refrigerator cars for the T.& 
A. Ref. Car Co., and knew about it. 1 conferred with him 
about that matter, and then went to Massachusetts and made 
the contract. He knew as much about the business of the 
company as I did. I neverdid anything of importance with- 
out his consent. It was some considerable time after this 
that he said he would take only 20 shares in the Company 
after that, and Ionly madea call of 50 per cent. on him on 
twenty shares. I did not want to have any trouble with.him 
about his subscription to the stock of the company. He was 
the General Manager of the M., kK. & T. R’v at that time, 
and could have made it so that the T. & A. Ref. Car Co. 
could not have done business or made anv money. I did not 
release him from his subscription of fifty shares. He said 
he would only pay for twenty shares, $2,000. and he paid 50 
per centon twenty shares. I have never released Stevens 
from his subscription, in writing or verbally, and never 
agreed to. I simpiv got all the money I could from him 
and left it for him and the Company to settle as to the 
balance.”’ 

(Record pages 74-75.) 

This was all the evidence introduced. 

The defendant prayed the Court to give instructions 
which are set forth at pages 75 2d76 of the record. ‘These 
the Court refused to give in the form as asked, but charged 
the jury as follows : 

‘Nichols, the plaintiff, sues the defendants, Stevens 
and Mirick, on account of stock subscriptions made by them 
tothe refrigerator company. ‘The plaintiff Nichols claims 
to be creditor of thecompany and, having failed to collect 
his debt because the company ‘iad uo property he sues the 
defendant stockholders on their unpaid subscriptions. 

[tis claimed by plaintiff Nichols that he has a right 
to maintain this suit, which is denied by the defendants. 


ot 
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The law in Missouri is, that the partv in interest—that 
is, the person to whom the proceeds of the judgment, if 
anv, is recovered will go—must bring the suit. 

The purpose of this provision is, that anv unsettled 
matter which may exist between the parties suing and the 
party sued may be settled in one suit. 

The case before us tilustrates the propriety of such a 
provision of law. If, for instance, Barrett is the real party 
in interest and had brought suit in his own name, these 
defendants would be entitled to show that Barrett had paid 
himself out of the property of the company, or had created a 
liability of the company by making extravagant charges and 
travelling expenses—indeed, inguire into the whole of the 
transactions of the corporation of which Barrett was chief 
officer and manager. Defendants cannot now do this, because 
Nichols says, | ama creditor and have nothing to do with 
what the corporation or its officers may have done. + It ts, 
therefor, necessary for vou to determine whether Nichols or 
Barrett is the proper person to bring this suit. If vou shall 
come to the conclusion from the testimony in the case that 
the notes upon which Nichols sued the refrigerator company 
in the Pettis Circuit Court had in fact been paid by Barrett to 
Nichols before the suit brought by him in the Pettis Circuit 
Court, or have been paid by Barrett to Nichols since that 
time and before he, Nichols, brought the present suit against 
the defendants, Stevens and Mirick, vour verdict should be 
for the defendants. But, if vou shall find from the testimony 
that Barrett only secured the payment of the notes to Nichols, 
and did not in fact pay them, in that case, Nichols had the 
right to sue the defendants and recover judgment against 
them. AsI cannot anticipate what conclusion you may 
arrive at on this branch of the case, I proceed to instruct vou 
upon the defense set up by the defendant Stevens. It is 
shown by the testimony that Stevens originally subscribed 
5,000 dollars’ stock, but it is claimed by him that this sub- 
scription was reduced to 2,000 dollars, on which he paid 
1,000 dollars, leaving an unpaid balance on his subscription 
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of 1,000 dollars, instead of 4,000 dollars, as claimed bv plain- 
tiff Nichols. Stevens, after he had subscribed 5,000 dollars, 
could not of his own accord reduce that subseription to 2,000 
dollars. This would undoubtedly be the law if an unsecured 
creditor was suing the defendant Stevens for his claim ; but 
in this case Nichols at most is a secured creditor and can 
lose nothing in anv event. ‘The 1,000 dollars sought to be 
recovered under one view, as well as the 4,000 claimed under 
another view, will, under the testimony go to Barrett. Now, 
if von shall find from the evidence that Mr. Barrett had 
power to release Mr, Stevens, and the board of directors coy- 
sented to this release of Stevens from the 5,000 dollars’ 
subseription and claimed the 2,000 subscription only, sucha 
release may justify vou in finding a verdict for the unpaid 
balance on the 2,000 dollars’ subseription. 

In order to determine as to whether you will hold Stevens 
for the larger or sinaller subscription you may well look at 
the manner in which Mr. Barrett dealt with this corporation, 
what power he had as well as what power he assumed, for 
this suit is for the benefit of Barrett. The change of *'scheme’’ 
testified to cannot have the effect of releasing anv of the par- 
ties from their liabilities on their subseription. It is claimed 
bv defendants that thev have certain equities against Barrett 
which by Nichols suing for Barrett they are preventing from 
setting up. In orderto enable vou to properly weigh this 
argument you will recall to mind that the defendants had 
Barrett’s deposition taken, and be came upon the witness 
stand here. Under the opportunity thus given toshow such 
equities, even to the exteut of examining into the correct- 
ness of his dealings with the corporation, any failure to 
bring them out must be considered in weighing the argument 
of equities. If defendants had such we have a right to 
look for their being brought out at the time Barrett was 
testifving. 


Under the law parties toa case are permitted to testify.’’ 


(Record pages 77-78. ) 
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To this charge and each particular part thereof the 
defendant excepted. 


Thereupon the jury rendered a verdict in favor of the 
plaintiff Nichols and against the defendant Stevens for the 
sum of $5,027.33, on which judgment was entered accord- 
ingly, and execution ordered to issue against Stevens. 

(Record page 20. ) 

The defendant then in proper time filed a motion for a 
new trial tor the following reasons : 

‘‘ ist, Because the Court on the trial of said case admitted 
illegal, irrevalent and improper evidence on the part of the 
plaintiff ; 

‘“ 2d, Because the Court erred in not sustaining defend- 
ant’s demurrer to plaintiff's evidence when the plaintiff 
closed hus case 

‘3d, Because the jury found said verdict contrary to 
evidence ; 

“4th, Because the jury found said verdict without 
evidence ; 

‘5th Because the Court erred in its charge to the 
Jury ; 

‘oth, Because the Court erred in not charging the jury 
as requested by the defendants : 

‘“>th, Because the Court erred in not granting each 
request to charge the jury as made by the defendants ; 

‘Sth, Because the jurv found for the plaintiff when they 
should have found for the defendant.”’ 

( Record page 79. ) 

And also a motion in arrest assigning the following 
vrounds : 

‘1. Because the facts alleged in the plaintiff's petition 
do not constitute any cause ofaction against sajd defendant, 
Steves ; 
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‘*2. Because there is no privity of contract between f, 
the plaintiff asa judgment creditor of the Texas & Atlantic 
Refrigerator Car Company, and the defendant Stevens, as 
stockholder therein, and the plaintiffas such judgment cred- 
itor cannot maintain his action at law on his judgment against 
the said Texas & Atlantic Refrigerator Car Company to 
recover against said defendant the balance remaining un- 


| paid on his subscription to the capital stock of said com- 
pany. : 


‘3. Because this court in an action at law has no jnris- 
diction over the subject matter of said action to render a 
judgment therein for the plaintiff and against said defend- 
ant for the amount found by the verdict of the jury or for 
any amount at all. 

‘4. Because this court sitting only as a court of equity 
has no jurisdiction to render a judgment for the plaintiff on 
the judgment described in lis petition without suing as well 
for himself as for all other creditors of the Texas & Atlantic 
Refrigerator Car Company and making all stockholders in 
said company who have not fully paid up their stock therein 
parties defendant to such suit. 


oes 


j 


4 


Sf 


5. Because all the necessary parties defendant are 
not before this court to authorize it to render judgment for 
the plaintiff on the judgment described in his petition.’’ 

(Record pages 79-80. ) 


Which motions were overruled and defendant excepted, 
and filed a proper bill of exceptions, and brings the case here 
by writ of error. 

GEO. P. B. JACKSON, 
ATTORNEY FOR WILLIAM NICHOLS, 


Defendantin lrror. = 
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BRIEF. 


I, 


The judgment on the notes in the Circuit Court of 
Pettis County, against the Texas & Atlantic Refrigerator 
(ar Company, is conclusive against the plaintiff in error, as 
a stockholder in that company, notwithstanding that judg- 
ment was by default. 

Thompson's ‘* Liability of Stockholders, ’’ Sees. 
329 and 337 
Freeman on ‘‘Judgments,’’ Sec. 177. 
Milleken vs. Whitehouse, 49 Me., 527 
Thaver vs. N. Eng. Lith. Co., 108 Mass., 523-528 
State «er re/. vs. Rainey, 74 Mo., 229 
Ogilvie vs. Knox Ins. Co., 22 How., 380 


'* 


The judgment concludes the parties and their privies as 
to all matters which wzght have been put in issue. 
Stockton vs. Ford, 18 How., 418 
U. S. vs Throckmorton, 98 U. S., 61 
(;reene vs. Greene, 2 Gray, 361 
Christmas vs. Russell, 5 Wall., 290-307 
Brooks vs. O’ Hara, 8 Fed. Rep., 529 
It cannot be attacked collaterally for fraud by the parties 
or their privies, but remains conclusive against them until 
reversed on appeal, or set aside in a direct proceeding for 
that purpose, 
Cases above cited, and 


Freeman on Judgments, Secs. 132, 334-336 


Nor can the stockholder be permitted to show that the 
debt on which judgment was rendered against the corpora- 
tion was the debt of its president and not of the corporation. 

Donwort VS. Coolbaneh, 5 Iowa, 3m. 
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The above rule would exclude the defenses relied on bv 
the plaintiff in error, that Nichols was not the owner of the 
iiotes on which he recovered judgment against the corpora- 
tion; that those notes had been paid; or that the transactions 


out of which they arose were frandulent. But even if 


such were not the law, there is nothing in these pretended 
defenses, because the plaintiff in error did not properly plead 
any supposed fraud, and there was no evidence tending to 
show any fraud, nor any payment of the notes sued on in 
the suit by Nichols against the corporation, or that Nichols 
was not entitled to maintain that suit. 


I]. 


The suit on the notes against the corporation, and the 
present proceeding were properly brought by Nickols under 
the circumstances detailed in evidence. 


Sections 3462 and 3463, Vol. 1, p. 592, Rev. Stat. of 


Mo., 1879, have been the law of Missouri, as to parties to 
actions, since 1865. 


Section 3462 provides : Every action shall be prosecuted 
in the name of the real party in interest, except as s otherwise 
provided in the next succeeding section. ._ 

Section 3463 provides: An executor or administrator, a 
trustee of an express trust, or a person expressly authorized 
by statute, may sue in his own name without joining with 
him the person for whose benefit the suit is prosecuted. * * * 


The notes were not paid off, and the arrangement be- 
tween Nichols and Barrett made the former a trustee of an 
express trust for the benefit of the latter. 


Nicolay vs. Fritschle, 40 Mo., 6 

Snider vs. Adams Express Co., 77 Mo., 523-527 
Webb vs. Morgan, 14 Mo., 429 

Beattie vs. Lett, 28 Mo., 596 

Simmons vs. Belt, 35 Mo. 461 


The pretended release of Stevens from a part of his sub- 
scription could not avail him. The directors of a corpora- 
tion cannot release a stockholder to the prejudice of others, 
—much less can the president do so, 

Upton vs. Triblecock, 91 U. S., 45 
Pickering vs. Templeton, 2 Mo. App., 424 
Sawyer vs. Hoag, 17 Wall., 610 

Burke vs. Smith, 16 Wall., 394 


Moreover, the plaintiff in error failed to prove any 


release. 
iV: 


It was not necessary that the proceeding against the 
stockholder should have been in equity. 


Flash vs. Conn, 109, U. S. 37: 


Nor that all the stockholders should be joined. 
Ogilvie vs. Knox Ins. Co., 22 How., 380 
Hatch vs. Dana, ror U. S., 205 


The provisions of the constitution and laws of Mis- 
sourl bearing upon the subject are as follows : 

The constitution of 1865 as amended in 1870, and which 
was in force at the time of the transactions upon which the 
present proceeding is founded, was identical with the consti- 
tution of 1875, as follows : 

‘* Dues from private corporations shall be secured by 
such means as may be prescribed by law, but in no case shall 
any stockholder be individually lable in any amount over 
or above the amount of stock owned by him or her.’ (See 
Constitution of Missouri, Article 12, Section 9, Volume 1, 
R.S. of Mo., 1879, page LN XXV.) 


The statutory provisions are, under the head of ‘General 
Powers, Duties and Liabilities *’ 
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‘Section 736. If any execution shall have been issued 
against any corporation, and there cannot be found any prop- 
erty or effects whereon to levy the same, then such execution 
may be issued against any of the stockholders to the extent 
of the amount of the unpaid balance of such stock by hun or 
her owned ; provided, always, that no execution shall issue 
against any stockholder except upon an order of the court 
in which the action, suit Or other proceedings shall have 
been brought or instituted, made upon motion in open 
court, after sufficient noticein writing to the person sought 
to be charged; and upon such motion, such court may 
order execution to issue accorcingly ; and, provided further, 
that no stockholde: shall be individually lable in any 
amount over and above the amount of stock owned.’’ 
(RB. S. Mo., 1879, Vol. 1, page 121.) 
‘Section 745. If any company formed under this 
chapter dissolve leaving debts unpaid, suit may be brought 
against any person or persons who were stockholders at the 
time of such dissolution, without joining the company in 
such suit; andif judgment be rendered and execution sat- 
isfed, the defendant or defendants niav sne all who were 


stockholders at the time of dissolution, for the recovery of 


the portion of such debt for which they are liable, and the 
execution upon the judgment shall direct the collection to 
be made from the property of each stockholder, respectively ; 
and if anv number of stockholders, defendants in the case, 
shall not have property enough to satisfy his or their portion 
of the execution, then the amount of deficiency shall be 
divided equally amongst all the remaining stockholders, and 
collectious made accordingly, deducting from the amount a 
sum in proportion to the amount of such stock owned by the 
plaintiff at the time the company dissolved.’’ 
(R. S. Mo., 1879. Vol. 1, page 123.) 
And also, under the head of ‘‘Manufacturing and Busi- 
ness Companies :”’ 


‘* Section 940: No stockholder shall be personally 
liable for the payment of any debt contracted by 


sm 


(47) 


any corporation created under this article, which is not to 
be paid within one vear from the time the debt is contracted, 
nor unless a suit for the collection of such debt shall be 
brought against the corporation within one year after the 
debt shall become due ; and no suit shall be brought against 
any stockholder who shall cease to be a stockholder in any 
such corporation for any debt so contracted, unless the same 
shall be commenced within two vears from the time he shall 
cease to be a stockholder in such corporation, nor until an 
execution shall have been returned unsatisfied, in whole or 
in part.’’ 

(R.S. Mo., 1879, Vol. 3, page 172.) 


/ 
This proceeding can be sustained under section 745, set 
forth above, although not originally intended to be based on 
that section. 


The proof in the case shows that the T. & A. R. Car Co. 
had discontinued business and sold all of its property and 
was insolvent in 1875, when the suit was brought on the 
notes by Nichols, and that-it did no business and had no 
property after that time, so that when-the present proceed- 
lg was commenced iu 1883, that company was dissolved, for 
the purpose of enforcing the liability of the stockholders, 

St. Sav. Ass’n vs. Kellogg, 52 Mo, 583 
Slee vs. Bloom, 1g Johnson, 456-473 


The evidence brings this proceeding within the require- 
ments of sections 736 and g40 above. The notes of the Car 
Company matured in less thana vear from their date, and 
were sued in less thana vearafter due,—execution was issued 
against the company and $12.00 made and return of xa/la 
bona as to the residue. This entitled the judgment creditor 
to proceed against the stockholders. 


No question has been raised by the plaintiff in error as 
to the form of the proceeding other than that he contends 
that he could only be sued in equity, jointly with all other 
stockholders and for the benefit of all creditors, 
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_ In Haskins vs. Harding, 2 Dill., 99, it was held that by 
reason of section 940, above, stockholders in ‘‘Business Cor- 
porations’’ could not be proceeded against by motzon, as pro- 


vided in section 736, above, but by saz only. 


If this is the correct coustruction of the Missouri statute, 
then the present proceeding is sufficiently formal to satisfv 
that view; while on the other hand, if section 736 applies to 
business corporations, this proceeding 1s good as a motion, 
notwithstanding it is more formal than necessary. It was 
commenced in the court where the original judgment 
was rendered and execution was issued and returned unsatis- 
fied,—while the result to be attained. was the issuing of exe- 
cution against the plaintiff in error for the. amount unpaid 
on his stock. 

Paxon vs. Talmage, 87 Mo., 14 

The allegations were the the same as thev would have 
been if the pleading had been called a motion instead of a 
petition. 

The effect, in this instance, of not following literally sec- 
tion 736 of the statute, was not to deprive the plaintift in 
error of any right or privilege; but on the contrary, it gave 
him longer notice, and allowed more time for preparation ; it 
afforded an opportunity of pleading formally, and enabled 
him to have a trial by jury, all of which he could not have 
had under a strict and literal pursuit of that section. 

Erskine vs. Loewenstein, 82 Mo., 301-305 

Because he enjoyed more than he was entitled to the 
plaintiff in error should not now be heard to object. 

_ Perhapsif regarded as a ‘suit’ (action) at law, each stock- 
holder should be sued separately, but as a motion, under sec- 
tion 736, the powerof the court might be invoked by a single 
motion to award execution against several stockholders. 
Such has been the practice in the State courts of Missouri, 

Webber vs. Leighton c¢ a/., 8 Mo. Ap., 502 
Kohn vs. Lucas e¢ a/., 17 Mo, Ap., 29 


‘ 
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No objection having been taken to joining two stock- 
holders, the misjoinder, if such there was, was waived, if not 
made before trial. 

Pacific R. R. vs. Watson e/ a/., 61 Mo., 57-60 
Kellogg vs. Malin, 62 Mo., 429-431 

Loeding vs. Bartlett, 35 Mo., 94 

Russell vs. Defrance, 39 Mo,, 511 


V. 


This proceeding may not have been movable to the Fed. 
eral Court: but the plaintiff in error procured the removal 
for hisown benefit and is now estopped to question the regu- 
larity of it. 


sushnell vs. Kennedy, 9 Wall., 387-393 
Seward vs. Comeau, Case Number 240. Decided 
| March 2rst, 188r. 
(See Book 26, p. 438, Lawyers’ Ed. U. 5S. S. C. Reps.) 


Ayres vs. Watson, 113 U. S., 594 


GEO, P. B. JACKSON, 
Attorney for Defendant in Error. 


fm 


ARGUMENT. 


The evidence, as preserved in the record, establishes 
the following state of facts. In 1873 the T. & A. R. Car 
Co-* was incorporated under the laws of the State cf Missouri, 
with its principal office at the City of Sedalia, in that State. 
The plaintiff in error was one cf the original incorporators 
and subscribed and agreed to pay for $5,000 of stock in that 
Company. Immediately upon the organization, as was re- 
quired by law of Missouri, 50 per cent. of the subscriptions 
to the stock was called. The plaintiff in error at that time 
was the General Manager of the M., K. & T. Railway Co., 
over which the Refrigerator Co. was compelled to transact its 
business, and the arrangements and terms for shipments that 
it might make with the railroad company was an important 
element in the success of the refrigerator enterprise. The 
plaintiff in error, Stevens, was selected as one of the original 
directors of the company, as was also one J. R. Barrett, the 
latter being made the president ofthe company; these two were 
the most active of all the stockholders or directors in the 
management of the business of the Refrigerator Co. Barrett 
was the active manager of its affairs, and upon all matters of 
any importance, he consulted with and took the advice of the 
plaintiff in error, Stevens. Shortly after the organization of 
the Company it was determined by the directors, and espec- 
ially by Barrett and Stevens, upon full consultation, that it 
was necessary for the company to purchase a lot of refriger- 
ator cars, and thereupon it did purchase from the Wasson 
Manufaturing Company, in Massachusetts, 50 cars, at a cost 
of about $70,000 buying the same on credit, or nearly so, the 
sale being a conditional one, and the title to the cars remain- 
ing in the manufacturing company until they were paid for, 
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Some of the subscribers to stock failec to pay anything, some 
paid the 50 per cent. first called, while the plaintiff in error, 
Stevens, only paid $1,000. 


The business of the company did not prove a success. It 
however paid something over $40,000 on the purchase of the 
cars, but in the meantime was compelled to borrow large 
amounts of money and in order to effect these loans it ke- 
came necessary for Barrett to endorse the Company’s paper, 
which he did, under the authority of a resolution of the 
board of directors—making the notes of the company to his 


own order, and then endorsing them tothe parties from whom 
he procured money. Altogether he thus became liable, as 


the surety for the refrigeratur company, in an amount exceed- 
ing $40,000. In May, 1875, a call was made upon the stock- 
holders for the remaining 50 yer cent. of the subscriptions; 
Barrett paid up his stock in full, amounting to $25,000, a few 
others also paid in full. The plaintiffin error, Stevens, how- 
ever made no other payments than the $1,000 already men- 
tioned and arbitrarily declined to pay his $5,000 subscription. 
By reason of his position as General Manager of the railroad, 
he had the power to utt*rly ruin the business of tlie corpora~ 
tion, which was already in an unprosperous condition. To 
avoid any controversy with him, Barrett, the president of the 
Company, did not press him for payment. It does not appear 
that any others of the directors or stockholders knew that 
Stevens declined to pay his subscription in full. Barrett, in 
his testimony, swore very positively, that he never in any 
manner released Stevens from any portion of his subscription 
or undertook to do so: that he simply accepted from Stevens 
what he would voluntarily pay, and left it as a matter to be 
settled between Stevens and the Company. 


In the year 1875 the directors authorized the president 
to execute deeds of trust upon the property of the company, 
which consisted of the equity of redemption in the 50 refrig- 
erator cars above mentioned, a small tract of land with a 
slaughter-house, and the machinery and aparatus in the same 
in Denison, Texas, and also a third interest in a 
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tract of land in or near Chicago, which had _ been 
taken as a payment upon a subscription tothe stock. These 
deeds of trust were to secure various notes of tbe refrig~ 
erator company, upon which Barrett was  surety— 
among others, two notes which are the foundation 
of this controversy, due to the Commercial Bank of St. Louis 
for the sums of $5,800 and $4,200 respectively. In the lat- 
ter part of the year 1875 the affairs of the refrigerator com- 
pany had attained such a condition that it was compelled to 
discontinue business altogether, and the several deeds of trust 
upon its property were foreclosed. At this time the Com- 
mercial Bank, of St. Louis, held $20,000 of the Company’s 
notes, and William Nichols, the defendant in error, held a 
note for $2,500. on all of which Barrett was surety. There 
was then due to the Wasson Manufacturing Company about 
$30,000 on the purchase price of the cars. Nichols became 
the purchaser of all the property at the sales. The deeds re- 
citing that his bid was $2,000 for the lot of ground and aparatus 
in the slaughterhouse, and the equity in the refrigerator cars, 
and $5000 for the tract of land near Chicago; which after deduct- 
ing costs would have been applicable to the $22, 500 of debts held 
by the Commercial Bankand Nichols, and on some $11,000 
or $12,000 of other debts secured by the same deeds of trust 
and on which Barrett was also surety. The Commercial 
Bank of which Nichols was then cashier was pressing Barrett for 
the payment of these debts which it held against him as 
surety for the company; and he not having the money to pay 
but being possessed of a valuable farm near Sedalia, an ar- 
rangement was made between Nichols and himself to the 
following effect: that Nichols should take up all the notes 
held by his bank and himself and carry them until Barrett 
could procure a loan upon his land, and that Barrett should 
procure such a loan and pay off the various debts upon which 
he was surety, except the two notes for $5,800 and $4, 200, 
given and endorsed to the Commercial Bank; that out of the 
loan thus procured, he would loan Nichols $10,000, taking 
his note or due bill therefor, and that Nichols should retain 
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the title tothe two notes last mentioned, and bring suit upon 
them against the refrigerator compauy, and then proceed 
against the stockholders to enforce payment of their sub- 
scriptions, and that what he realized thereon he was to pay 
Barrett on the note or due bill he had given him, but if he 
never got anything then he was to be entitled to offset the 
two notes on which fSarrett was surety against the note or 
due bill which he would give to Barrett. Barrett was also 
to have the benefit of whatever Nichols could realize out of 
the property which he had bought in under the deeds of 
trust. Barrett did procure a loan for $35,000 on his land, 
and out of the proceeds placed the $10,000 in Nichols’ hand, 
who had already taken up the notes from the bank, paid off 
the other notes that had been held by the bank and Nichols,and 
then all held beld by Nichols, and paid the balance of the 
loan to the other parties holding the notes on which Barrett 
was liable. Barret also paid off, out of other sources, all the 
notes upon which he was surety for the company, which 
were ali the debts it owed, unless it was for the purchase 
money due for the cars. 


In-pursuance of this arrangement Nichols instituted 
suit in his own name against the Refrigerator Car Company, 
on the two notes for $5,800 and $4,200. These notes were 
datedin May, 1875, and became due tliree months after date. 
The suit was instituted on the r1th of December, 1875, in 
the circuit court of Pettis County, Mo. ; judgment was ren- 
dered in favor of Nichols and against the Refrigerator Car 
Co., in January, 1876: execution was duly issuedjand returned 
unsatisfied, except as to $12, because no property of the Car 
Company could be found out of which to make the same ; 
afterwards, the present proceeding was instituted in the 
circuit court of Pettis County to recover the amount remain- 
ing unpaid on the subscription to stock made by Stevens. 

In the meantime, however, the slaughter house 
which had been bought in, under the deed of trust, by 
Nichols, was burned down; he sold the lot for $150 and col- 
lected $4,400 insurance, which, after deducting expenses of 
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the sale and collecting the insurance, etc., some $400 or $500, 
he turned over to Barrett. He leased the refrigerator cars 
to the Missouri, Kansas & ‘Texas Railroad for a time, 
but the rental was not sufficient to pay the interest 
on the debt to the Wasson Manufucturing Company for the 
purchase of the cars; after renting them for awhile he sold 
the cars tothe M., K. & T. Railway Co., for the sum of $30,- 
000.00, payable in monthly installments of $600each. Prior 
to the sale of these cars to the railway company, Barrett with 
the insurance and other money had reduced the debt to the 
Manufacturing Company to $22.000.co ; as the Manufactur- 
ing Company still held the title tothe cars as security for 
their debt, the obligations of the Railway Company were 
turned over to the Manufacturing Company, which in 
turn transferred them, together with their lien on the 
title to the cars, tothe Agawam Bank in the State of 
New York. Asthose obligations exceeded the amount due on 
the cars by $8,000, the Agawam Bank loaned Barrett that 
amouuton his note, and when the Railroad Cempany paid 
the whole of the $30,000.00 they applied $8,000.00 of it on 
this note of Barrett’s and returned the note to him. 


This was the state of facts at the time that the plaintiff 
in error was notified of the present proceeding then pending 
in the Pettis Circuit Court; he then appeared in that court, 
and because he was a citizen of the State of New York, and 
Nichols was a citizen of the State of Missouri, he procured 
the removal of the case to the United States Circuit Court, 
where he filed an answer claiming that the notes upon which 
Nichols had sued the Refrigerator Company had been paid 
off before that suit; that he was not the owner of the notes; 
that the transactions out of which they arose were fraudulent; 
aud that Barrett had executed the notes without any author- 
ity and had used them for his own private advantage and 
purposes; all of which was denied in a replication filed by 
Nichols, with a further plea that all such matters were con- 
cluded by the judgment upon the notes against the corpora~ 
tion in which Stevens was astockholder. 


As to the question of the ownership of the notes ; 
whether they were paid off or not at the time that Nichols 
suedon them; or whether there was or not any fraud in the con- 
duct of Barrett in executing and using the notes, could not 
be inquired into in this collateral proceeding after the judg- 
ment had been rendered against the corporation ‘The author- 
ities cited in the brief establish beyond question that a judg- 
mentagainst a corporation is conclusive, as against the stock- 
holders, of all defenses Which might have been made in the 
suitin which the judgment was rendered, and it is immater- 
ial whether the judgment was rendered by default or other- 
wise. The plaintiff in error prayed the Court to instruct the 
jury, that as the summons in the case of Nichols against the 
Refrigerator Car Company had been served on Barrett, and 
that as the judgment had been entered by default, it was 
therefore void. ‘The service upon Barrett as president of the 
company was proper. Sections 25 and 26, page 294, Vol. 1, 
Wagner’s Missouri Statutes, 1872, provide as follows : 


‘* Section 25. In all actions which may be inst*tuted 
against any corporation or incorporated company, itshall be 
sufficient to issue a summons commanding’ the corporation, 
by their corporate name, to appear and answer the action ; 


‘*Seetion 26. When any such summons shall be issued 
against any banking or other incorporated company, service 
on the president, or other chief officer of such company, or, 
in his absence, by leaving a copy thereof at any business 
office of said company with the person having charge thereof 
shall be deemed a sufficient service.”’ 


In view of tne fact that the company had discontinued 
business and there was no one in charge of or attending to 
the business affairs other than Barrett, the president, it is 
apparent that the only way in which service could be 
obtained upon that corporation was by service upon the 
president. 
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The question of the ownership of the notes, and 
whether they were paid or not, as well as whether or not 
they were rendered void or voidable by any existing fraud, 
were clearly matters that could have been inquired into in 
that suit, and so far as the effect ofthe judgment is concerned, 
itis wholly immaterial whether they were investigated or 
not. But waiving, for the purpose of argument, any such 
rule as to the effect of the judgment, it cannot now be seriously 
contended, that there was anything improper in the conduct | 
of Barrett in his dealings with the company, or that there 
were any circumstances of a fraudulent nature that could 
impair the notes which Nichols and the bank, of which he 
was cashier, held. It is true that the plaintiff in error, in 
his pleadings, boldly charges that there was fraud of some 
kind, somewhere, but he does not anywhere undertake to 
state any facts or circumstances from which fraud may be 
inferred. How utterly groundless is this charge is made 
manifest from the course pursued by the plaintiff in error 
with reference to this suit, and by the character of evidence 
that he introduced. He, himself, caused to be taken the 
depositions of Nichols and Barrett, and he read them upon 
the trial. These disclosed fully the nature of the transac- 
tions, and if anything could be settled by testimony it was, 
that these notes were given for dona fide indebtedness of the 
company. and that Mr. Barrett, at the risk of great personal 
depositions of Nichols and Barrett, and he read them upon 
the trial. These disclosed fully the nature of the transac- 
tions, and if anything could be settled by testimony it was, 
that these notes were given for bona fide indebtedness of the 
company, and that Mr. Barrett, at the risk of great personal 
loss, and as the only means of securing financial assistance 
for the company had become individually liable on all of its 
indebtedness. The plaintiff in error also introduced his par- 
ticular friend Mirick as a witness. When he had concluded, 
the only thing to be inferred from his evidence was, not that 
there had been any fraud in the giving, or in the use of these 
notes, but that the plaintiff in error, Stevens, had been im- 
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posed upon, because Barrett, as president of the company, 
had purchased the refrigerator cars above referred to, instead 
of taking ordinary box cars and altering them into refriger-~ 
ator cars. ‘This pretention seems too ridiculous to merit any 
consideration, but it becomes even more insignificant when 
the same witness tells us that he, himself, had frequently 
heard Stevens discussing the affairs of the refrigerator com- 
pany with Barrett. Stevens was a director, and by’reason of 
his position as General. Manager of the M., K. & T. Ry., it 
is very reasonable to believe, as Mr. Barrett informs us, that 
he was consulted upon every matter of any importance, and 
as Mr. Barrett expressed it, he knew as much about the bus- 
iness of the company as Barrett, himself, did. Barrett also 
testified, without any attempt at contradiction, (and this ev- 
idence, plaintiff in error, himself, introduced) that he, Bar- 
rett, conferred with Mr. Stevens specially upon the matter 
of the purchase of the cars, and that Stevens approved it, 
and with his sanction and approval they were purchased. It is 
idle then to talk about any unfairness towards, or imposition 
upon Mr. Stevens by reason of that transaction; and it cer- 
tainly offers a very weak foundation for the pretense that he 
had been released from any portion of his subscription. 


The witness, Mirick, testified that by reason of the 
change of the scheme from using and altering old cars to 
buying new ones, Mr. Stevens, the plaintiff in error, had re- 
fused to pay for any more than $2,000 of the stock, and that 
he had thereupon beenreleased. Barrett emphatically denied 
that there had ever been any talk of a release, or that there 
had ever been any attempt or intent to release Stevens. 
Stevens had arbitrarily, by reason of the advantage of his 
position as General Manager of the M., K. & T. Ry., re- 
fused to pay and under the existing emergencies of the com-~ 
pany, Barrett considered it better to let the matter rest for 
the time being, rather than to arouse the opposition and an- 
tagonism of Stevens and thereby at once subvert the whole 
enterprise by reason of the hostility of the railroad nanage- 
ment, 
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It is worthy of notice in this connection, that although 
the deposition of Barrett had been taken, and was on file a 
long time before the trial, in which, in an emphatic manner, 
he denied all fraud ofevery character; denied that there had 
been any release of Mr. Stevens; asserted positively the sanc- 
tion and approval of Stevens ofall that had been done, ,and 
with great particularity had detailed all the affairs of the 
company, yet the plaintiff in error, Stevens, wholly abstained 
from giving any testimony in the case. Ordinarily we 
would expect the party who had set forth such grievous 
wrongs in his pleading to have appeared, and at least have 
attempted to substantiate them with his testimony. Wecan 
only conclude that he was unable to endorse under oath the 
reckless statements that had been made in his answer. Upon 
these matters, then, itis submitted that the charge of the 
Court as well as the verdict of the jury were fully warranted 
by the evidence, and should be sustained. 


I]. 


While it does not appear that there was any necessity 
for prosecuting the suit in the name of Nichols, yet the fact 
that it was so done does not impair the force of the judg- 
ment nor affect the rights of the parties. It is true, 
for it is so stated by both Nichols and Barrett in 
their testimony, that the suit against the corporation 
as well as the present proceeding was for the bene~ 
fit of Barrett. Barrett could have accomplished, it is 
true, just as much in his own name, or just as much 
if he had instituted the suit, and Nichols'could do no more 
in that respect than Barrett could. But they had the impres- 
sion that the matter could be brought to a more speedy deter- 
mination if Nichols was the plaintiff; that they were mis- 
taken in this will not render the proceeding improper or 
void, and it must be sustained unless there is some reason 
or rule in law that prohibits it. It is true that the Statute 
of Missouri saysthat every action should be prosecuted in 
the name of the real party in interest, except that a trustee 
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of an express trust may sue in his own name. ‘The terms 
of the agreement entered into between Nichols and 
Barrett, made Nichols such a trustee, because it was 
expressly provided in order to accomplish the settle- 
ment of all the indebtedness held by him and his 
bank, that he should procure these particnlar notes from 
the bank along with the others; that all the others should 
be paid, but that these should not be, and that he should prose- 
cute the necessary proceedings to recover all that could be 
from the delinquent stockholders, and apply the same to the 
settlement of these notes. The express provision of this 
agreement was, then, that he should be a trustee to collect 
this money for Barrett’s benefit, and as such the Missouri 
Statutes give him the right to maintain the suit. But inde- 
pendent even of such an agreement , the suit was properly 
maintainable by Nichols. Barrett, it will be remembered, 
was the endorser upon these notes; if he had paid’ them 
directly to the bank as the holder of them, they would sim- 
ply have been returned to him, his endorsement would have 
been cancelled, and le would have been the payee in the 
notes, and entitled to sue the company upon them. Had 
he taken and held the notes in that way he could have trans-~ 
ferred them to any one for collection, and that person could 
have maintained a suit upon them in hisown name, because, 
by the transfer and delivery such other person would have 
become vested with the legal title to the notes. 


The cases cited in point II of the brief, azée, establish 
the rule in Missouri that a party, to whom notes are trans- 
ferred for collection, may maintain a suit in his own name 
notwithstanding he has no actual interest in the notes, or in 
the money to be realized. Then, as Barrett could have 
turned these over to any one for collection so that that per- 
som might have sued, certainly he could arrange with Mr. 
Nichols, that he should take a transfer of the notes for the 
purpose of collection, and thereby become authorized to sue 
upon them in his own name. Such, in effect, is what the 
agreement between Barrett and Nichols amounted to. If 
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Barrett had been gaining any undue advantage over the 
corporation, or any of its stockholders, by this arrangement, 
it might be regarded with suspicion; but when our attention 
is directed to the evidence in the case, and we see that. Bar- 
rett had endorsed all the paper of the company, and, by 
reason ofits insolvencey had become personally liable for its 
total indebtedness, and that he had before the present pro- 
ceeding was instituted, paid off every dollar of that indebted- 
ness himself, and suffered a very considerable loss on account 
of it, it is not possible to conjecture how he was injuring any 
one by this arrangement. ‘The evidence shows that he was 
liable to the Commercial Bank in the sum of $20,000, to 
Nichols $2,500, to the North Granville Bank of New York 
$5,000, to the First National Bank of Sedalia $2, 500, to J. C. 
Thompson $2,500, to the Sedalia Savings Bank $1,500, to 
to the First National Bank of Denison, Texas, $15,000, and 
on the notes given for the cars to the Wasson Manufacturing 
Company $28,000. In addition to all this, he had loaned, of 
his own money, $4,250, to the company, for which he held 
its note, (which was never paid), making a total of $81,000 
which the refrigerator company owed; and for which Barrett 
was liable, except the $4,250, due to himself. On this indebt- 
edness there were paid, the $30,000 from the M., K. & T. 
Ry. on the purchase of the cars; $4,400 insurance on the 
slaughter house, and $150 for the lot,—leaving, after ex~ 
penses were paid, in round numbers $34,000. Nichols bought 
in the Chicago property at $5,000, and considering that as a 
payment, and adding it to the other items, it makes a total 
of $39,000, still leaving a deficiency on the debts of the com- 
pany which Barrett has paid $42,000. Certainly it was not 
possible for him under these circumstances to accomplish 
any injustice by requiring, either directly in his own name 
or through the agency of Mr. Nichols, the delinquent stock- 
holders to pay what still remained unpaid on their stock. 
There were no creditors to be harmed because he had paid all 
the debts, and was the only creditor; as a stockholder him- 
self, he had paid in full his $25,000 of stock. Through the 


(61) 


kindness and generosity of Nichols he had been allowed the 
benefit ofall that was realized upon tlre property which Nich- 
ols had bought in under the deeds of trust, although it 
amounted to more than Nichols could have been charged 
with, and yet he still has a claim for $42,000 against the 
company unsatisfied, and yet it is pretended that Nichols 
and Barrett have entered into a conspiracy to dogreat wrong, 
when they seek to recovera small portion of the amount 
justly due to Barrett by enforcing the liability against a 
stockholder. 


ITI. 


The plaintiff in error has a'so contended that, in order 
to recover from him any balance remaining unpaid on his 
stock, it was necessary to bring a suit in equity for the ben- 
efit of all creditors, and against all the stockholders. He 
has not suggested that there were any creditors, or stock- 
holders omitted; on the contrary, the evidence establishes, as 
shown before, that this suit was being maintained by the 
trustee of an express trust for the benefit of the only creditor, 
and the evidence discloses further, that a portion of the 
stockholders had paid up their stock in full, and hence 
were not liable for any more, and that except Stevens and 
Mirick, the others were beyond the jurisdiction of either the 
Circuit Court of Pettis County, or the United States Circuit 
Court for the Western District of Missouri, and that where- 
ever they were they were hopelessly insolvent. This very 
showing would have excused the bringing in of any other 
stockholders; but, as decided by this court, it is not necessary 
that the suit shold be brought in equity. Under the Mis- 
souri Statutes, it is clearly contemplated, that a more 
speedy and a simpler proceeding than a bill in equity 
should be available to a creditor of a corporation to enforce 
the liability of the stockholders. The provision of the 
constitution upon the liability of stockholders, and the sec- 
tions of the Statutes relating to that liability and its enforce- 
ment, are set forth in the brief. ‘The only criticism that 


: 
F 
i 


(62) 


can be fairly made upon this proceeding was never raised by 
the plaintiff in error, but was suggested by his Honor, 
Justice Miller, who heard and determined the motion for a 
new trialin this case at Kansas City, and that is, whether 
or not it was proper to have commenced this proceeding by 
a petition instead of a motion. It is believed that the facts 
as developed upon the trial of this case would sanction a 
proceeding under Section 745 as quoted in the brief, although 
it is admitted that the proceeding was not intended, when com- 
menced, to be based upon that section. The evidence shows 
that before this proceeding was commenced the corporation 
had entirely discontinued business, and that all of its assets 
had been disposed of, and it was hopelessly insolvent. This, 
it has been decided in Missouri, as well as elsewhere, is sufs 
ficient to constitute a dissolution of the corporaiion, so far as 
creditors are concerned, and so far as a dissolution is neces- 
sary to warrant a proceeding against the stockholders. It is 
true, that all these facts were not alleged in the petition, vet 
the proof was admitted without objection, It is equally true 
that the corporation was joined as a defendant while the stat- 
ute says that suits may be brought against any person, or 
persons whowere stockholders at the time of such dissolution 
without joining the company in such suit. Still, the case 
was dismissed as to the corporation before judgment. How- 
ever, it is not necessary to contend that this proceeding shall 
find its sanction in Section 745. 


Section 736 in Article 1 of the chapter upon Cor- 
perations, under the head of ‘‘General Powers, Duties 
and Ljiabilities,’’ is to be construed in connection with 
Section 940 in Article 8 of the same chapter, under 
the head of ‘‘Manufacturing and Business Companies,”’ 
The former of these sections provides, that if an execution 
shall have been issued against any corporation, and there 
cannot be found any property whereon to levy the same, then 
execution may issue against any of the stockholders to the 
extent of the amount remaining unpaid on their stock, but 
requires that before such execution issue against the 
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stockholders that a motion for that purpose must be made in 
cpen court after sufficient notice in writing. The latter sec- 
tion provides that no stockholders shall be personally liable 
for any debt contracted by the corporation unless the same is 
to be paid in one year from the time it is contracted, nor un- 
less a suit be brought against the corporation within one year 
after the debt becomes due, and then proceeds- ‘‘and no suit 
shall be brought against any stockholder who shall cease to 
—Satenee”6.—lUC TCC Ulm UCU OU UK 
the same shall be commenced within two years from the time 
he shall, cease to be a stockholder, nor until an execution 


(against the corporation) shall have been returned unsatisfied 
in whole or in part.’’ 


At the time the present proceeding was commenced the 
proper manner of proceeding against a stockholder was ren- 
dered uncertain, and was surrounded with some confusion 
by reason of the fact that in the State courts the practice 
had been to proceed by motion, while Judge Dillon in the 
case of Haskins vs. Harding; 2 Dill. 99, decided that a 
practice by motion did not apply.to a business corporation, 
but that a stockholder in such corporation could only be 
proceeded against by suit. This proceeding, having been 
brought at the time of these conflicting views, isin a form 
that will satisfy either of them. If the case of Haskins vs. 
Harding is correct, then this proceeding is sufficient, be- 
cause it has all the formalities, characterizing a suz¢ under 
the Missouri practice. Strictly, it may be contended, the 
word ‘“‘suit’’ signifies a proceeding in equity, as distinguish- 
ed from an action at law. ‘This, however, is not the mean- 
ing of the word as used in this section of the Statute. 
Throughout the Missouri Practice Act the word ‘‘suit’’ is 
used as in common parlance, and comprehendsall proceed~ 
ings whether at law or inequity. ‘This is apparent further, 
from the use of the same word in the former part of the sec- 
tion where it speaks of a ‘‘suit’’ for the collection of the 
debt, and it is further evident that this is not intended to 
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can be fairly made upon this proceeding was never raised by 
the plaintiff in error, but was suggested by his Honor, 
Justice Miller, who heard and determined the motion for a 
new trialin this caseat Kansas City, and that is, whether 
or not it was proper to have commenced this proceeding by 
a petition instead of a motion. It is believed that the facts 
as developed upon the trial of this case would sanction a 
proceeding under Section 745 as quoted in the brief, although 
it is admitted that the proceeding was not intended, when com- 
menced, to be based upon that section. The evidence shows 
that before this proceeding was commenced the corporation 
had entirely discontinued business, and that all of its assets 
had been disposed of, and it was hopelessly insolvent. This, 
it has been decided in Missouri, as well as elsewhere, is suf- 
ficient to constitute a dissolution of the corporaiion, so far as 
creditors are concerned, and so far as a dissolution is neces- 
sary to warrant a proceeding against the stockholders. It is 
true, that all these facts were not alleged in the petition, vet 
the proof was admitted without objection, It is equally true 
that the corporation was joined as a defendant while the stat- 
ute says that suits may be brought against any person, or 
persons whowere stockholders at the time of such dissolution 
without joining the company in such suit. Still, the case 
was dismissed as to the corporation before judgment. How- 
ever, it is not necessary to contend that this proceeding shall 
find its sanction in Section 745. 


Section 736 in Article 1 of the chapter upon Cor- 
perations, under the head of ‘‘General Powers, Duties 
and lLjabilities,’’ is to be construed in connection with 
Section 940 in Article 8 of the same chapter, under 
the head of ‘‘Manufacturing and Business Companies,”’ 
The former of these sections provides, that if an execution 
shall have been issued against any corporation, and there 
cannot be found any property whereon to levy the same, then 
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stockholders that a motion for that purpose must be made in 
cpen court after sufficient notice in writing. The latter sec- 
tion provides that no stockholders shall be personally liable 
for any debt contracted by the corporation unless the same is 
to be paid in one year from the time it is contracted, nor un- 
less a suit be brought against the corporation within one year 
after the debt becomes due, and then proceeds- ‘‘and no swit 
shall be brought against any stockholder who shall cease to 
ve a stockneeee”:=— CUCU CUCU Ue eee 
the same shall be commenced within two years from the time 
he shall, cease to be a stockholder, nor until an execution 
(against the corporation) shall have been returned unsatisfied 
in whole or in part.’’ 


At the time the present proceeding was commenced the 
proper manner of proceeding against a stockholder was ren- 
dered uncertain, and was surrounded with some confusion 
by reason of the fact that in the State courts the practice 
had been to proceed by motion, while Judge Dillon in the 
case of Haskins vs. Harding; 2 Dill. 99, decided that a 
practice by motion did not apply to a business corporation, 
but that a stockholder in such corporation could only be 
proceeded against by suit. This proceeding, having been 
brought at the time of these conflicting views, isin a form 
that will satisfy either of them. Ifthe case of Haskins vs. 
Harding is correct, then this proceeding is sufficient, be- 
cause it has all the formalities, characterizing a swzé under 
the Missouri practice. Strictly, it may be contended, the 
word ‘“‘suit’’ signifies a proceeding in equity, as distinguish~ 
ed from an action at law. ‘This, however, is not the mean- 
ing of the word as used in this section of the Statute. 
Throughout the Missouri Practice Act the word ‘‘suit’’ is 
used as in common parlance, and comprehendsall proceed~ 
ings whether at law or inequity. This is apparent further, 
from the use of the same word in the former part of the sec- 
tion where it speaks of a “‘suit’’ for the collection of the 
debt, and it is further evident that this is not intended to 
mean a proceeding in equity, because the very purpose in 
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enacting these various sections of the statute, was to avoid 
the expense and tedious delays of a suit in equity, and to fur- 
nish a simple remedy for the enforcement of the liability of 
stockholders. 


If Judge Dillon was wrong in the opinion expressed in 
Haskins vs. Harding, and if a creditor of a _ business 
corporation has the same right to proceed by motion that 
the creditor of any other corporation has,—and no good rea- 
son appears why he should not,—still, this proceeding can 
be sustained under section 736. The fact that the paper, 
which was filed at the commencement of this proceeding 
was called a fefetzon instead of a motion, cannot change its 
nature or purpose. If it had been called a motion it would 
have been necessary that it set forth everything that it 
now contains. It should have advised the court of the 
judgment that was rendered against the corporation; of the 
issue of executionJupon that judgment and of the return of 
nulla bona. It should also have informed the court that the 
person against whom the further processof the court was 
desired was a stockholder in that corporation and that a 
certain amount remained unpaid on his stock. If the 
proceeding had been by simple motion only a notice would 
have been required to have been served upon the stockholder, 
Under Section 3507, page 600, Vol. 1, R. S. of Mo., 1879, 
which reads, ‘‘notices shall, unless a different time is pre~ 
scribed by law, or the practice of the court, be given at least 
five days before the time appointed for the hearing of the 
motion, pleading or other proceeding, if the person to be 
served reside within fifty miles, of the place where the hear- 
ing was to be had, etc.’’ ‘The plaintiff in error, who was 
served in Sedalia, would have been entitled to but five 
days’ notice before the motion could have been heard, ‘The 
hearing upon the motion would have been summary, 
without the advantage of framing an issue by counter 
pleadings on the part of the plaintiff in error and 
without a trial by jury. Whereas, by designating the paper 
filed a petition, a summons was issued on the same and the 
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plaintiff in error was thereby entitled, cr required to ve served 
fifteen days before the first day of a regular term of court, 
and at the first term he would only be required to file such 
pleadings as he desired to, and the case would then stand 
over to the next term for trial, when he could have, as he 
did in this case, atrial by jury. This all shows that no priv- 
ilege or advantage was denied the plaintiff in error by desig- 
nating the paper as a petition instead of a motion, and as ev~ 
erything that was necessary to be set forth or to be done in a 
proceeding entitled as a motion, there certainly is no valid rea- 
son forcomplaint. The plaintiff in error made no objection 
of this character, but availed himself of the superior advant~ 
ages afforded him under the particular form of the proceeding 
adopted, and he should therefore be held to have waived any 
such objection. To contend now that the proceeding should 
have been entitled by motion instead of by petition is to 
struggle for the shadow and lose the substance. 


In a proceeding against a stockholder by motion the 
Supreme Court of the State of Missouri, in the case of 
Erskin2 v. Loewenstein, 82 Mo., pages 304, said: 


‘‘ Respondent objects to the consideration, by thiscourt, 
of any imputed error of the trial court, for the reason that the 
bill of exceptions does not show that plaintiff excepted at 
the time to the action of the court in overruling the motion 
for execution against the defendant. We think this is a 
misaplication of the rule invoked by respondent. That 
rule applies to motions such as are incidental to the trial of 
the principal proceeding, and not toa case like this, where 
the motion is the principal proceeding, the foundation of 
the litigation. This motion takes the place, under the stat- 
utory provision, of the suit in equity at common law, to 
reach assets in the hands of the stockholder; and, toacertaim 
extent, should be treated asa petition. The refusal of the 
Court to grant the motion is a finding of the issues for the 
defendant. The remedy for the error of the Court im mak- 
ing such finding is by motion for new trial and exception,, 
at the time, to the action of the Court in overruling this: 
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motion, as was done in this case. 
As above suggested, this proceeding by motion is summary 
and we are disposed to treat it, in this respect, as a statu- 
tory substitute fora billin equity. The statute, evidently, 
contemplatesa hearing and determination of this motion 
by the court without the intervention of a jury.’’ 


* * ~ x * 


Under that view of the matter the motion is regarded 
practically as a petition, and has the same relation to the 
proceeding. The identical question occuring in this case 
has not been passed upon by the State Courts, but in the 
case of Paxon vs. Talmage, 87 Mo., page 13, an analogous 
question arose. ‘There a creditor, after having had execu- 
tion returned zz//a dona against a corporation, commenced 
a proceeding by a fefetzon against a stockholder in a court 
different, from the one where the judgment and execution 
had been obtained against the corporation, and that petition 
did not ask for judgment, but simply for an order for execu- 
tion against tthe stockholders. Inferentially it is decided, 
in that case, that, if the prayer had been for judgment, it 
might possibly have been sustained in the cifferent court, 
but more clearly, if the proceeding had been in the court in 
which the judgment against the corporation had been ren- 
dered, then the petition might have been regarded as a 
motion. ‘The Court says in that opinion : 


‘“‘The amended petition in this cause does not ask for 
judgment against the defendant as a stockholder, but only 
for an order for execution against him, and that on the 
basis of the judgment already rendered against his corpora- 
tion in another court. This being the case, it is quite obvi- 
ous that the amended petition caz only be treated as a motion 
for an order for an execution under the section mentioned. 
And since that petition is not filed in the court where the 
judgment was obtained it can but result that the plaintiff 
must fail by reason of not having followed the provisions of 
the statute in such case made and provided.’’ 


As this proceeding was commenced in the circuit court 
of Pettis County, which rendered judgment against the cor- 
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poration, the application of the case of Paxon vs. Talmage 
sustains the position contended for by the defendant in error, 
that the proceeding may be regarded as a sufficient compli- 
ance with section 736, providing a proceeding by motion. 
Especially should this be the effect after judgment with- 
out any previous objection or exception on this account. 


Believing that the plaintiff has not suffered injury by 
anything that occurred in this proceeding, but that sub- 
stantial justice has been done. and the judgment rendered 
for the right party, I submit that the case should be 


affirmed. 
GEO. P. B.. JACKSON, 


Attorney for Defendant in Error. 
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1 Transcript on Appeal. 
In the Supreme Court of the State of California. 


Lizzie Buxton et al., Plaintiffs and Appellants, 
vs. No. 9809. 
Harrie TRAVER et als., Defendants and Respondents. 


John H. Dickinson, attorney for appellants; Satterwhite & Curtis, 
attorneys for respondents. 
_ Endorsed: Filed November 28th, 1884. J. W. McCarthy, clerk, by 
Frank Meyers, deputy clerk. 


2 Transcript on Appeal. 
In the Supreme Court of the State of California. 


In the Superior Court of the County of San Bernardino, State.of Cal- 
ifornia. 


Lizzie Buxton and Anna J. Voruess. Plaintiffs, 
Us. 
Hatriz L. TRaver, MArGarert Wricut, Wituiam T. Srvs, and 
MiILes SHOEMAKER, Defendants. 


Complaint. 


Plaintiffs complain of defendants and allege— 

First. That on or about the 2d day of February, 1870, one 

3 Oscar Traver settled upon that certain tract of land situate in 

San Bernardino county, California, known and described as 

the north one-half of the southeast quarter of section 34, township 

2 south, range 5 west, San Bernardino meridian, and from that 

date thereafter up to the time of his death lived upon, improved, 
and cultivated said tract of land. 

Second. That at the time of said settlement and continuously 
thereafter until the first day of July, 1879, said land was public land 
and the property of the United States, unoccupied and unsurveyed 
and subject to the right of pre-emption, and no approved plat of the 
township embracing said tract of land had been received at the 
United States district land office at Los Angeles, California, which 
was and is the district in which said land was and is situated prior 
to July Ist, 1879. 

Third. That at the time said Oscar Traver settled upon said land 
and continuously thereafter until his death, on the 2d day of Jan- 
uary, 1877, he was a citizen of the United States and over the age of 
twenty-one years and entitled to have and accept the benefit of the 
yre-emption and homestead laws of the United States and had never 
ied the benefit of any right of pre-emption and was not the owner 
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of 320 acres of land in any State or Territory, and he settled 
4 upon and improved said land and erected a dwelling thereon 

in good faith to appropriate it to his own exclusive use and 
at all times intended to acquire a title thereto from the United 
States as soon as he possibly could and not to sell the same on specu- 
lation; neither did he ever, directly or indirectly, make any agree- 
ment or contract in any way or manner with any person by which 
the title he might acquire from the United States should inure in 
whole or in part to the benefit of any person except himself. 

Fourth. That said Oscar Traver, on the 21st day of March, 1871, 
executed, acknowledged, affixed upon said land, and on March 23rd, 
1871, caused to be recorded in the book of possessory claims, records 
of San Bernardino county, California, his affidavit in due form as 
required and provided by the act of the Legislature of California en- 
titled “An act prescribing the mode of maintaining and defending 
possessory actions on public lands in this State,’ approved April 
20th, 1852, and of the acts supplemental thereto and amendatory 
thereof. 

Fifth. That at the time of his settlement on said land said Oscar 
Traver was a single person and continued such single person up to 

the 13th day of December, 1870, on which last date he inter- 
5 married with the defendant, Hattie L. Traver. She continued 

to be his wife until the death of Oscar Traver, which took 
place on the 2nd day of January, 1877. 

Sixth. At his death said Oscar Traver left him surviving his wife, 
said defendant, Hattie L. Traver, and his daughters, Lizzieand Anna 
J., both of whom have married and are respectively the plaintiffs 
herein ; that the defendant, Hattie L. Traver,and the plaintiffs were 
the only heirs-at-law of the said Oscar Traver. 

Seventh. That the said Oscar Traver left no last will, and there 
has not been any administration upon the estate. 

Eighth. When said Oscar Traver died he was entitled to claim 
the benefit of the pre-emption and homestead laws of the United 
States, and was the head of a family as to said land; that on the 
16th day of July, 1878, said Hattie L. Traver filed in said United 
States district land office at Los Angeles her pre-emption declaratory 
statement No. 1617 describing said land, alleging settlement thereon 
on the 2nd day of February, 1870, declaring her intention to claim 
the same under the pre-emption laws of the United States; that on 
the 6th day of November, 1878, she changed said pre-emption 

declaratory statement upon said land into a homestead entry 
6 thereof, original entry No. 412 in said district land office, and 

thereupon and upon November 10th, 1879, she obtained from 
and the United States issued to her its patent for said land, which 
patent is still in full force and effect, and has never been cancelled 
or annulled. 

Ninth. That shortly after the death of said Oscar Traver said 
Hattie L. Traver, who at the time resided upon said land, wrote 
and caused to be delivered to the plaintiff, Anna J., a letter inform- 
ing the plaintiffs, who then and ever since have resided in San 
Francisco, Califore** of the death of their said father, and repre- 
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senting and stating to them that he had not left any property what- 
ever, and that said representation was made with the intent to de- 
ceive the plaintiffs and to prevent them from filing the necessary 
papers to complete the said pre-emption and homestead rights of the 
said Oscar Traver, and the plaintiffs were deceived thereby and 
prevented from completing said rights; that on or about the first 
day of December, 1882, for the first time plaintiffs discovered that 
the defendant, Hattie L. Traver, had completed said rights and had 
obtained said patent, which information they then obtained from 
a friend of their deceased father, who was visiting in San Francisco. 
Tenth. That since the death of said Oscar Traver the de- 
7 fendant, Hattie L. Traver, has lived upon and occupied said 
land and received and kept to her own use and benefit the 

rents, issues, and profits thereof. 

Eleventh. That the annual value of the rents, issues, and profits 
of said land since the death of said Oscar Traver, as plaintiff is in- 
formed and believes, and therefore alleges the fact to be, has been 
and is thesum of $2,500.00, and the said land is of the value of 
$1,000.00 per acre. 

Twelfth. That thedefendants, Margaret Wright, William T. Simms, 
and Miles Shoemaker, claim each of them an interest in said land 
by right of purchase from the defendant, Hattie L. Traver; but 
plaintiffs, upon their information and belief, allege that they and 
each of them have at all times had actual notice of plaintiffs’ inter- 
ests in said lands, and such pretended purchases were and are with- 
out consideration and void. 

Thirteenth. That said defendant, Hattie L. Traver, denies the in- 
terest of plaintiffs or of either of them in said land or in the rents, 
issues, and profits thereof, and repudiates their claim thereto. 

Wherefore plaintiffs pray judgment— 

Ist. That the defendant, Hattie L. Traver, is a trustee for plain- 
tiffs of an undivided half interest in said land and in the rents, 

issues, and profits thereof. 
8 2nd. That the defendants Wright, Simms, and Shoemaker 
have no interest in said land or in any portion thereof. 

3rd. That said Hattie L. Traver account with plaintiffs and pay 
over to them their one-half interest in the rents, issues, and profits 
of said land in equal shares of one-fourth to each. 

4th. That plaintiffs have such other and further relief as to the 


court shall appear just. 
JNO. H. DICKINSON, 
Attorney for Plaintiffs. 


Endorsed: Filed August 8th, 1884. W. F. Holcomb, clerk. 


Demurrer. 
(Title of court and cause.) 


The defendants demur to plaintiffs’ complaint on the following 
grounds: 
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Ist. Said complaint does not state facts sufficient to constitute a 
cause of action, 
2nd. It appears upon the face of said complaint that plaintiffs’ 
cause of action is barred by the provisions of section 339, subdivision. 
1, of the code of civil procedure. 
SATTERWHITE & CURTIS, 
Altorneys for Defendants. 
ile )) 2 Q 
Filed Aug. 22nd, 1884. “ 
9 Judgment. 
(Title of court and cause.) 
In Open Court, October 28,. 1884. 
In this action the defendants appear by Satterwhite & Curtis, their 
attorneys, and the plaintiffs do not appear. The demurrer to the 
complaint heretofore submitted and taken under advisement is now 
by the court sustained ; and it is therefore adjudged that the plain- 
tiffs take nothing by their action, but that their action be dismissed, 


and that the defendants have and recover from the plaintiffs their 
costs necessarily expended or incurred in this action, amounting to 


$ . 
Judgment recorded October 28, 1884, Book 2, page 149, Superior 
Court Judgments. 


Notice of Appeal. 
(Title of court and cause.) 


Take notice that the plaintiffs in the above-entitled action hereby 
- appeal to the supreme court of this State from the order sustaining 
the demurrer and the judgment therein made and entered in the 
said superior court on the 28th day of October, 1884, in favor of the 
defendants in said action and against said plaintiffs, and from the 
whole thereof. 
Yours, etc., JNO. H. DICKINSON, 
Attorney for Plaintiffs. 


10 To the clerk of said court and Satterwhite & Curtis, attor- 
neys for defendants. 
Dated this 10th day of November, 1884. 


— 
Endorsed : Filed Nov. 13th, 1884. W. F. Holcomb, clerk. 


Service and receipt of a copy hereof admitted after filing this 13th 
day of November, 1884. 
SATTERWHITE & CURTIS, 
ae Attorneys for Defendants. 
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Stipulation. 
(Title of court and cause.) 


It is hereby stipulated that the foregoing is a full, true, and cor- 
rect copy of the judgment roll in the above-entitled action and of 
the notice of appeal filed and served therein ; that said papers con- 
stitute the transcript on appeal herein ; and we do further certify 
that undertakings in due form were properly filed on November 
13th, 1884. 

JNO. H. DICKINSON, 
Attorney for Plaintiffs. 
SATTERWHITE & CURTIS, 
Attorneys for Defendants. 


11 Submission of Cause. 
In the Supreme Court of the State of California. 
1885. 


April 7. Filed stipulation to submit on briefs. 

April 10. Ordered submitted upon briefs on file. 

July 28th. Ordered that remittitur be stayed five days from date. 
ROSS, J. 
McKEE, J. 
McK INSTRY, J. 
THORNTON, Jd. 


12 In the Supreme Court of the State of California, Department 
One. 


Lizzie Buxton and Anna J. Voruees, Appellants, 
U8. LN 
, No. 9809. 
Hattie L. TRAvers, MARGARET WriGut, WILLIAM | 
T. Siums,and MiLtes SHUEMAKER, Respondents. 


On appeal from the superior court in and for the county of San 
Bernardino. 


And now, at this day, this cause being called and having been 
heretofore submitted and taken under advisement and all and sin- 
gular the law and premises having been fully considered, the opin- 
ion of the court herein is delivered by McKee, J. 

We concur. 

ROSS, J. 
McKINSTRY, J. 


Whereupon it is adjudged and decreed by the court that the judg- 
ment of the superior court in and for the county of San Bernardino 
in the above-entitled cause be, and the same is hereby, affirmed with 
costs. 
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13 [Endorsed :] No. —. In the supreme court, State of Cal- 

ifornia. Remittitur. vs. Clerk’s costs, 
$—; paid by appeilant, $—; paid by respond’t, $—; total, $— 
, clerk, by —— , deputy. 


14 Opinion. (Filed June 25, 1885.) 
In the Supreme Court of the State of California, Department One- 


BuXTON 
vs. > No. 9809. 
TRAVER et al. J 
Appeal from a judgment of dismissal entered on sustaining a general 
demurrer to the complaint. 


The complaint shows that the plaintiffs are daughters and the - 


defendant, Hattie Traver, the widow of Oscar Traver, deceased ; 
that Oscar Traver died in the year 1877 in possession of the traet 
of land described in the complaint, leaving surviving him the said 
widow and two daughters as his sole heirs-at-law; that after his 
death the widow continued to reside on the land, and in November, 
1879, she made a homestead entry upon it and on the 10th of 
November, 1879, obtained for it a patent from the United States. 
This patent the plaintiffs claim inures to the benefit of the heirs-at- 
law of the deceased, and the object of the suit in hand is to have the 
widow, as the recipient of the United States patent, declared their 
trustee of an undivided one-half interest in the land and of the 
rents, issues, and profits of the same. 

. They base this claim upon section 2269 of the United States Re- 
vised Statutes, which is as follows: 

“Where a party entitled to claim the benefits of the pre-emption 
law dies before consummating his claim, by filing in due time all 
the papers essential to the establishment of the same it shall be 
competent for the executor or administrator of the estate of such 
party or one of the heirs to file the necessary papers to complete 
the same; but the entry in such cases shall be made in favor of 
the heirs of the deceased pre-emptor, and a patent thereon shall 
cause the title to inure to such heirs as if their names had been 
specially mentioned.” 

Of the validity of this statute there is no question. (Elliot vs. Figg, 
59 Cal., 117.) But it has no reference to an entry made under the 
homestead laws of the United States; it refers only to an entry 
made in consummation of a claim of right to land asserted, under 
the pre-emption laws of the United States, by a pre-emptor who 
dies before completing his claim by filing the requisite papers. In 
such a case the statute extends the right after the death of the pre- 
emptor to his executor or administrator or any of his heirs-at-law 
to complete the claim initiated by him by filing the papers neces- 
sary for the purpose and to enter the land for the benefit of all the 
heirs; but the complaint contains no case under the statute. Its 


a 
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statement of facts shows that the land patented to the defendant 
Hattie was, in the year 1870, part of the unsurveyed public land of 
the United States open to pre-emption; that Oscar Traver settled 
upon it that year with the intention of acquiring title thereto from 
the United States as soon as he could; that he was a duly qualified 
pre-emptor, and in that capacity resided on the land with his 
family, consisting of the plaintiffs and the defendant Hattie, until 
his death, in 1877; that he died without leaving a last will and there 
was no administration of his estate, and it appears that neither the 
widow nor the plaintiffs nor either of them after his death sug- 
gested or presented any claim initiated by him or filed any papers 
for the purpose of completing such a claim, if it existed, or took any 
steps for the entry of the land under the pre-emption laws for the 
benefit of the heirs. It is alleged, however, that the widow con- 
tinued to occupy the land after his death, and it is charged that it 
was her duty to complete the pre-emption of the deceased and enter 
the land for the benefit of the heirs; that she did not perform that 
duty, but instead frauduleutly communicated to the plaintiffs as 
fact that their father died without leaving any property, and thus 
prevented them from establishing their father’s claim by the requi- 
site proof, and then entered the land in her own name and for her 
own behoof. 

There is no averment in the complaint that the fact communi- 
cated to the plaintiffs was not true, and it is admitted that the ap- 
proved plat of the township on which the land is situated was not 
filed until the Ist of July, 1879—more than two years after the 
death of Osear Traver. At the time of his death Traver was, there- 
fore, a mere occupant of the land, as a portion of the unsurved pub- 
lic land of the United States, for the pre-emption of which he had 
taken no steps required by the pre-emption law. In that position 
he had a mere privilege of pre-emption; but sucha privilege is not 
a title, legal or equitable; it is only a proffer to a certain class of 
persons that they may become purchasers if they will, but without 
payment or an offer to pay it confers no equity. A right is conferred 
by it only when the party has accepted the offer by claiming the 
benefit of the statute in the proper manner and within the required 
time or by payment. (Grand Gulf R. R. Co. vs. Bryan, 88. & M., 
268 ; Hutton vs. Frisbie, 37 Cal., 475; Frisbie vs. Whitney, 9 Wall., 
187; the Yosemite Valley case, 15 id., 77.) Until there is an offer 
to do what the pre-emption laws require to be done to initiate and 
prosecute a pre-emption right there is no existing claim of the set- 
tler to pre-empt which can be completed after his death by his heirs 
or his administrator, and as no such claim was initiated and _ prose- 
cuted by him in his lifetime he acquired no proprietary interest in 
the land which upon his death would descend to his heirs and clothe 
them with an equitable right to control the patent to the land sub- 
sequently issued by the United States upon an entry made by an- 
other. 

As therefore the original settler died without making any claim 
to the benefits of the pre-emption laws which could be perfected by 
his heirs, and as no equitable right in the land descended to the 


§ LIZZIE BUXTON ET AL. VS. HATTIE L. TRAVERS ET AL. 


heirs, the patent issued to the defendant Hattie upon her entry 
under the homestead laws is not subject to a trust in favor of the 
plaintiffs (Jarvis vs. Hoffman, 43 Cal., 314), and the court did not 
err in sustaining the demurrer and entering judgment for defend- 
ants. 

| Judgment affirmed. 

: McKEE, J. 


We concur. | 
ROSS, J. 


McK INSTRY, J. 
15 Bond. 
In the Supreme Court of the United States. 


Lizzie Buxton et al., Plaintiffs in Error, 
Us, 


Hattie L. Travers et al., Defendants in Error. 


Whereas Lizzie Buxton and Anna J. Vorhees, plaintiffs and 
plaintiffs in error in the above-entitled cause, have presented a writ 
of error tothe Supreme Court of the United States to re-examine 
the final judgment of the supreme court of the State of California 
in the said cause: 

Now, therefore, in consideration of the premises, we, the under- 
signed, householders of the city and county of San Francisco, in the 
State of California, do hereby jointly and severally undertake and 
promise that the said Lizzie Buxton and Anna J. Vorhees, plaintiffs 

in error, shall prosecute their writ of error to effect, and if 
16 she fail to make their plea good shall answer all the damages 

and costs, not exceeding five hundred dollars, to which 
amount we acknowledge ourselves jointly and severally bound. ' 

Dated this 5tn day of August, 1885. | 

J. H. MEREDITH. — [seat. 
FRANK BUXTON. “on 


STATE OF CALIFORNIA, on 
City and County of San Francisco, | ~ 


J. H. Meredith and Frank Buxton, being sworn severally, each 
for himself says that he is the person named in and who subscribed 
the foregoing bond; that he is a householder and resident within 
the State of California, and is worth the amount specified in said 
bond over and above all his just debts and liabilities, exclusive of 
property exempt from execution. 

J. H. MEREDITH. 


FRANK BUXTON. 
Subscribed and swern to before me this 5th day of August, 1885. 


[NOTARIAL SEAL. ] LEE D. CRAIG, 
Notary Public. 


Pegg were 


rv 
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Approved by me August 10th, 1885. 
R. F. MORRISON, 
Chief Justice. 


(Endorsed:) Filed August 10, ’85. J. W. McCarthy, clerk, p’r J. 
S. Williams, deputy. 


17 Unitrep States OF AMERICA, 88: 


To Hattie L. Travers, Margaret Wright, William T. Simms, and 

Miles Shoemaker, Greeting: 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be held at the city of Wash- 
ington, in the District of Columbia, on the second Monday of Octo- 
ber, A. D. 1885, pursuant to a writ of error filed in the clerk’s office 
of the supreme court of the State of California, wheretn Lizzie Bux- 
ton and Anna J. Vorhees are plaintiffs and plaintiffs in error and 
you are defendants and defendants in error, to show cause, if any 
there be, why the judgment in the said writ of error mentioned should 
not be corrected and speedy justice should not be dune to the parties 
in that behalf. | : 

Witness the Honorable Robert I. Morrison, chief justice of the 
supreme court of the State of California, this 4th day of August, 
A. D. 1885, and of the Independence of the United States the one 
hundred and tenth. 

R. F. MORRISON, 
Chief Justice. 


18 { Endorsed :] 9809. IntheSupreme Court of the United States. 

Lizzie Buxton et al., pl’ffs & pl’ffs in error, vs. Hattie L. Travers 
et al., def’ts & def’ts in error. Citation. Filed August 10, ’85. J. 
W. McCarthy, clerk, per J. 8S. Williams, deputy. 


19 Unitrep STATES OF AMERICA, 88: 


The President of the United States of America to the justices of the 
supreme court of the State of California, Greeting: 

Because in the record and proceedings and also in the rendition 
of the judgment of a plea which is in the said supreme court before 
you, between Lizzie Buxton and Anna J. Vorhees, plaintiffs and 

aintiffs in error, and Hattie L. Travers, Margaret Wright, Wil- 
ies T. Simms, and Miles Shoemaker, defendants and defendants in 
error, a manifest error hath happened, to the great damage of the 
said plaintiffs and plaintiffs in error, as by their complaint = 
pears, and it being fit that the error, if any there hath been, should 
be duly corrected and full and speedy justice done to the parties 
aforesaid in this behalf, you are hereby commanded, if judgment be 
therein given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
ing thesame, to the Supreme Court of the United States, together 
with this writ, so that you have the same at the city of Washington, 
in the Duirict of Columbia, on the second Monday of October next, 
2—211 
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in the said United States Supreme Court to be then and there held, 
that, the record and proceedings aforesaid be- inspected, the said 
United States Supreme Court may cause further to be done therein 
to correct that error what of right and according to the law and 
custom of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 4th day of August, in the 
year of our Lord one thousand eight hundred and eighty-five, and all 
of the Independence of the United States the one hundred and | 
tenth. 

[The Seal of the Circuit Court, District of Cala. ] 

(Signed) L. S. B. SAWYER, 

Clerk U.S. Circuit Court, District of California. 


The above writ of error is hereby allowed. 


20 [ Endorsed :] Copy. 9809. United StatesSupreme Court. Lizzie 

Buxton et al., pl’fis & pl’ffs in error, vs. Hattie L. Travers et al., 
def’'ts &def’tsinerror. Writof error. Lodged in the clerk’s office of the 
supreme court of:the State of California for the within-named de- 
fendants in error. Jno. H. Dickinson, William Craig, J. H. Mere- 
dith, att’ys for pl’ffs in error. 


21 Assignment of Errors. ‘ 


In the Supreme Court of the United States. 


Lizzie Buxton eft al., Pl’ffs in Error, 


vs 


Hattie Travers ef al., Defendants in Error. 


The plaintiff- in error assigns as error that the final decision and 
judgment of the supreme court of California holds and declares that 
section 2269 of the United States Revised Statutes applies only to 
cases where the pre-emptor had entered the land in the proper land 
office before dying. 

JNO. H. DICKINSON, 

WILLIAM CRAIG, 

J. H. MEREDITH, 
Attorneys for PUjjs in Error. 


22 In the Supreme Court of the United States. 


Lizzie Buxton et al. Pl’ffs and Pl’ffs in Error, 


vs. No. 9809. 
Hattie L. Travers el al., Def’ts and Def’ts in Error. j 


Service of writ of error, dated Aug. 4th, 1885, and citation, dated 
Aug. 4th, 1885, in the above-entitled action admitted this lst day of 
September, 1885, and receipt of copies of said writ of error and cita- 
tion acknowledged. 


CURTIS & OTIS, 
Attorneys for Def’ts and Def’ts in Error. 
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I, J. W. McCarthy, clerk of the supreme court of the State of Cali- 
fornia, do hereby certify that the foregoing nineteen pages, numbered 
from one to nineteen, inclusive, contain a full, true, and correct tran- 
script of the proceedings in the cause above entitled, and that the 
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Witness my hand and the seal of the said supreme court this 6th 
day of October, 1885. 
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In the Supreme Court of the United State 


LIZZIE BUXTON, ev. at., 
Plaintiffs in Error, 
Vs, 
HATTIE L. TRAVERS, er. at., 


Defendants in Error. 


Brief of Plaintiffs in Error on Motion 
to Dismiss. 


The case is in‘a nutshell; it arises upon writ 
of error to the Supreme Court of California, 
and all the facts pertinent to the merits of the 
case and to the motion to dismiss, are stated in 
the opinion of Mr. Justice McKee in delivering 
the judgment of the court. They may be more 
briefly stated as follows: 

February 2d, 1870, one Oscar Traver settled 
on eighty acres of unsurveyed and unoccupied 
land of the United States, being then and at all 
times thereafter entitled to the benefit of the pre- 


emption and homestead laws. He continued to 


reside upon and cultivate said land until Janu- 
ary 2d, 1877, when he died, leaving as his only 


+) 


i 


heir-at-law, his wife, Hattie L. Traver (a dle- 
fendant herein ) and two daughters by a former 
marriage, plaintiffs herein. He had always 
intended to’ ac ulre title to said land as 
soon as possible, under the pre-emption law of 
the United States, but it was not until Janu- 
ary Ist, 1S79, two years after his death, that 
the approved. plat of the township in which the 
land was situated was filed. 

His w ife, defendant Hattie L. Traver, has 
occupied said land continuously .since — his 
death. On the 16th of June, 1878, she filed in 
the proper land office her pre-emption declara- 
tory statement on said land, alleging settle- 
ment at the date of her husband’s settlement 
(she, asa married woman, being disqualified 
to make a settlement of her own - November 
6th, 1878, she changed sald filing into Pe | home 
stead entry in due form, and November 10th, 
1879, obtained a patent to the land from the 
United States. | 

On these facts the plaintiffs clain that under 
Section 22é67of Revised Statutes, the benefit of 
this patent enured to them as well to the de- 
fendant with like effect, as if they had all been 
named therein, instead of only the defendant, 
Travers. 


There are some other facts discussed in the 


rte et ye 


opinion, which the plaintiff claimed to 
amounted actual fraud on the defendant: but 
they are not NeCessAary to be considered here, 
because we are aware that this court will fol- 
low the ruling of the court below on this sub- 
ject, and will ignore the question whether they 
did or did not constitute actual fraud. 

We admit the first proposition stated by de- 
fendant in his brief, namely: That the only 
ground upon which this court can take juris- 
diction in this proceeding is under the pro: 


vision, of Section 709. Revised Statutes. which 
cf 2 "| 


the writ to run to a state court in cases where 


a right or privilege is claimed under a statute 
of the United States, anil the decision IS against 
that right or privilege. 

We also accede to the next proposition of 
the learned counsel, which 1s expressed in this 
language: “This, we submit, includes merely 
cases where the construction of a United States 
statute is involved; where a question arises 
whether,- under a given law, a_ party has 


or has not certain rights. It does not include 


questions which involve merely the point of 


whether a state court bas correctly decided 
facts, which, if decided one way, give a party 
the right claimed, and if decided another way, 


deny it to him.” 
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To all this we agree, but when counse] goes 
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on to say: “In the case at bar no construction 
of a United States statute is involved,” we 
widely differ. 

It is true that the opinion and judgment of 
the court below undertakes to state as a fact 
that no such settlement was made as would en- 
able the heirs to obtain the benefit of the 
patent. But it must be remembered that the 
court does state any facts different from or ad- 
ditional to those above set forth. Now. the 
court below, in stating that there was actually 
no such settlement as would give plaintiffs the 
benefit of the patent, was making a ra/zvg¢ and 


not finding any fact. The case below was on 
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t 
E room for finding any fac/s whatever. To show 
| that the court dzd construe the United States 
statute,construed it adverse/y to those claiming 
| under that statute, and construed it exroncous/y, 
: we refer the court to this language in the 
opinion. 

“* At the time of his death Traver was, there- 
fore, a mere occupant of the land, as a portion 


complaint and demurrer only; there was no 


of the unsurveyed public land of the United 
States, for the pre-emption of which he had 
taken no steps required by the pre-emption 


law. in that position he had a mere privilege 


eer Amn Sa = Sone 


i 
i 


of pre-emption; but such a privilege is nota 
title, le eal or equitable ; it 1s only il proffer to a 
certain class of persous that they may hecome 
purchasers if they will, but without payment 
or an offer to pay it confers no equity. A right 
is conferred by it only when the party has ae- 
cepted the offer by claiming the benetit ot the 
statute in the proper manner and within the 
required time or by payment. (Grand Gulf R. 
R. Co. vs, Bryan, sS. & M., 268; Hutton va, 
Krishee, 37 Cal., 475: Frisbee vs. Whitney, () 
Wall.. 187: the Yo Semite Valley case, 15 1d., 
77.) Until there is an offer to do what the 
preemption laws require to be done to initiate 
and prosecute a pre-emption right there is no 
existing claim of the settler to pre-empt which 
can he completed atter his death by his hers 
or his administrator, and as no such claim was 
initiated and prosecuted by him in_ his lifetime 
he acquired ho proprietary interest in the land 
which upon his death would descend to his 
heirs and clothe them with an equitable right 
te control the patent to the land subsequently 
issued by the United States upon an entry 
made by another. a7 

As, therefore, the original seitler lied with- 
out making any claim to the benefits of the 


pre-emption laws which could be perfected by 


| 6 | 

his heirs, and as no equitable right in the land 
descended to the heirs, the patent issued to the 
detendant, Hattie, upon her entry under the 
homestead laws is not subject to a trust in favor 
of the plaintiffs (Jarvis vs. Hoffman, 43 Cal., 
314), and the court did not err in sustaining 
the demurrer and entering judgment for de- 
fendants. Judement aftirmed.”’ 

It will be seen from this thatthe lower court 


was of the opinion that the section in question 


had no application to those pre-emptors who 
died before cexferznge the laud; now, this is a 
miseonstruction of the meaning of the section: 
it is a misunderstanding of the language. The 
section, so far from contemplating cases where 
the decedent had made entry in his lifetime, is 
limited to cases where he dies before entry, 

It is manifest from the language unmistak- 
ibly shown by the citation of and_ reliance 
Upon the leading case of Frisbie Vs, Whitney, 
9 Wall., 187, that the court was contemplating 
only those cases where a settler had acquired 


rights binding upon the United States; and 


thus the whole tenor of the. decision proceeds 
upon the construction that the section of the 
statute In question was limited in its operation 
to those cases where the settler had gone so far 


“by payment or offer to pay, as to raise an 
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equitable rigcnt binding Upon the l nited “tates, 

For the purpose of meeting this motion it is 

enough to show that the court below was pro- 

ceeding upon a construction of the statute, but 

ax we desire to submit the case upon its merits 

also, in due time upon this brief, we will add 

that the construction which the state court 

gave to this law voverning the disposal of the 

public Jands is wrong. We admit that no 

rights had arisen binding upon the United | 
States. We merely claim to be recipients of 

her bounty. We are well aware that congress 

could have repealed the statute before “pay- 

ment or offer to pay.” But it Was not repealed 

and to limit its operation to astate of facts .- 
which would have divested a repeal of any— 
effeet upon the case, by necessary consequence 
renders the statute itself wholly imoperative. 
This we respectfully sulbbmit was erroneous. 

If the construction of the statute which this 
languaye involves should receive the final sane- 
tion of this court, it would result that the 
statute would not only be contradicted by the 
construction, but it would be allowed no effect 
whatever. Because, if the pre-emptor had 
made his entry before he died, and nothing re- 
mained but the issuance of the patent, then 


under settled rules, the patent would enure to 


Se SS 


the heirs without the aid of this statute. 

If we correctly understand the argument of 
counsel, if Is that the decision below might 
have been upheld Oj other erounds than the 
misconstruction of the statute. ‘To this we say 
that rat fair reading of the opinion will show 
that it is wholly based on this erroneous view 
of the law. But be it otherwise, it is the set- 


tled law in California touching the meaning of 


the judgments of her Supreme Court, that if 


the judement Is made to Lest Ihpron alternate 
grounds, upon either one of two propositions, 
it is to be eonsidered as resting pon both. 


“By such reasoning, a case which distinctly 
determines 1u'0 questions would become 
an authoritative determination of wether.” 
(Camron vs. Kentfield, 57 Cal. 554.) That is 
tO say, if the State Court in the ease at bar 
attempted to or purported to base its decision 
upon SOC other proposion, and also Upon it 
certain construction of a United States law, it 
is the determined rule in that state that in con- 
struing the deeision it May he considered to 
rest on the question of the statutory construc: 
tion alone. But we submit that by no stretch 
of language Call the decision he deemed to have 
rested Ol anything except the erTronedoue Con- 
struction of a United States law. 


Respectfully submitted, 
WILLIAM CRAIG, 


Attorney for Plaintiff in Error. 
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HEES, 


PLAINTIFFS IN Error, | * 
v. 


HATTIE L. TRAVER, MARGARET 
WRIGHT, WILLIAM .T. SIMMS, 
anp MILES SHOEMAKER, 


DEFENDANTS IN ERROR. 


- No. 211. 
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al 


BRIEF FOR PLAINTIFFS IN ERROR, 


With Points on Motion to Dismiss. 
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LIZZIE BUXTON er at. | 
PLAINTIFFS IN ERROR, | 

. \ 

: 

HATTIE L. TRAVER et At.. 
DEFENDANTS IN Error. | 

co 


Brief of Plaintiffs in Error, with Points on Motion to Dismiss. 


STATEMENT OF THE CASE. 


The case is in a nutshell; it arises upon writ of error to 
the supreme court of California, and all the facts pertinent 
to the merits of the case and to the motion to dismiss are 
stated in the opinion of Mr. Justice McKee in delivering the 
judgment of the court. ‘They may be more briefly stated as 
follows: 

February 2, 1870, one Oscar Traver settled on eighty acres 
of unsurveyed and unoccupied land of the United States, 
being then and at all times thereafter entitled to the benefit 
of the pre-emption and homestead laws. He continued to 
reside upon and cultivate said land until January 2, 1877, 
when he died, leaving as his only heirs at law, his wife. tiat- 
tie L. Traver (a defendant herein), and two daughters by a 
former marriage, plaintiffs herein. He had always intended 
to acquire title to said land as soon as possible under the 


pre-emption law of the United States, but it was not until. 
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January 1, 1879, two years after his death, that the approved 
plat of the township in which the land was situated was filed. 

His wife, defendant Hattie L. Traver, has occupied said 
land continuously since his death. On the 16th of June, 
1878, she filed-in the proper land office her pre-emption 
declaratory statement on said land, alleging settlement at the 
date of her husband’s settlement (she, as a married woman, 
being disqualified to make a settlement of her own). No- 
vember 6, 1878, she changed said filing into a homestead 
entry in due forin, and November 10, 1879, obtained a patent 
to the land from the United States. 

On these facts the plaintiffs claim that under section 2269 
of Revised Statutes the benefit of this patent enured to them 
as well to the defendant, with like effect as if they had all 
been named therein, instead of only the defendant, Traver. 

There are some other facts discussed in the opinion, which 
the plaintiff claimed to amount to actual fraud on the part of 
the defendant; but they are not necessary to be considered 
here, because we are aware that this Court will follow the 
ruling of the court below on this subject, and will ignore the 
question whether they did or did not constitute actual fraud. 


ASSIGNMENT OF ERROR. 


“ The plaintiff in error assigns as error that the final decis- 
ion and judgment of the supreme court of California holds 
and declares that section 2269 of the United States Revised 
Statutes applies only to cases where the pre-emptor had en- 
tered the land in the proper land office before dying.” 

Transcript, 21. 


We admit the first proposition stated by defendant in his 
brief on the motion to dismiss, namely : That the only ground 
upon which this Court can take jurisdiction in this proceed- 
ing is under the provision of section 709, Revised Statutes, 
which provides that the writ to run to a State court in cases 
where a right or privilege is claimed under a statute of the 


3 


United States, and the decision is against that right or priv- 
ilege. 

We also accede to the next proposition of the learned 
counsel, which is expressed in this language : 


‘This, we submit, includes merely cases where the con- 
struction of a United States statute is involved: where a 
question arises whether, under a given law, a party has or 
has not certain rights. It does not include questions which 
involve merely the point of whether a State court has cor- 
rectly decided facts, which, if decided one Way, crive a party 
the right claimed, and if decided another way, deny it to 
him.” 


To all this we agree ; but when counsel goes on to say, 
* Tn the case at bar no construction of a United States statute 
is involved,” we widely differ. 

It is true that the opinion and judgment of the court be- 
low undertakes to state as a fact that no such settlement was 
made as would enable the heirs to obtain the benefit of the 
patent. Butit must be remembered that the Court does not 
state any facts different from or additional to those above set 
forth. Now, the court below, in stating that there was actu- 
ally no such settlement as would give plaintiffs the benefit of 
the patent, was making a ruling and not finding any fact. 
The case below was on complaint and demurrer only ; there 
was no room for finding any facts whatever. To show that 
the Court did construe the United States statute, construed it 
adversely to those claiming under that statute, and construed 
it erroneously, we refer the Court to this language in the 
opinion : 


“ At the time of his death Traver was, therefore, a mere 
occupant of the land, as a portion of the unsurveyed public 
land of the United States, for the pre-emption of which he 
had taken no steps required by the pre-emption law. In 
that position he had a mere privilege of pre-emption; but 
such a privilege is not a title, legal or equitable ; it is only a 
profier to a certain class of persons that they may become 
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purchasers if they will, but without payment or an offer to 
pay it confers no equity. A right is conferred by it only 
when the party has accepted the offer by claiming the benefit 
of the statute in the proper manner and within the required 
time or by payment. (Grand Gulf R.R. Co. v. Bryan, 8 5. 
& M.. 268: Hutton v. Frisbee, 37 Cal., 475: Frisbee v. Whit- 
ney, 9 Wall., 187 ; the Yosemite Valley Case, 15 /d., 77.) Until 
there is an offer to do what the pre-emption laws require to 
be done to initiate and prosecute a pre-emption right, there 
is no existing claim of the settler to pre-empt which can be 
completed after his death by his heirs or his administrator, 
and as no such clxim was initiated and prosecuted by him 
in his lifetime he acquired no proprietary interest in the land 
which upon his death would descend to his heirs and clothe 
them with an equitable right to control the patent to the land 
subsequently issued by the United States upon an entry made 
by another. 

‘“ As, therefore, the original settler died without making any 
claim to the benefits of the pre-emption laws which could be 
perfected by his heirs, and as no equitable right in the land 
descended to the heirs, the patent issued to the defendant, 
Hattie, upon her entry under the homestead laws, is not sub- 
ject to a trust in favor of the plaintiffs (Jarvis v. Hoffman, 
43 Cal., 314), and the court did not err in sustaining the de- 
murrer and entering judgment for defendants. Judgment 
affirmed.” 


It will be seen from this that the lower court was of the 
opinion that the section in question had no application to 
those pre-emptors who died before entering the land; now, 
this is a misconstruction of the meaning of the section ; it is 
a misunderstanding of the language. The section, so far 
from contemplating cases where the decedent had made 
entry in his lifetime, is limited to cases where he dies before 
entry. 

It is manifest from the language unmistakably shown by 
the citation of and reliance upon the leading case of Frisbee 
v. Whitney, 9 Wall., 187, that the court was contemplating 


only those cases where a settler had acquired rights binding 
upon the United States; and thus the whole tenor of the 
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decision proceeds upon the construction that the section of 
the statute in question was limited in its operation to those 
cases where the settler had gone so far, “ by payment or offer 
to pay,” as to raise an equitable right binding upon the United 
States. For the purpose of meeting the motion to dismiss 
it is enough to show that the court below was proceeding 
upon a construction of the statute, but as we desire to submit 
the case upon its merits also, upon this brief, we will add 
that the construction which the State court gave to this law 
governing the disposal of the public lands is wrong. We 
admit that no rights had arisen binding upon the United 
States. We merely claim to be recipients of her bounty. 
We are well aware that Congress could have repealed the 
statute before “payment or offer to pay.” But it was not 
repealed, and to limit its operation to a state of facts which 
would have divested a repeal of any effect upon the case, by 
necessary consequence renders the statute itself wholly in- 
operative. This we respectfully submit was erroneous. 

If the construction of the statute which this language in- 
volves should receive the final sanction of this Court, it 
would result that the statute would not only be contradicted 
by the construction, but it would be allowed no effect what- 
ever. Because, if the pre-emptor had made his entry before 
he died, and nothing remained but the issuance of the patent, 
then, under settled rules, the patent would enure to the heirs 
without the aid of this statute. 

If we correctly understand the argument of counsel, it is 
that the decision below might have been upheld on other 
grounds than the misconstruction of the statute. To this we 
say that a fair reading of the opinion will show that it is 
wholly based on this erroneous view of the law. But be it 
otherwise, it is the settled law in California touching the 
meaning of the judgments of her supreme court, that if the 
judgment is made to rest upon alternate grounds, upon either 
one of two propositions, it is to be considered as resting 


upon both. 
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That court, in considering an argument to the contrary, 
said : 


“ By such reasoning, a case which distinctly determines 
two questions would become an authoritative determination 
of neither.” 

Camron v. Kenfield, 57 Cal., 554. 


That is to say, if the State court in the case at bar at- 
tempted to or purported to base its decision upon some other 
proposition, avd a/so upon a certain construction of a United 
States law, it is the determined rule in that State that in con- 
struing the decision it may be considered to rest on the ques- 
tion of the statutory construction alone. But we submit that 
by no stretch of language can the decision be deemed to have 
rested on anything except the erroneous construction of a 
United States law. 

Respectfully submitted. 
WILLIAM CRAIG, 
Attorney for Plaintiffin Error. 
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DOUGLAS DYRENFORTH, 
of Counsel. 
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That court, in considering an argument to the contrary, 
said ; 


oy By such reasoning, na case whieh distinetly determines 
two questions would become an authoritative determination 
ot neither. 


Camron «. Kentield. 57 Cal... 454. 


That is to say, if the State court in the case at bar at- 
tempted to or purported to base its decision Upon sole other 
proposition, 7/ also pon il eertam construction of it United 
States law, it is the determined rule in that State that in con- 
struing the decision it phen he considered to rest on the ques- 
tion of the statutory construction alone. But we submit that 
by LO stretch of language City the decision be deemed to have 
rested on anything except the erroneous construction of a 
United States law. 

Respectfully submitted. 
WILLIAM CRAIG, 


, a ome . 
Att ite y for Plainti Tdi hepror. 
. e oe 


DOUGLAS DYRENFORTH, 


or ( ounsel. 
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IN THE 


Supreme Court of the luted States. 


Octoper Term, 1888. 


LIZZIE BUXTON ann ANNIE J. VOR 
HE ES, Puarxtirrs i Error, | 


0. 
ieeaiiiie , sin ave 2» da [ae 
HATTIE L. TRAVER, MARGARET | 
WRIGHT, WILLIAM T. SIMMS, anv | 
MILES SHOEMAKER, 


DEFENDANTS IN ERROR. 


To Wiliam Craig, Esq., attor Hel Stor Plaimntifis aT Error, 
and to said Plaintiffs in Error. 

Please take notice that on Monday, the 7th day of Janu- 
ary, L889, at the court-room of the Supreme Court of the 
United States, in the city of Washington, District of Co- 
lumbia, on the coming in of the Court on that day, or as 
soon thereafter as counsel may be heard, defendants in 
error above named will move said Court by their counsel 
to order the dismissal of the writ of error in the proceed- 
ing above entitled, on the ground that said Court has no 
jurisdiction of said writ, and particularly in this; that 
none of the matters enumerated in section 709 of the Re- 
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vised Statutes of the United States are drawn im question, 
or in any way involved in the tinal judgment, decree, or de- 
cision in the said suit entitled as above, and in which 
defendants in error are defendants. 
Said motion will be made upon all the papers and records 

in said cause. 

A. L. RHODES; 

A. T. BRITTON, 

A. B. BROWNE, 

Attorneys for Defendants in Error. 


IN THE SUPREME COURT OF THE UNITED STATES 


LizzreE Buxton and ANNA J. VOORHEES, | 
Plaintiffs in Error, 

77. " 

Harrie L. Traver, Marcarer Wricur, { 
WintuMm T. Simms, and MiILes 
SHOEMAKER, Defendants in Error. | 


And now come the above-named defendants in error, by 
their counsel, and move the Court to order the dismissal of 
the writ of error in the above-entitled cause on the ground 
that this Court has no jurisdiction of said writ, and partic- 
ularly in this: That none of the matters enumerated in 
section 709 of the Revised Statutes of the United States 
are drawn in question or in any way involved in the final 
judgment, decree, or decision in said cause entitled as above, 
and in which defendants in error are defendants. 

A. L. RHODES, 

A. T. BRITTON, 

A. B. BROWNE, 
Attorneys for Defendants in Error. 
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lon, IN THE SUPREME COURT OF THE UNITED STATES. 
de- 
sch Lizzie Buxron and Anna L. VORHEEs, ) 
Plaintiffs in Error, 
U. \ 
rds Harrie L. Traver, Mancarer Wriaat, | 
Winwiam T. Stums, and MILes SHOE- 
MAKER, Defendants in Error. 
Brief and argument on motion of defendants in error to 
,. dismiss writ for want of jurisdiction : 
STATEMENT OF Facts. 
The complaint in the original action was demurred to 
generally. Demurrer was sustained. Judgment for de- 
fendants, and on appeal by plaintiff judgment was affirmed 
by the Supreme Court of the State. The facts appearing 
in the complaint are substantially as follows: February 2, 
L870, one Oscar Traver settled on eighty acres of unim- : 
proved land of the United States, being then and at all 
times thereafter entitled to the benefit of the pre-emption 
and homestead laws. He continued to reside upon and 
, by cultivate said land until January 2, 1877, when he died, : 
ll of leaving as his only heir-at-law his wife, Hattie L. Traver 
und (a defendant herein), and two daughters. by a former mar- 
tic- riage, plaintiffs herein. He had always intended to ac- 
| in quire title to said land as soon as possible, but it was not 
ites until January 1, 1879, two years after his death, that the 
inal approved plat of the township in which the land was sit- 
ve, uated was filed. 


His wife, defendant Hattie L. Traver, has oceupied said 

land continuously since his death. On the 16th of June, 
L878, she filed in the proper land office her pre-emption — 

declaratory statement on said land. November 6, 1878, 

y, she changed said filing into a homestead entry in due form, 


P ; 


and November 10, 1879, obtained a patent to the land from 
the United States. 

Shortly after the death of Oscar Traver, who died intes- 
tate, and upon whose estate it is alleged there has never 
been any administration, said defendant wrote to one of 
the plaintiffs who lived in San Francisco of thei father’s 
death, and that he had left no property. ‘The complaint 
charged that said representation was made with intent to 
deceive the plaintiffs, prevent them from filing the neces- 
sary papers “to complete the pre-emption and homestead 
“ riehts ” of their father ; that they were deceived thereby 
and prevented from completing said rights, and that plain- 
tiffs for the first time discovered that said defendant had 
completed said rights and obtained a patent on December 
1, 1882; that during her occupancy said defendant has 
appropriated the rents, issues, and profits of the land, 
amounting to $2,500 per annum. The other defendants 
claim an interest in the land by purchase from defendant, 
Hattie L. Travers, but that each of them had notice of the 
foregoing facts and bought without consideration ; that 
defendant, Hattie L. Travers, denies that plaintiffs have 


any interest in the land or the rents, issties, or profits. 
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The complainant prays for an accounting division of the 
land, decree that defendants other than Hattie L. Travers 
have no interest in the land, and for general relief. 
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As will doubtless be admitted by plaintiffs in error, the 
only ground on which this Court can take jurisdiction in 
this proceeding is under the provision of section 709, Re- 
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vised Statutes, which permits the writ to run to a State 
court, in cases where a right or privilege is claimed under 
a statute of the United States, and the decision is against 
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rom the right or privilege specially set up or claimed by either 
party. 
tes- This, we submit, includes merely cases where the con- 
‘ver struction of a United States statute is involved: where a 
: of question arises whether, under a given law, a party has or 
er’s has not certain rights. It does not include questions which 
uint involve merely the point: of whether the State court has 
t to correctly decided facts, which if found one way give a party 
‘OS- the right claimed, and if decided another, deny it to him. 
ead In the case at bar no construction of a United States stat- 
‘by ! ute is involved. It is claimed that plaintiffs are the heirs 
n- of a deceased party intending to perfect a pre-emption 
rad right, the preliminary steps to the consummation of which 
ber had been taken by him, and that under the provisions of 
has section 2269, Revised Statutes, upon his death his heirs, 
nal, or any one of them, can file the necessary papers to com- 
nts plete the same, and that the entry in such case shall be . 
nt, made in favor of the heirs of the deceased pre-emptor, and 
the that a patent issued thereon shall cause the title to inure : 
hat to such heirs equally as if their names had been specially 
LVve mentioned. ) 
its. The State court decides that the plaintiffs own state- 
the ment of facts in the case does not show or allege that 
ers the plaintiffs ancestor was a pre-emptor; does not show 


or allege that he had any intention to pre-empt; does not 
show or allege that the necessary papers were ever filed, 
or attempted to be filed, to complete the pre-emption. In 
other words, the State court has not decided against the 
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he right or privilege of plaintiffs under the statute in question 
In in any case where the facts bring them within its purview, 
Le but it decides merely that the facts as alleged by plaintiffs 
ite show no case for the application of the statute. It cer- 
ler tainly could not be contended that a writ of error would lie 


ist to this Court in a case where, for instance, the foregoing . 


6 


statute was involved, and it clearly appeared by the de- 
cision of the State court that the claimant under it wes not 
an heir of the alleged pre-emptor. The statute only ex- 
tends its benefit to heirs, and it would be seen at once that 
the claimant did not bring himself within its application, 
and yet, we submit, that would be as much the denial of 
a right under a United States statute as what is claimed to 
be such in the case at bar. 
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In cases of this general character, this Court has always 
held it essential to the exercise of its jurisdiction under 
writs of error to a State court that the record should show 
a complete title under the act of Congress in question, and 
that the judgment of the State court is in violation of that 
act. 
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Hickie wv. Starke, 1 Pet., 94. 


A reference to the record in the ease at bar shows neither 
« complete nor any title under the act of Congress referred 
to on the part of plaintiffs in error, nor that the judgment 
of the State court was in violation of that act. | 


LT. 


If the decision made by the State court upon the face 
of the record is entirely consistent with the construction 
of the statute contended for by the party appellant, no 
case is made out for the appellate jurisdiction of this Court. 

Ocean Ins. Co. v. Pulleys, 13 Pet., 157. 
Udell vw. Davidson, 7 How., 76%. 
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Where the Court percelves from the record that the al- 
legations of the complaint in the original action are in- 
sufficient to support any claim for the judgment prayed 
for, jurisdiction will not be assumed by this Court. 

Com. Bank v. Rochester, 16 Wall., 639. 


2 


In conclusion, we submit generally that this Court has 


no jurisdiction to re-examine the judgment of a State. 


court where a Federal question was not, in fact, passed 
upon, and where a decision of it was rendered unneces- 
sary in the view which the court below took of the case. 
McManus v. O'Sullivan, 1 Otto, 578. 
Balling v. Lerrues, /id, p. 594. 


Respectfully submitted. - 
A. L.. RHODES, 
A. T. BRITTON, 
A. B. BROWNE, 


Attorneys for Defendants in Error. 
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statute was involved, and it clearly appeared by the de- 
cision of the State court that the claimant under it was not 
an heir of the alleged pre-emptor. The statute only ex- 
tends its benefit to heirs, and it would be seen at once that 
the claimant did not bring himself within its application, 
and yet, we submit, that would be as much the denial of 
a right under a United States statute as what is claimed to 
be such in the case at bar. 


LI. 


In cases of this general character, this Court has always 
held it essential to the exercise of its jurisdiction under 
writs of error to a State court that the record should show 
a complete title under the act of Congress in question, and 
that the judgment of the State court is in violation of that 
act. 

Hickie v. Starke, 1 Pet., 94. 


A reference to the record in the case at bar shows neither 
a complete nor any title under the act of Congress referred 
to on the part of plaintiffs in error, nor that the judgment 
of the State court was in violation of that act. 


III. 


If the decision made by the State court upon the face 
of the record is entirely consistent with the construction 
of the statute contended for by the party appellant, no 
case is made out for the appellate jurisdiction of this Court. 

Ocean Ins. Co. v. Pulleys, 13 Pet., 157. 
Udell v. Davidson, 7 How., 769. 
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Where the Court perceives from the record that the al- 
legations of the complaint in the original action are in- 
sufficient to support any claim for the judgment prayed 
for, jurisdiction will not be assumed by this Court. 

Com. Bank v. Rochester, 16 Wall., 639. 


V. 


In conclusion, we submit generally that this Court has 
no jurisdiction to re-examine the judgment of a State. 
court where a Federal question was not, in fact, passed 
upon, and where a decision of it was rendered unneces- 
sary in the view which the court below took of the case. 

McManus v. O'Sullivan, 1 Otto, 578. 
Balling v. Lerrues, /did, p. 594. 


Respectfully submitted. 
A. L. RHODES, 
A. T. BRITTON, 
A. B. BROWNE, 
Attorneys for Defendants in Error. 
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Supreme four of the {ited States, 


LIZZIE BUXTON AND ANNA\ 
L. VOORHEES, 
PLAINTIFFS IN ERROR, 
HATTIE L. TRAVER, MAR.) No. 211. 
GARET WRIGHT, WILLIAM| - 
T. SIMMS, anp MILES SHOE- 
MAKER, 
DEFENDANTS IN ERROR. 


Ree 


Brief and Argument of Defendants in Error. 


a 


— 


A. L. RHODES, 
W.. J. CURTIS, 
Attorneys for Defendants in Error. 


SAN BERNARDINO, CAL 
L. M. HOLT PURLISHING CO, STEAM PRINT 
1889, 


RO A ee A HO Niansaite 


IN THE 


Supreme Court of the United States. 


— — 


LIZZIE BUXTON anp ANNA’ 
VORHEES, 
PLAINTIFFS IN ERROR, 


- vs. 


HATTIE L. TRAVER, MAR-’ 
GARET WRIGHT, WILL- 
IAM T. SIMMS, ann MILES 
SHOEMAKER, 

DEFENDANTS IN ERROR. 


STATEMENT OF THE CASE. 


The complaint was demurred to generally, de- 
murrer sustained, judgment for defendants, plain- 
tiff. appealed to the Supreme Court of the State of 
California, judgment affirmed, (Transcript of Rec- 
ord, Folios 12 to 15 inclusive,) and plaintiffs by 
writ of error bring the case to this Court. The 


facts appearing in the complaint are substantialty 
as follows: 

February 2, 1870, one Oscar Traver settled on 
8o acres of unimproved land of the United States, 
being then and at all time thereafter entitled to the 
benefit of the Pre-emption and Homestead laws. 
He continued to reside upon and cultivate said land 
until January 2, 1877, when he died, leaving as his 
only heirs at law, his wife, Hattie L. Traver (a de- 
fendant herein, whom he married in December, 
1870), and two daughters by a former marriage, 
plaintiffs herein. He had always intended to ac- 
quire title to said land as soon as _ possible, but it 
was not until July 1, 1879, two years and a half 
after his death, that the approved plat of the town- 
ship in which the land was situated was filed. His 
wife, defendant Hattie L. Traver, has occupied said 


land continuously since his death. Onthe 16th of . 


July, 1869, said defendant filed in the proper land 
office her pre-emption declaratory statement on said 
land. November 6, 1878, she changed said filing 
into a Homestead Entry in due form, and Novem- 
ber 10, 1879, obtained a patent for the land from 
the United States. 

Shortly after the death of Oscar Traver, who died 
intestate and upon whose estate it is alleged there 
has never been any administration, said defendant 
wrote to one of the plaintiffs, who lived in San 
Francisco, of their father’s death, and that he had 
left no property. The complaint charges that said 
representation was made with intent to deceive the 
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plaintiffs, prevent them from filing the necessary 
papers ‘‘to complete the pre-emption and homestead 
rights” of their father, that they’ were deceived 
thereby and prevented from completing said rights, 
and that plaintiffs for the first time discovered that 
said defendant had completed said rights and ob- 
tained a patent on December 1, 1882. That during 
her occupancy said defendant has appropriated the 
rents, issues and profits of the land, amounting to 
$2500 per annum. That the other defendants claim 
an interest in the land by purchase from defendant, 
Hattie L. Traver, but that they each of them had 
notice of the foregoing facts, and bought without 
consideration. ‘That defendant, Hattie L. Traver, 
denies that plaintiffs have any interest in the land 
or the rents, issues and profits. The complaint 
prays for an accounting, division of the land, decree 
that defendants, other than Hattie L. Traver, have 
no interest in the land, and for general relief. 


RESPONDENTS’ BRIEF AND ARGUMENT. 
I. 


The reasoning and citations in the opinion of 
the Supreme Court of the State of California, in 
this proceeding (Transcript, pages 6, 7 and 8) are 
in themselves a stronger support for the conclusions 
in said opinion arrived at than anything which can 
be advanced by these respondents, and in addition 
to the points and authorities set forth in said opin- 


ion, respondents consider it only necessary to sug- 
gest the following propositions: 


[I. 


The foundation of the claim of plaintiffs in 
error is that they were entitled to pre-empt the land, 
and but for the alleged fraud, practiced upon them 
by the respondent (Hattie L. Traver), they would 
have obtained the patent themselves. 

This theory as applied to the facts of this case 
is not even plausible for the following reasons: 

Before a person will be permitted to call in ques- 
tion the proceedings through which another has 
obtained a patent for public lands, he must show tn 
himself all the conditions necessary to entitle him to 
pre-enpl. | 

Burrell vs. Haw, 40 Cal., 377. 

Page vs. Hobbs, 27 Cal., 483. 

People vs. Jackson, 24 Cal., 630. 

Megerle vs. Ashe, 33 Cal., 74. 


Lads 


Plaintiffs in error do not allege in themselves 
all, nor any of the conditions (for the purposes of 
this case) necessary to entitle to them to pre-empt. 

It does not appear from the complaint that Os- 
car Traver ever settled upon the land in contro- 
versy zntending to pre-enpi it. 

The complaint says merely, “He intended to 
acquire title thereto from the United States as soon 
as he possibly could.” 


This intention may as well be construed to 
have been in regard to a homestead as a pre- 
emption. 

That the zx/entron of the party settling is an 
essential feature in acquiring title is apparent from 
the whole Pre-emption Act, and particularly from 
Sections 2261, 2264, 2266, 2272 and 2275, U. S. 
Revised Statutes, Ch. IV, Title XXXII. 

IV. 

The daughters of Oscar Traver (plaintiffs in 
error herein) after they were notified of their 
father’s death, apparently allowed the two years 
and a half intervening from that time to the filing 
of the township plat and the interim between that 
time and the filing of the declaratory statement of 
respondent to pass without inquiry or effort on their 
part to learn any facts regarding their father’s oc- 
cupation of the land in controversy, and without 
taking any steps whatever to preserve any right 
they claimed to have had in the premises. 

They say, to be sure, that they were misled by 
the letter of the defendant in error and did not 
learn the fact that she had obtained a patent until 
December, 1882, but they failed to state any suff- 
cient reason for having been misled and for their 
inaction and failure to inquire. It is natural to 
presume that the daughters knew that their father 
was in occupation of the land in controversy and 
had been for many years prior to his death, and it 
does not appear anywhere in the complaint that 
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misrepresented or concealed nothing. 
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pre-enlptor, which the facts, stated in the complaint, 
shows him nowhere to have been, and turthet upon 
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that section 22QI (U. S. Revised Statutes) was 


equally in force at the time of the said respondent’s 
entry, hat her patent was issued in pursuance of the 
terms of that section and no. other, and under that 
section plaintiffs in error were in no way recog- 
nized, 
Respectfully submitted, 
A. L. RHODES. 
Ww. Jj. CURTIS, 


A ttoi NCYS lor Defendants tu Fervor. 
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VALDEZ. M. LAMORIE, ET AL., PLAINTIFFS IN ERROR, 
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| DOMINGA DOMINGUEZ. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF CALIFORNIA. 


FILED OCTOBER 17, 1888. 
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SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM, i==-™, 


No. 1370. 


BRIGIDO BOTILLER, F. BOTILLER,  T. inti sscomegs A. M. 
VALDEZ, M. LAMORIE, ET AL., PLAINTIFFS IN ERROR, 


us. 


DOMINGA DOMINGU EZ. 
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BRIGIDO BOTILLER ET AL. VS. DOMINGA DOMINGUEZ. 1 


1 Transcript on Appeal. 
In the Supreme Court of the State of California. 


Bricipo Borieier et al., Appellants, ) 
rs. ~No. 11336. 
DomMINGA Domincuez, Respondent. 


H. k. 8. O'Melveny, attorney for appellants; Howard & Robarts 
and A. L. Rhodes, attorneys for respondent. 


indorsed: Filed this llth day of Nov., 1885. J. W. McCarthy, 
clerk, by John T. Gaffey, deputy clerk. 


2&3 In the Supreme Court of the State of California. 


DoMINGA DOMINGUEZ 
vs. 

Bbricipo Boritter, Tapro Botirtter, FeLire Borititer, ANTo. 
Maria Valdez, Miguel Lamorie, Pedro Sepulveda, Ramon Vejar, 
Trinidad Higuera, Antonio Tapia, Manuel Feliz, Loreto Robles, 
Sr., Loreto Robles, Jr., Jose Maria Leon, bernardino Selayo, Senon 
Sta. Cruz, Eduardo Stokes, Jose Roberts, Francisco A. Reyes, 
Manuel Sanchez, Fernando Dominguez, Jose Casimiro Dominguez, 
Pablo Bojorquez, Enrique Sepulveda, Guadalupe Rocha, Gregorio 
Tapia, Ramon Tapia, Juan Yrigoyen. 


Comes the plaintiff, and, complaining of the defendants and of 
each of them, avers— 
7 That on the Ist day of November, 1885, and for a long 
time prior to said date the plaintiff was seized in fee and in 
possession of an undivided one-seventh part of that certain tract of 
land situated in the county of Los Angeles, State of California, and 
known as the “ Rancho Las Virgenes,” granted to Nemesio Domin- 
guez and Domingo Carrillo by Jose Figueroa, political cliief, Octo- 
her Ist, 1854,and described as follows: Beginning at a point on the 
south boundary line of the Rancho Simi, from which a 4x4 post 
marked LY 14 in a stone mound 18 inches high bears east 8.00 
chains distant, said point being station No. 14 of the official survey 
of Las Virgenes rancho, granted to Jose Maria Dominguez by Juan 
B. Alvarado 6th April, 1837, and running thence 8. 3° 07’ W., mag- 
netic variation 14° 30’ east, down the west side of Posita canon, 
158.26 chains to sandstone mound marked LY 138, station; thenceS. 
495° W., magnetic variation 14° 25’ east, 125.00 chains to station; 
thence S. 43° 21’ E. 240 chains to large live-oak tree with cross in 


* 


a canada adjoining hills; thence north 18° 05’ E. 326.68 chains 


to a point near road in mouth of cafion; thence 8. 86° 18’ E. 
5 287.76 chains; thence N. 11° 45’ E. 46.87 chains to cross on a 


low round hill; thence N.74° 02’ W. 278.00 chains; thence 
west 190 chains to the place of beginning. 
1—1270 | 
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Second. 


That while the plaintiff was so seized and in possession of the 
hereinbefore-described premises the defendants and each and every 
of them, on the 1st day of November, 1883, entered into the posses- 
sion of the demanded premises and ousted the plaintiff, and the 
said defendants and each of them now unlawfully withhold the 
possession of said premises from plaintiff, to her damage in the sum 
$3,000. 

Third. 


That the value of the rents, issues, and profits of said premises 
from the said Ist day of November, 1885, and while plaintiff has 
thus been excluded therefrom by the defendants and by each of 
them is $1,000. 

Wherefore plaintiff prays judgment against the defendants and 
each and every of them 

1. For the recovery of the possession of the demanded premises. 

2. For the sum of $3,000 for the unlawful withholding of the said 

premises by the defendants. 
6 3. For the sum of $1,000, the value of the said rents, issues, 
and profits and costs of suit. 
HOWARD & ROBARTS, 
Attys for Plaintiff. 
L. RHODES, Of Counsel. 


STATE OF CALIFORNIA, 
County of Los Angeles, | 


P SS “ 


Dominga Dominguez, being duly sworn, saith that she is the 
plaintiff in the foregoing- -entitled action ; that she has heard read 
and translated to her the foregoing complaint and knows the con- 
tents thereof, and that the same is true of her own knowledge, 
except as to the matters therein set forth on information and belief, 
and as to those matters she believes.it to be true. 

Subscribed and sworn to before me this llth day of January, 


1854. 


her 
DOMINGA x DOMINGUEZ. 
mark, 


JOHN ROBRATS, 
Notary Public. 


Filed January 16, 1884. 
A. W. POTTS, Clerk, 
By H. OWEN, Deputy. 


7 In this action the defendants, Pedro Sepulveda, Manuel 

Feliz, Manuel Sanchez, Pablo Bojorquez, Gregorio Tapia, and 
Ramon Tapia, having been regularly served with process, and 
having failed to appear and answer the plaintiff’s complaint on file 
herein, and the time allowed by law for answering having expired, 


> 
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the default of said defendants, Pedro Sepulveda, Manuel Feliz, 
Manuel Sanchez, Pablo Bojorquez, Gregorio Tapia, and Ramon 
Tapia, in the premises is hereby duly entered according to law. 
Attest my hand and the seal of said court this 6th day of May, 
A. D. 1885. 
C. H. DUNSMOOR, Clerk, 
By A. N. HAMILTON, Deputy. 


A summons duly issued in this action to defendants, and was 
duly served on each of the parties herein, for whom Holton & 
O'Melveny are attorneys. 


(Title of court and cause). 


Come now the following-named defendants herein, viz., Brigido 
Botiller, Tadeo Botiller, Felipe Botiller, Eduardo Stokes, 
S Loreto Robles, Sr., Loreto Robles, Jr., Jose Maria Leon, An- 
tonia Tapia, Fernando Dominguez, Jose Casimero Domin- 
guez, Guadalupe Rocha, Francisco A. Reyes, Miguel Lamorie, 
Trinidad Higuera, Bernardino Celaya, Ramon Vejar, and Joseph 
Robinson, sued in this action by the name of Jose Roberts, and, 
severing from their codefendants, file this their demurrer to the 
complaint herein, and for ground of their demurrer allege— 
That said complaint does not state fucts sufficient to constitute a 
cause of action as against these defendants or either of them. 
G. M. HOLTON, 
Attorney for Defendants, Brigido Botiller, Tadeo Botiller, Felipe 
Botiller, Eduardo Stokes, Loreto Robles, Sr., Loreto Robles, Jr. 


Received a copy of the within this 28th day of January, A. D. 
1884. 
HOWARD & ROBARTS anpb 
A. L. RHODES, 
Attorneys for Plaintiff. 
Demurrer overruled by the court. 
Filed Jan’y 28th, 1884. 
A. W. POTTS, Clerk. 


9 (Title of court and cause.) 


j 


To the defendants, B. Botiller, T. Botiller, F. Botiller, E. Stokes, L. 
Robles, Sr., L. Robles, Jr., J. M. Leon, A. Tapia, F. Dominguez, 
Jose C. Dominguez, G. Rocha, I. A. Reyes, M. Lamorie, T. Higuera, 
B. Celava, R. Vejar, and Joseph Robinson, and their att’y, G. M. 
Holton, sq. : 

You will please take notice that the court this day overruled your 
joint demurrer heretofore interposed by you to the plaintiff’s com- 
plaint and allowed you ten days wherein to answer said complaint. 

January 29th, 1884. 

HOWARD & ROBARTS, 
Att’ys for Plaintiff: 
A. L. RHODES, Of Counsel. 
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Rec. copy of within this 29th January, 1884. 
G. M. HOLTON, 
Att'y for Demurring Defendants. 


Filed January 29th, 1884. 
A. W. POTTS, Clerk, 
by A. RIMPAU, Deputy. 


10 Answer of Defendants. 
(Title of court and cause.) 


Come now the defendants, Brigido Botiller, Tadeo Botiller, lelipe 
Botiller, Eduardo Stokes, Loreto Robles, Sr., Loreto Robles; Jr., Jose 
Maria Leon, Antonia Tapia, Fernando Dominguez, Jose Casimero 
Dominguez, Guadalupe Rocha, Francisco A. Reyes, Miguil Lamory, 
Trinidad Higuera, Bernardino Celaya, Ramon Vejar, Antonia Maria 
Valdez, and Joseph Robinson, and, severing from their codefendants, 
file this their answer to the complaint herein, and allege as follows, 
to wit: 

l. 


They admit that they are severally in possesion of the following- 
described parcels of land, to wit: Brigido Botiller, of the N. 3 of the 
S. E. } and the W. 3 of the N. E. } of section 1, T. 1 S., R. 18 W.,S. 
B. M., containing 160 acres; Tadeo Botiller, of the W 3 of the 8. 
W.t and the 8S. W. 4+ of the N. W. } of section 30, T. 1.N., R. 17 W., 
and the S. E. } of the N. E. + of section 26, T. 1 N., R. 18 W.,S. B. 

M., containing 160 acres; Felipe Botiller, of the W. } of the 
11 S. E. } and the E. 3 of the S. W. 4 of section 30, T.1 N.. f. 

17 W., 8. B. M., containing 160 acres; Eduardo Stokes, of the 
S. Sof the S. W.4 and the S. W.} of the S. FE. } of section 6 and 
the N. W. } of the N. E. + of section 7, T.18., R. 17 W.,S. B. M., 
containing 160 acres; Jose Maria Leon, of the N. } of the 8S. E. 
and the 8. E. } of the S. E. } of section 12, T.18., R. 18 W.,S. B. 
M.,and the N. W. } of the S. W. } of section 7. T.1S., R. 17 W., 
S. B. M., containing 160 acres; Antonia Tapia, of the N. } of the N. 
E. } and the S. W. } of the N. E. } and the N. E. } of the N. W. } of 
section 18, T.158.,R 17 W.,S. B. M., containing 160 acres; Fernando 
Dominguez, of the E. 3 of the N. E. } of section 30 and the S. } of 
the 8. E. } of section 19, T. 1 N., R. 17 W.,S. B. M., containing 160 
acres; Jose Casimiro Dominguez, of the E. 4 of the N. W. } and 
the W. 3 of the N. E. } of section 30, T.1 N., R. 17 W.,S. B. M., 
containing 160 acres; Francisco A. Reyes, of the N. E. } of the N. 
W. } of section 1, T.15., R. 18 W.,S. B. M., and the E. 3 of the S. 
W.4 and the N. W.} of the S. W. 4 of section 36, T. 1 N., R.18 
W., 5. B. M., containing 160 acres; Guadalupe Rocha, of the N. } 
of the S. W. } and the S. 3 of the N. W. } of section 20, T. 1 N., 


R. 17 W., 8. B. M., containing 160 acres; Miguil Lamory, of 


12 the N. } of the S. E. } and the S. 3 of the N. E. } of section 


towne 


20, T. 1 N., R. 17 W., 8. B. M., containing 160 acres; Antonio 
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Maria Valdez, of the 160 acres at the Calabassas Spring, bounded 
north by land occupied by Miguel Leonis, on the south and west by 
land occupied by Vicente Valdez, and on the east by unoccupied 
Government land ; Bernardino Celaya, of 160 acres, bounded on the 
north by land occupied by E. R. Stokes, on the east by land occu- 
pled by Santa Cruz, on the south by land occupied by Jose Maria 
Leon, and on the west by land occupied by Pedro Sepulveda; Trin- 
idad Higuera, of the N. E. } of the S. W. } and theS8. E. } of the 
S. W. } and theS. E. } of the N. W. 4} and theS. W. 4 of theS. E. } of 
section 12, T. 1 8., R. 18 W., 38. B. M., containing 160 acres ; Ramon 
Vejar, of the W. 4 of the N. W. } of section 12, T.158., R. 18 W.,S. 
bh. M., containing 80 acres; Loreto Robles, Jr., of the N. 3 of theS. 
i. } of section 6 and the S. W. } of the N. W. } and the N. W. } of 
the S. W. 4 of section 5, in T.18., R. 17 W., 8. B. M., containing 
160 acres ; Joseph Robinson, of the S. E. } of the N. W. 4 of the S. W. 
} and the N. 3} of the S. E. } of section 5, in T.18., R. 17 W.,5S. B. 

M., containing 160 acres; Loreto Robles, Sr., of the N. 3 of 
13 S. W. - and the S. E. } of the N. W.4 and theS. W. ¢ of the 

N. E. } of section 17, T. 1S., R. 17 W.,8. B. M., containing 
160 acres; but deny that they or either of them are in possession of 


any other portion of the premises described in the complaint herein. 
LI. 


These defendants and each of them deny that the plaintiff is owner 
in fee or entitled to the possession of or was the owner of or was 
possessed of an undivided seventh part of said land or of any part 
thereof. 


ITI. 


They allege, upon information and _ belief, that the said land is 
public land of the United States; that the same is not yet surveyed 
by the Government, but that the descriptions of the several tracts 
claimed and occupied by these respective defendants, upon a sur- 
vey being made by said Government, would be as the same is 
herein described, and that said tracts are embraced in the boundaries 
described in plaintiff’s complaint. 


i. 
These defendants allege that said land occupied by them 
14 and herein deseribed is agricultural land ; that they and each 


of them are citizens of the United States, over the age of 
twenty-one vears, and occupy severally the tracts of land herein de- 
scribed, and have improved and cultivated the same and are in pos- 
session thereof with good faith, with the intention of holding the 
same as pre-emption or homestead settlers upon said land. 


¥; 


They deny that thev or either of them, on the Ist day of Novem- 
ber, 1883, or ever, ousted the plaintiff or any other person from the 


phe. la senate weet aii 
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possession of said premises or from any portion thereof or from any 
interest therein, or that they or either of them unlawfully withhold 
the possession of said premises from the plaintiff, to her damage in 
the sum of $3,000 or any other sum, or at all. 


VI. 


They deny that the plaintiff is the owner of an undivided one- 
seventh part of the premises herein described or of any part thereof 
or interest therein, or ever was or that she is entitled to the posses- 
sion of said premises or of any portion thereof or interest therein. 


15 VII. 


They deny that the value of the rents, issues, and profits of said 
premises from Ist day of November, 1883, is the sum of $3,000 or 


any sum whatever. 
G. M. HOLTON anp 


H. K. 8S. OMELVENY. 
Attorneys for the Defendants Herein Named. 


STATE OF CALIFORNIA, | ; 
County of Los Angeles, } ‘ 


Jose Casimero Dominguez, being duly sworn, says he is oue of 
the defendants herein; that he has heard the foregoing answer read 
and knows the contents thereof, and that the same is true of his own 
knowledge, except as to the matters therein stated upon information 
and belief, and as to those matters he believes it to be true. 


his 
JOSE CASIMERO x DOMINGUEZ. 
mark, 


Sworn to before me and subscribed in my presence this 20th day 


of March, A. D. 1884. 
A. W. POTTS, Clerk. 


16 Received a copy of the within this 20th day of March, 1884. 
HOWARD & ROBARTS, 
Ait’ys for Plaintiff. 
L. RHODES, Of Counsel. 


Filed March 20th, 1884. 
A. W. POTTS, Clerk. 


Verdict. 
(Title of court and cause). 
In the above-entitled action we, the jury, find for the plaintiff. 


May 6th, 1885. 
JOHN P. MORAN, Foremun. 
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17 Judgment on Verdict in Open Court the Sixth Day of May, 1885. 


In the Superior Court of the State of California in and for the 
County of Los Angeles. 


DoMINGA DominGcuez, Plaintiff, 
Us. 


Brictpo Borriier, et als., Defendants. 


This action came on regularly for trial. The said parties ap- 
peared by their attorneys, Howard & Robarts, counsel for plaintiff, 
and H. K. S. O'Melveny and Geo. M. Holton, Esq., for defendants. 
A jury of twelve persons was regularly empaneled and sworn to try 
said action. Witnesses on the part of plaintiff and defendants were 
sworn and examined. After hearing the evidence, the arguments 
of counsel, and instructions of the court, the jury retired to consider 
of their verdict, and subsequently returned into court, and, being 
called answered, to their names and say: 


18 “In the Superior Court of Los Angeles County, State of Cali- 
fornia 


“DomMInGA DomiInGueEz vs. B. BoriLLeR ef als. 


“Tn the above-entitled action we, the jury, find for the plaintiff. 
“May 6, 1885. 


~ 


‘JOHN P. MORAN, Foreman.” 


Wherefore, by virtue of the law and by reason of the premises 
aforesaid, it is ordered, adjudged, and decreed that said plaintiff, 
Dominga Dominguez, do have and recover from said defendants, 
Brigido Botiller, Tadeo Botiller, Felipe Botiller, Antonio Maria 
Valdey, Miguel Lamorie, Ramon Vejar, Trinadad Higuera, Antonio 
‘Tapia, Loreto Robles, Sr., Loreto Robles, Jr., Jose Maria Leon, Ber- 
nardino Selayo, Eduardo Stokes, Joseph Robinson, Francisco A. 

Reyes, Fernando Dominguez, Jose Casimiro Dominguez, 
19 Guadalupe Rocha, and from each of them the possession of 

the followng-described lands, situate in the county of Los An- 
geles, State of Calitornia, and known as the Rancho “ Las Virgenes,” 
granted to Nemesio Dominguez and Domingo Carrilo by Jose Figue- 
roa, political chief, October Ist, 1834, and described as follows: Be- 
ginning at a point on the south boundary line of the Rancho “Simi,” 
from which a 4x 4 post, marked LV 14, in a stone mound 18 inches 
high, bears east, 8.00 chains distant, said point being station No. 14 
of the official survey of Las Vergenes rancho, granted to Jose Maria 
Dominguez by Jaun B. Alvarado, 6th April, 18357, and running 
thence 8. 30° 0’ W., magnetic variation 14° 30’ E., down the west 
side of the Posita canon 158.26 chains to sandstone in stone mound 
marked LY 13, station; thence 8S. 19}° W., magnetic variation 14° 
25’ E., 128.00 chains to station; thence 8. 43° 21’ E. 240 chains to 
large live-oak tree with cross in a canada adjoining the hills; thence 
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north 18° 05’ E. 326.68 chains to a point near road in mouth of 
canon; thence 8. 86° 18’ E. 26.6 chains: thence N. 11° 45’ E. 46.3 
chains to cross on a low round hill: thence N. 4° 02’ W. 278.00 
chains ; thence west 190 chains to the place of beginning ; and have 
and recover of and from said defendants the sum of $170.55 costs 
and disbursements incurred in this action. 


20 Judgment recorded the 7th day of May, A. D. 1885, Book 
6, page 201, et seq. 

Filed May 7th, 1885. 
C. H. DUNSMOOR, Clerk, 
By L. J. THOMPSON, Deputy. 


In the Superior Court, County of Los Angeles, State of California. 
DominGaA Domineuez, Plaintiff, 


vs. ' No. 2915. 


Bricipo Borrieer et als., Def’ts. } 


This cause came on to be heard the 5th day of May, 1885, before 
the Hon. A. Brunson, judge, and a jury, Howard & Robarts appear- 
ing for the plaintiff and H. K.S. O'Melveny and G. M. Holton for 
the defendants. Being ready for trial, Mr. Robarts, in the opening 
statement of plaintiff’s case to the jury, stated to them that this was 
a Mexican grant; that it had not been presented for confirmation 


before the board of land commissioners under the act of 
2] March 3rd, 1851; whereupon counsel for defendant moved 

the court for a nonsuit onthe ground that all Mexican claims 
or titles under said act of Congress which were not presented to said 
board should be deemed held and taken to be public land of the 
United States; which motion for nonsuit was denied, and the de- 
fendant duly accepted. 

Plaintiff ’s counsel next offered to read in evidence an exemplified 
copy from the archives of the office of the surveyor general for the 
State of California of the expediente of the grant of the Rancho Las 
Virgines to Domingo Carilloand Nemesio Dominguez, duly certi- 
fied ; also accompanying it with the exemplified and certified copy 
of the act of juridical possession of satd grant, duly certified by the 
surveyor general of U.S., which were marked, respectively, Plain- 
tiff’s Exhibits “A” and * B.” 

Also offered in connection therewith a translation thereof made 
by R. C. Hopkins, keeper of the archives, marked Plaintiff’s Ex- 
hibit “C;” te the reading of all which or either of them the de- 
fendants, by their counsel, objected— 

ist. To the petition of Carillo and Dominguez to Gov. Figueroa 
for said grant, because it does not conform tothe provisions of the 

act of 1824 or regulations of 1828 of the Mexican law, in 
22 this, that no sufficient description is given of the land asked 

for therein; no boundary, no landmarks or natural objects 
or courses or distances by which the place called Las Virgines can be 
known, and is therefore void for uncertainty. 
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2nd. Because both petition and disefio, when taken together, fail 
to designate any land with reasonable certainty. 

3d. On the ground that the place called Las Virgines, at the date 
of this alleged grant, it is shown by the expediente, was in the pos- 
session of the San Fernando mission fathers, who claimed the prior 
title, and was, therefore, under the Mexican law, not the subject of 
grant by a Mexican governor, and that the exercise by Gov. Figue- 
roa of judicial powers to hear and determine the question of title 
between the mission fathers and the alleged grantees was a usurpa- 
tion and an unauthorized exercise of power. 

ith. Because the alleged instrument of concession or grant on its 
face was not a definite title, but a mere inchoate or equitable claim 
at most, for the reason that it is made subject to certain conditions 
therein specified; among other conditions that before said grant 
should take effect the said grant should be approved by the 
supreme government of Mexico, and there is no evidence that it 

ever Was so approved. 
23 All of which conditions more fully appear in the expedi- 
ente, and that there is no evidence here of any character that 

such conditions were ever complied with. 


ITI. 


Counsel for defendants objected to the introduction of the act of 
juridcal possession on the grounds— 
Ist. That it appears to have been made prior to any approval 
either by the departmental assembly or the supreme government. 
2nd. Because it disregarded the description in the alleged grant 
and diseno. 
ord. That the governor exceeded his authority in granting (a 
quantity) more than was petitioned for; that petitioned for being 
1? of a league by ? of a league. The expediente and evidence 
therein proves that the place called Los Virgines was only 1} 
leagues in length by ? of a league in breadth. 
4th. Objection is made to the introduction of those documents 
and to each and every thereof on the ground that the same are 
and each one is immaterial, irrelevant, and incompetent. 
Because the same is a more equitable claim and therefore 
24 ought to have been presented to the board of land commis- 
sioners, which it is conceded and acémitted was never done. 


Court: Objections overruled. 
Defendants then and there duly excepted. 


Whereupon plaintiff read in evidence to the jury the expediente 
and documents therein as follows: 
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Noh ré 


el Terreno Nombrado Las Virgenes, por los Ciudadanos Alferes 


Domingo Carrillo y Nemecio Dominguez. 


Mision DE SAN FRaAnNco, Nov. 14, 1883. 


De conformidad con las leyes 
de Ja materia, informe el Ayun- 
tamiento del pueblo de Los An- 
geles si los interezados en esta 
instancia obtienen los requisitos 
prevenidos para ser atendidos ; si 
el terreno que pretenden esta 
comprendido en las viente leguas 
limitrofes 6 diez litorales que es- 
presa la ley de 18 de Agosto de 
1824, si ha pertenecido 6 perte- 
nese 4 propriedad particular, cor- 
poracion, presidio 0 pueblo si se 

reconoce por valdio; si es 
26 propio para siembras de 

regadio, temporal 6 solo 
para abrevadero; con todo lo de 
mas que sea concerniente a ilu- 
strar lo materia. Ibacuado este 
informe se pasara el expedite con 
igual objeto al R. P. Ministro de 
la Mision de San Fernando quien 
con su informe lo debolvera 4 
este Gobierno. 


FIGUEROA. 


Sefior Gefe Supr. Politico, Los 
Ciudadanos Domingo Carrillo 
Alferez de la compania de Cabal- 
leria permanente de Santa Bar- 
bara y Nemesio Dominguez ve- 
cino del pueblo de Nuestra Se- 
hora de Los Angeles; el primero 
i nombre de cinco hijos menores 
de su. familia, ante V. S. con- 
forme haya lugar en derecho 


‘comparecen y esponen; que con 


el fin de adelantar los intereses 
de las familias de ambos, culti- 
vando vy fomentando del mejor 
modo un terreno que se halla a 
las doce leguas al Oeste del pue- 
blo de Nuestra Senora de Los An- 
geles llamado Las Virgenes del 
que devidamente acompanamos 
el adjunto dicefio que instruira a 
S. 5. su Localidad y circumstan- 
cias. Este terreno en un tiempo 
fué ocupado por un vecino del 
dicho pueblo llamado Miguel 
Ortega y haviendo fallecido este, 
yun hijo suyo unico heredero, 
queda abandonado y valdio; esta 
distante de la Mision de San 
Fernando como cinco leguas 4 la 
costa y nuevamente esta Mision 
la puesto de su facultad en el 
paraje un corto numero de gana- 
do ianar sin necesitar de el, para 
su cria. In tal virtud no sera 
estrafio que el Misionero trata de 
interponer a nuestra peticion 
derecho alguno por donde impe- 
dirnos. Por tanto 4 la justa de- 
liveracion de V. 8. encomenda- 
mos esta solicitud para que en 
su consecuencia se sirva recivir 
los informes que tenga 4 bien, 
repitiendo los expresados un vivo 
deseo de proporcionar las mejores 
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ventajas 4 los interéses de nue:- 
trus hijos; estimulandolos al cul- 
tivo y prosperidad ; v sirviendose 
recivirnos la presente en papel 
comun por no haber de ningun 
sello en este lugar. 
Sta. Barbara, 18 de Octubre de 

1833. 

DOMINGO CARRILLO. 

NEMESIO DOMINGUEZ. 


(Here insert photograph marked p. 27.) 


25 PureBLo pe Los Anars., 21 de Nvve. de 1883. 


Este Yitre. Ayuntamiento en junta de Cavildo celebrada 
el dia 18 del corrte. de conformidad con el decreto qe. antecede 
del Sér. Gefe Politico, informa que los interesados en la antecedente 
representacion obtienen los requisitos para ser atendidos vy duenos 
de bienes competentes para cubrir el lugar que solicitan: que dicho 
paraje se contempla como valdio y que hace el termino de quince 
unos poco mas 6 ménos; que subsiste abandonado por uno de los 
herederos del finado Miguel Ortega, quien fué dueno de él que en 
algunas partes de los terrenos correspondientes al espresado sitio son 
proplas para siembras de temporal y escasas para las de Regadio; 
que el reptdo. paraje se alla 4 distancia como de tres leguas a la orilla 
del mar y como seis de la Mision de San Fernando. Es cuanto por 
este Ayuntamiento se le ofrece y hay que informa. 

FELIPE LUGO. 
VICENTE MORAGA, Srio. 


29 SAN FerRNANDO, y Novl., 22 de 1883. 

Sor. Geul.—Sobre el informe que se me pide de la preten- 
cion de los ciudadanos arriba espresados sobre los parages de Las 
Virgenes Agua Amarga y Triunfo puedo decir qe. en el ano 17 los 
tres sitios se hallavan baldios pues aunque Las Virgenes havia sido 
de un individuo, muerto este, su hijo se le abandondé y lo dejé por lo 
qe. se deve reputar como valdio. En otro ano observando el P. 
Ministro de esta Mision ge. no podia alimentar y vestir 4 los Indios 
por falta de sitio adonde poner los vienes necesarios para este objeto 
represent6 dicha necesidad al Sor. Govdor. Dn. Pablo Vicente de 
Sola—y solicité dichos sitios, cuyo Sor. llamé del pueblo de Los An- 
geles al Comisionado, al Alealde aun Rejidor y otros varios y preg- 
untandoles si savian ge. si perjudican al pueblo respondieron todos 
unanimes qe. no. y entonces leyendoles 4 estos la solicitud del P. 
ordenando que pusiesen los linderos en dichos sitios como en efecto 
se verificé. 

Dicen estos Ciuds. que la Mision no necesita de estos sitios; 
ui que respondo que la Mision se reduce al puro llano qe. 
este, para el mes de Junio afios siendo buenas las aguas, no 
hay en el mas qe. pura tierra de donde se sigue por tanto 
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las manadas como el ganado se retiran para el pue- 
30) blo y para adonde pueden de modo que el Ilano quedo 

desierto de animales. Ahora pues, agreguese mas al llano la 
Caballada qe. est’ en Las Virgenes por no haver otro sitio que tenga 
pasto y ma sduvs borregas qe. estén en Las Virgenes y Aqua Amarga 
y si siguera que el Ilano de fuerte y si lo viere el que para el mes de 
marso veamos morir de hambre caballada Borregada y demas, como 
sucedié no solo en il llano el morrir mucho Ganado pero tambien 
en los sitios espresados murié mucha Borregada por falta de pastos 
en el ano 20; y de ayui se siguiera el que no habia carne para los 
Indios ni lana para vestirlos; dejado pues probado que dichios sitios 
son necesarios pa. la Misn. voy a probar que los ciudadanos no con- 
sigueran los intentos que manifiestan, en sus siembras y cultivo-_Eu 
efecto el finado Miguel Ortega hombre muy aplicado parece, sembro 
trigo de temporal mas luego lo dej6 y no me admiro porque en estas 
tierras siendo el afio de muchas aguas como es necesario para sem- 
brar de temporal de estas muchas hu:nedades resultan las muchas 
nieblenas y de estas el achaguistarse y perderse el trigo, tambien 
me dicen sembr6é un poco de Maiz pero viendo que se la perdia por 
falta de agua 4 pesar de que entonces aunqe. fuese muy porquita 

su agua la pudé aprovechar, lo que no en el dia, porque las 
ol barraneas que se formaron en el 25 dejaron perdida mucha 

tierra lo es imposible la usa de las aguas por su grande pro- 
fundidad, dicho, finado hacia, como es claro y patente 4 todos, sus 
siembras en el pueblo de Los Angeles por consiguiente no sirve dicho 
sitio para siembra ni cultivo alguno y en los afios que la aqua 6 
lluvias sean escasas ni hay zacate. Es cuanto puedo decir sobre el 
particular. 

rR: FRANCO. GONZALES ve YBARRA. 


Monterey, Enero 22 de 1834. 
En vista de las antecedentes informes en que se manifiesta una 
contradicion, librese mandamiento al R. P. Ministro de la Mision de 
San Fernando para que remita las Constancias que tenga de la con- 
secioni hecha por el Sor. Gobernador Dn. Pablo Vicente de Sola del 
sitio nombrado Las Virgenes pa. en su vista resalver lo conbiniente 
y devolverselas con las seguridades devidas; suspendiendo entre 
tanto el curso de este espediente. El] Sr. Dn. Jose Figa., Gl. de 
Brigada Comdte. Gl. Ynspr. y Gefe superior politico del Territorio 
asi lo mandé, decreto y firmé de que doy fe. 
JOSE FIGUEROA. 
AUGUSTIN Y ZAMORANO, Srio. 


32 Mzo DE 1884. 


Agreguese con el Borrador de la Contestacion al Expediente..de la 
Materia. Figueroa. 


Sor. Genl. Dn. Jose Figueroa, en vista de la solicitud de V.S. en 

que pretende le mande la constancia qe. tenga de la concesion echa 
‘ ' 9 ) * ’ } ° . . 

por el Sor. Gov’or Don Pablo Vicente, de Sola del sitio nombrado 


ae 


a. MERE ME rn 


cee 
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las Virgenes_.Digo ge. por las copias qe. remito a V. 8. consta hav- 
erse concedido desde Cahuenga hasta el triunfo colindando con el 
Conejo y ge. 4 mas de estar Las Virgenes pegado a la Mission por 
consigte..mas ac&i de la Agua amarga y el triunfo camino seguido, 
al mismo Sor. Gen’l se le advertié é hisé ver como el sitio de Las 
Virgenes, estaba abandonado y entonces dicho Sor. mando poner los 
linderos como dejo dicho__ya probada dichas copias por 4mbos 8. 8. 
Comandts anteriores 4 V.8. dichas aprobaciones deben ser equiva- 
lentes al despacho que havia en el pueblo. Ultimamente digo que 
i mas de saber los poblanos qe. dicho documento se archivé en el 
pueblo de Los Angeles en el ano 17, el Sor. Don Domingo Carrillo 
v Julio Berdugo saben adonde existe 6 deve existir dicho documento 
y lo podran decir en conciencia si quisieren. 
Ds. Gde 4 V.S. ms. anos. 
FR. FRANCO GONZALES DE YBARRA. 


San Fernando Febro. 10 de 1854. 


oo Sor. Genl. de Brigada y Gefe Superior Politico de la Calif’a, 
Dn. Jose Fiqueroa . 


Las copias de ge. V. R. hace mencion en su oficio de 10 de Febre-vo, 
po. po., 4 mas de que no merecen fé publica por que son simples y 
sin autorisacion alga. existe en otro expediente distinto 6 en podar 
de V. R. por consiguiente nada se acredita sobre la propriedad que 
esa mision tiene al paraje de Las Virgines y en el supuesto de haver- 
selo adjudicado el Sor. Governador D. Pablo Viete de Sola, libraria 
titulo, Despacho u otro documento suficiente que le diese y conservara 
el dro: de propriedad sin cuya constancia no puede tenerlo-_-Tam- 
poco he visito la aprovacion 6 autorizacion de los seflores Gefes mis 
antecesores 4 las Copias que menciona V. R. ‘Todo lo que manifesto 
4 V.R. para que, si tiene otras constancias las manifieste a la mayor 
posible brevadad, porque sin esos requisitos me sera dificil ampararlo 
en la posecion del citado terreno de Las Virgenes. Dios, &c., pueblo 
de Los Angeles, Marzo 8 de 1834. 


F.J.F. [Rupric. } 


R. P. F. Francisco GonzaAtes YBarRA, Mutro de la Mision de S. 
Fernando. 


Sello tercero dos Reales. 


*) 


3: Habilitado provicionalmte, por la administracion de la 
Aduana maritima de Monterey, para los afios de mil ocho 
cientos treinta y cuatro y mil ocho cientos treinta y cinco. 
FIGUEROA. RUBRIC. 
RAFAEL GONZALES. sors, 


Monrerey, Septembre 30 de 1834. 
No haviendo contestado el padre Ministro de la Mision de San 
ernando al ultimo mandamiento sobre que haga constar legal- 
iuente que el paraje de Las Virgenes corresponde a dicha Mision y 
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no deviendo perjudicarse las partes por mas tiempo pase el Alcalde 
de esta Capital ante quien Ja parte de Don Domingo Carrillo por si 
’ 4 nombre de su consocio produciré una informacion de tres testi- 
gos idoneos que seran interrogados sobre los puntos siguientes : 
1°. Si los solicitantes son ciudadanos por nacimiento, si son casa- 
dos y tienen hijos; si son de buena conducta. 
2°. Si el terreno que pretenden pertenece 4 la propriedad de algun 
particular, Mision, pueblo 6 corporacion ; si es de regadio, temporal! 
6 abrevadero y que estencion tendra. 
oo 3°. Si tienen bienes de Campo con que poblarlo 6 posibili- 
dad de adquirirlos. Evacuadas estas diligencias vuelva el 
expediente para su resolucion El Sor. D. Jose Figueroa General de 
Brigada, Comandante General y Yuspector y Gefe Superior Politico 
del Territorio de la Alta California asi lo mando, decreto y firmo, 
de que doy fe. 


JOSE FIGUEROA. [Rusric.} 
AUGUSTIN Y. ZAMORANO, Scio. [Rupric.] 


Monterey, 10 de Octubre de 1834. 


Tomese la informacion de tres testigos idoneos que se manda en 
el anterior supr. decreto_.Asi yoel Alcalde Constitucional lo decreté 
mandé y firmé con los testigos de assista. con quienes actuo por re- 
ceptoria en la forma establecida -. Doy fe. 


MANUEL JIMENO CASARIN. [rupric.] 


De assa. ' De assa. 
GUILLO. EDO. HARTNELL. [RupBric. 
JOSE AGUILA. RUBRIC. 


En la fecha presente la parte de Don Domingo Carrillo por si, y 
a nombre de su consocio; se le notificé el auto que antecede 


36 y de él entendido; dijé que lo oye y firmé conmigo y los de 
assista. 


DOMIMGO CARRILLO. [RupBrtc. 
CASARIN. RUBRIC. 


De assa. De assa. 

GUILLO. EDO. HARTNELL. [rusrica. | ‘ 
JOSE AGUILAR. RUBRIC. | 

Sello tercero dos reales. 


Habilitado provicionalmente por la Administracion de la Aduana 
maritima de Monterey para los afios de mil ochocientos treinta y 
cuatro y mil ocho cientos treinta y cinco. 


RAFAEL GONZALES. [rupric. 
FIGUEROA. RUBRIC. 


En la fecha presente Dn. Jose de Jesus Vallejo se le resibié jura- 
mento en toda forma de derecho por el cual ofrecié decir verdad en 
lo que supiere y fuese preguntado, y siendolo por su nombre, Estado, 
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edad, patria y Religion ; Dijo llamarse como queda dicho, soltero de 
creinta y cinco anos, natural de este puerto v C. A. R. 
Interrogado sobre los tres puntos que menciona el superior decreto 
del Sor. Gefe politico de fha. 30 del mes ppdo. dijé: que 
o7 conose 4 Dn. Domingo Carrillo y 4 Dn. Nemecio Dominguez 
que son Ciuds Mejicanos por nacimiento que son casados 
tienen hijos y son de buena conducta, que tambien conose el terreno 
que solicitan y no pertenece 4 la propriedad de ningun particular 
mision, pueblo vy mil 4 corporacion ninguna-.Que dicho terreno no 
es de Regadio y si, de temporal y abrevadero y que tendra de lon- 
gitud como una legua y media poco mas 6 menos y de latitud como 
tres cuartos de legua. Que ultimamente. los mencionados Dn. Do- 
mingo Carrillo y Nemecio Dominguez tienen bienes de campo con 
que poblarlo, que lo dicho es la verdad 4 cargo del juramento que 
tiene hecho en el que se afirmé y ratificé leida que le fué esta su de- 
claracion y firmé conmigo y las testigos de assista. 
JOSE De JESUS VALLEJO.  [Ruprtc.] 
De assa. 
CASARIN. [ RUBRIC. | 
De assa. 
GUILLO. EDO. HARTNELL. on, 
JOSE AGUILA. RUBRIC. 


38 In the Superior Court, County of Los Angeles, State of Cali- 
fornia. 


DomiInca Dominauez, Plaintiff, \ 
vs. No. 2915. 


Briaipo BoTiLuer ef als., Deft’s. 


En la fecha presente Salvador Garcia se le recibié juramento en 
toda forma de derecho por el cual ofrecié decir verdad en lo que 
supiere y fuese preguntado, y siendolo por su nombre, estado, edad, 
Patria y religion, dij6 llamarse como queda dicho soltero, de vunte 
y nueve afios, natural del pueblo de Los Angeles y C. A. R. 

Interrogado—sobre los tres puntos que menciona el superior decreto 
del Senor Gefe Politico de fecha 50 del mes pasado. Dijo que co- 
nose a Don Domingo Carrillo y 4 Nemecio Dominguez, que son ciuda- 
danos Mejicanos por naciraiento, casados, tienen hijos y son de buena 

conducta. (Que tambien conose el terreno que pretenden. 
of Habilitado provicionalmente por la Administracion de la 
Aduana Maritima de Monterey para los aos de mil ocho 
cientos treinta y cautro y mil ocho cientos treinta y cinco. 
FIGUEROA. RUBRIC. | 
RAFAEL GONZALES. | RUBRIC. } 


y no pertenece a la propiedad de ningun particular, Mision, y nia 
corporacion ninguna, que dicho terreno no es de regadio y si de tem- 
poral abrevadero y que tendra de longitud como una y tres cuartos 
de legua poco mas 6 inénos y de latitud como tres cuartos de legua. 
Que ultimamente los mencionados ciudadanos, Domingo Carrillo y 
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Nemecio Dominguez tienen bienes de campo con que poblar dicho 
terreno, que lo dicho es la verdad 4 cargo del juramento que tiene 
hecho, en el quese afirmé y ratificé, le ida ¢ que le fué esta su declaracion 
y no firmo porque dij6é no sabia lo hize yo con los de assista. 
CASARIN. [rupric.] 
De assa. 
GUILLERMO EDO. HARTNELL. 
De assa. 


JOSE AGUILA. 


En la fecha presente Don Jaun B. Alvarado se le recibié jura- 
mento ep toda forma por el eual ofrecio decir verdad an lo que su- 
piere y fuese preguntado, y siendolo, por.su nombre, edad, 
40 estado, patria. y religion, dij6é llamarse como queda dicho, que 
es soltero do veinte y seis anos, natural de este puerto y 

C. A. R. 

Interrogado sobre los tres puntos que menciona el superior decreto 
del Senor Gefe Politico de fecha treinta del mes pasado. Dijo que 
conose a los ciudadanos Domingo Carrillo y Nemesio Dominguez, 
que son Mejicanos por nacimiento, casados, tienen hijos, son de 
buena conducta; que tambien conose el terreno que pretenden y no 
pertenece 4 la propriedad de uingun particular, Mision, pueblo, y ni 
4 corporacion ninguna, que dicho terreno no es de regadio y si, de 
temporal y abrevadero y que tendra de longitud como una y media 
legua, y de latitud como tres cuartos de legua. Que ultimamente 
los mencianados ciudadanos Domingo Carrillo y Nemecio Domin- 
guez tienen bienes-_- 

Sello tercero Dos Reales. 

Habilitado provisionalmente por la Aduana Maritima de Mont- 
erey por los anos de mil ocho cientos treinta y cuatro y mil ocho 
cientos treinta y cinco. 


FIGUEROA. RUBRIC. 
RAFAEL GONZALES RUBRIC. 


~~ 


41 -.de campo con que poblarlo, que lo dicho es la verdad ¢ 
‘argo del juramento que tiene hecho en el que se afirmé 
ratificd, leida que le fué esta su declaracion y firmo conmigo y los 
testigos de assistencia. Lo tachado no vale. 
De asss 


\_ 
‘ 


CASARIN. [ RUBRIC. | 
De assa. 

JUAN B. ALVARADO. RUBRIC. 

GUILLERMO EDO. HARTNELL. RUBRIC. 

JOSE AGUILA. RUBRIC. 


Monterey, 10 de Octubre, de 1834. 


Concluidas las antecedentes diligencias vuelve e] expediente al 
Senor Gefe Superior Politico para su resolucion, asi yo el Alcalde 
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Constitucional lo decreté, mandé y firmé con los de Assistencia en la 
forina establecida. 
Doy fé. 
MANUEL JIMENO CASARIN. [rvsrtic.] 


De assa. 


GUILLERMO EDO. HARTNELL. [ RUBRIC. ] 
De assa. 
JOSE AGUILA. [ RUBRIC. } 


MIONTEREY, Octubre 10 de 1834. 


Vista la peticion con que da principio el informe de la autoridad 
municipal del pueblo de Los Angeles, las exposiciones de 
i2 testigos con todo lo demas que se tubé presente y ver convino 
de conformidad con lo dispuesto por las leyes y reglamentos 
de la meteria se declara 4 los ciudadanos Domingo Carrillo y 
Nemesio Dominguez duenhos en propriedad del terreno conocido 
con el nombre de Las Virgenes, colindante con la Mision de San 
lernando y el Rancho del Conejo sujeto 4 las condiciones que se 
estipularon: librase el Despacho correspondiente ; tomase razon en 
el libro respectivo, dirijase este Espediente para la devida aprobacion 
“i la Excellentisima Diputacion Territorial en cuyo caso los in- 
teresados & quienes se les hardn. saber este decreto, presentaran 
nuevamente su titulo para que se les ravalide. El Senor Don Jose 
Figueroa, General de Brigada, Comandante General, Yuspector y 
Gefe Superior Politico de la Alta California, asi lo mandé, decreté 
y firmé, de que doy fe. 
JOSE FIGUEROA. RUBRIC. 
AGUSTIN Y. ZAMORANO, Srio. See 


José Figueroa, General de Brigada de la Republica Mejicana, 
Comandante General, Ynspector vy Gefe Superior Politico del Ter- 
ritorio de Ja Alta California. 

Por cuanto los ciudadanos Domingo Carrillo y Nemesio Domin- 

guez, Mejicanos por nacimiento han pretendido para su ben- 
43 eficio personal y él de sus familias el terreno conocido con el 

nombre de Las Virgenes, colindante con la Mision de San 
Kernando y el Rancho del. Conejo; practicadas previamente las 
diligencias y averiguaciones consernientes segun lo dispuesto por 
leyes v reglamentos, usande las facultades que me son conferidas, 4 
nombre de la Nacion Mejicana, por decreto de este dia he venido 
en conferirles el ‘terreno men cionado de Las Virgenes 4 los espre- 
sados ciudadanos Domingo Carrillo y Nemesio Dominguez, de- 
clarandoles la propriedad de é] por las presentes letras, entendiendose 
dicha consecion con entera conformidad 4 lo dispuesto por las leyes, 
i reserva de la aprobacion 6 desaprobacion de la Excellentisima 
Diputacion Territorial y del Supremo Gobierno y bajo las con- 
diciones siguientes. 

Ia. Que se sometaran Alas que estableciere el Reglamento que se 
ha de formar para la distribucion de terrenos valdios y que entre 
tanto ni los agraciados ni sus herederos podran dividir ni enagenar 
3—1370 
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él que se les adjudica: imponer censo, vinculo, fianza, hipoteca, ni 
otro gravamen aunque sea para causa piadosa ni pasarlo 4 manos 
muertas. 
2a. Podran cerearlo sin perjudicar las travesias, caminos 
44 y servidumbres; lo disfrutaran libre y esclusivamente desti- 
nandolo al uso y cultivo que mas les acomode; pero dentro 
de un ano 4 lo mas fabricardn casa y estara habitada. 

3a. Cuando se les confirme la propriedad solicitaran del Juez re- 
spectivo que les dé posecion juridica, en virtud de este despacho ; 
por el cual se demarcaran los linderos, en cuyos limites pondran 4 
mas de las mojoneras algunos arboles frutales 6 silvestres de alguna 
utilidad. | 

4a. El terreno de que se les hace donacion es de cuatro sitios de 
ganado mayor, poco mas 6 ménos, segun esplica el disefo que corre en 
el Espediente. El Juez yue diere la posecion lo hara medir conforme 
& ordenanza para senalar los linderos quedando el sobrante que re- 
sulte 4 la Nacion para los usos convinientes. 

5a. Si contravinieren 4 estas condiciones perderin su derecho al 
terreno y sera denunciable por otro. 

En consecuencia mando que sirviendoles de titulo el presente y 
teniendose por firme y valedero se tome razon en el libro 4 que cor- 
responde y se entregue 4 los interesados para su resguardo y demas 
fines. 

Dado en Monterey “ lo de Octubre de 1834. 

JOSE FIGUEROA. [ RUBRIC. | 
AUGUSTIN Y ZAMORANQO, Seerto. 


45 Monterey, Agosto 27 de 1835. 


En sesion de este dia acordé la Excelentisima Diputacion 
la consecion de terrenos valdios. 
FIGUEROA. 
JOSE MARIA MALDO, Srio. 


Excelentisimo Setor :—La Comision de Terrenos impuesta del es- 
pediente que se mando practicar para pretencion que los Ciudadanos 
Alferez Domingo Carrillo y Nemesio Dominguez han hecho al ter- 
reno nombrado Las Virgenes: no encontrando en él ovjeccion alguna 
que hacer, y siendo en todo conforme 4 la ley de 18 de Agosto, de 
1824, como al Articulo 50 del Reglamento de 21 de Noviembre de 
1828, ofrese 4 la deliberacion de Vuestra Excelencia la siguiente 
proposicion : 

Se aprueba la consecion hecha 4 los Ciudadanos Alferez Domingo 
Carrillo y Nemesio Dominguez del parage nombrado Las Virgenes, 
consedido 4 lo de Octubre de 183 | 

Monterey 28 de Agosto, de 1835. 

JOSE CASTRO. [Rusrtc.] 


Acosto 29 pre 1835. 


En sesion de este dia apprové la Excelentisima Diputacion el ante- 
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cedente dictamen y se acord6é pase el Espediente al Senor Gefe Po- 
litico para su conclusion. 


JOSE MARIA MALDONADO, Srio. [RuBRic.] 


AG OFFICE OF THE SURVEYOR GENERAL OF THE 
UNITED STATES FOR CALIFORNIA. 


1, Lauren Upson, surveyor general of the United States for the 
State of California, and as such having in my office and under my 
custody a portion of the archives of the former Spanish and Mexi- 

can territory or department of Upper California, do hereby certify 
that the twenty preceding and hereunto- annexed pages of tracing 
paper, numbered from one to twenty, inclusive, exhibit a full, true, 
and correct copy of the espediente of the grant of Rancho Las Vir- 
genes to Domingo Carrillo and Nemesio Dominguez, which espe- 
diente is endorsed : Civil, sobre el terreno nombrado Las Virgenes, 
por los Ciudadanos Alferez Domingo Carrillo y Nemesio Dominguez 
us the same is on file in my office. 

In testimony whereof I have hereunto signed my name officially 
and caused my seal of office to be affixed, at the city of San Fran- 
cisco, this 8lst day of December, 1866. 

[SEAL. ] L. UPSON, 


United States Surveyor General for California. 


47 [Endorsed:] No. 2910. Dominga Dominguez vs. Brigido 
Botiller, ef al. Plaintiff’s : x hibit A. Filed May 5th, 1885. 
Chas. H. Dunsmoor, clerk, by A. N. Hamilton, deputy. 


José Figueroa, General de Brigada de la Republica Mijicana, 
Comandante General, Ynspector y Gefe Superior Politico del Terri- 
torio de la Alta California. 

Por cuanto los Ciudadanos Domingo Carrillo y Nemesio Domin- 
guez, Mejicanos por nacitiento, ban pretendido para su beneficio 
personal | v el de sus familias, el terreno conocido con el nombre de 
Las Virgenes, colindante con la Mision de San Fernando y el 

Rancho del Conejo; practicadas previamente las diligencias 
45 vy averiguaciones consernientes segun lo dispuesto per leyes 
y reglamentos, usando de las facultades que me son confer- 
idas, 4 nombre de la Nacion Mejicana, por decreto de este dia he 
venido en conferirles el terreno mencionado de Las Virgenes 4 los es- 
presados Ciudadanos, Domingo Carrillo y Nemesio Dominguez, de- 
clarandoles la propriedad de ¢l por las presentes letras entendien- 
dose dicha consecion con entera conformidad a lo dispuesto por las 
leyes, 4 reserva de la aprobacion 6 desaprobacion de la Excelentisima 
Diputacion Territorial y del Supremo Gobierno y bajo de las condi- 
“a siguientes : 
la. Que se someterdin 4 las que estab leciere el Reglamento que se 
ha de formar para la distribucion de terrenos vale lios 4 y que entre 
tanto ni los agraciados, ni sus herederos podran dividir ni enagenar 
él que se les “adjudiea : imponer senso, vinculo, fianza, hipoteca, ni 
otro gravamen, aunque sea por causa piadosa ni pasarlo 4 manos 
muertas. 
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2a. Podran cerearlo sin perjudicar las travesias, caminos y servl- 
dumbres: lo disfrutaran libres y esclusivamente destinandolo al uso 
y cultivo que mas les acomode; pero dentro de un afio 4 lo mas fab- 
ricaran casa y estaré habitada. 

3a. Cuando se les confirme la propriedad. solicitaran del 

49 Juez respectivo que les dé posecion juridica en virtud de este 

despacho, por el cual se demarcaran los linderos en cuyos 

limites pondrén 4 mas de las mojoneras algunos arboles frutales © 
silvestres de alguna utilidad. 

4a. El terreno de que se les hace donacion es de cuatro sitios de 
ganado mayor, poco mas 6 ménos, segun esplica el diseho que corre 
en el en el Espediente; el Juez que diere lo posecion Jo hara medir 
conforme 4ordenanza para seiialar Jos linderos quedando el sobrante 
que resulte 4 Ja Nacion para los usos convinientes. 

5a. Si contravinieren 4 estas condiciones perderan su derecho al 
terreno y sera denunciable por otro. 

En consecuencia mando que sirviendoles de titulo el presente 
teniendose for firme y valédero se tome razon en el libro 4 que cor- 
responde y se entregue 4 los interesados para su resguardo y demas 
fines. 

Dado en Monterey 4 lo de Octubre de 1834. 

JOSE FIUGEROA. 
AGUSTIN V. ZAMORANO, Srvo. 


Queda tomada razon de este titulo sobre adjudicacion de terrenos 
4 fojas cincuenta y tres, numero cincuenta y uno que obra en la sec- 
retaria de mi cargo. 

En Monterey, 4 lo de Octubre de 1834. 


ZAMORANO. 
50 Civil, in relation to the tract of land named Las Virgenes, by 


the citizens Domingo Carrillo y Nemesio Dominguez, 
No. 54. 


En el Pueblo Los Angeles 4 nueve de Junio de mil ocho cientos 
treinta y cinco, anuente 4 la solicitud de los SeHores Don Domingo 
Carrillo y Don Nemesio Dominguez 4 fin de que se les dé la corre- 
spondiente posesion del sitio y Rancho llamado de Las Virgenes, 
concedido por el Gobierno Politico de este Territorio, y haviendo 
convenido el agrimensor D. Abel Stearns para que remida el enun- 
ciado terreno con total arreglo 4 las primeras medidas que se han 
practicado, cuyo diseno se agregaré al Espediente, pasese por mi y 
los testigos de mi assistencia al expresado sitio, y procedase 4 dar la 
posesion indicada arreglandose al titulo 6 despacho que se les ha 
conferido por la Gefetura. El Ciudadano Francisco Javier Alvarado, 
Alcalde lo Constitucional de este Pueblo asi lo dereté y mandé y 
firmé con los testigos de mi assistencia—doy fé. Francisco Javier 
Alvarado, Assa. Francisco Arzaga, Assistencia, Rafael Gallardo. 
En el Rancho de Las Virgenes 4 los nueve dias del mes de Junio de 
mil ocho cientos treinta v cinco, el Juez que subscrive habiendo 
hecho citacion de colindantes, y habiendo comparecido el Mayor- 
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domo de la Ex-Mision de Sun Fernando Pedro Lopez y Jacinto 
Oo] Lorenzana accionista del Rancho del Conejo, les hize saber 
el objeto conque me habia conducido aquel paraje, y que en 
este Caso presentasen los documentos que respectivamente tuviesen 
6 de cuales-quiera otro modo manifestaran si tenian derecho alguno 
en aquel terreno; pues iba remedirlo y poner en posecion de él 4 
Den Domingo Carrillo y Don Nemesio Dominguez.—No habiendo 
presentado documentos ningunos, ni manifestado ecepciones que 
pudieron suspender las medidas, les dije iba 4 proceder 4 ellas: lo 
que pongo por diligencia, que autoriza v firma con los testigos de 
mii asistencia segun derecho—doy fe. 
FRANCISCO J. ALVARADO. [Rvusric.] 
BASILIO VALDEZ. 
RAFAEL GALLARDO. 


En el Rancho de Las Virgenes 4 diez de Junio, de mil ocho cientos 
treinta y cinco, yo, el propio Juez para la practica de estas diligen- 
cias, nombré dos oficiales medidores y dos oficiales cordeleros que 
por no saber firmar se omiten sus nombres, 4 quienes les hize saber 
su nombramiento, él que aceptaron bajo jJuramento que otorgaron 
ofreciendo desempenar fielmente su encargo, lo que autorizé y firmé 
con los testigos de mi assistencia segun derecho. 

FRANCISCO JAVIER ALVARADO. 
BASILIO VALDEZ. 
RAFAEL GALLARDO. 


o2 En el mismo mes y ano, estando en el paraje que llaman 

Chiquero Antiguo de las Borregas que colinda con una sierra 
que divide el Rancho de Don Tiburcio Tapia 4 efecto de verificar las 
re-medidas y posecion que corresponde 4 los Sehores Don Domingo 
Carrillo y Don Nemesio Dominguez del sitio nombrado de Las Vir- 
genes, previos todos los requisitos de ley, y estando ante mi los tes- 
tigos de asistencia, los oficiales, cordeleros y el Agrimensor Don Abel 
Stearns, hize medir un cordel que contenia ciento treinta y cinco 
varas, el cual fué examinado y reconocido por el enunciado Agri- 
mensor, vy haciendo 4 sus extremos unos sancos de madera previa 
observacion y calculo del repetido agrimensor, por su disposicion se 
tirdé el cordel al pié de una sierra pequena la cual se tomo como sefal 
de mojonera por el Norte, rambo Este, diez grados al Norte se midi- 
éron y contaron seis mil seiscientas varas. En seguida, tirando la 
cuerda rumbo Sur sesenta grados al Este, se midieron y contdéron 
seis mil varas, las que rematéron en una canada que pega contra 
una sierra donde se senalo por mojonera un encino grande al cual 
se le corto un brazo, y se le bhiz6é igualmente una cruz. Prosiguiendo 
la medida, se tiro la euerda rambo Norte y se midiéron y contiron 

echo mil seiscientas varas, que remataron cerca del camino 
53 real, en la boca de una cafada. En este estado mande sus- 

pender las medidas por ser una hora importuna, para contin- 
uarlas el dia de manana, y lo firmé conmigo el agrimensor y los tes- 
tivos de assistencia—doy fé. Francisco J. Alvarado—Basilio Val- 
dez—Rafael Gallardo—entre renglones seiscientas varas—vale——A bel 
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Stearns. En el mencionado parage, y en prosecucion de las presen- 
tes diligencias, presentes los testigos de mi asistencia, los oficiales 
medidores, los cordeleros y el Agrimensor, por disposicion de este se 
tiré la cuerda rumbo Norte sesenta y cinco grados Este, y se midie- 
ron y contaron siete mil doscientas varas, y donde estas remataron 
ordené pusiese una seNal 6 mojonera. En seguida se tird un cordel 
rumbo Norte y se midiéron y contaron mil cien varas las que rema- 
tiron en la cima de una lomita donde se piso por mojonera una 
cruz, y fué en el sitio que divide los terrenos de Ja Ex-Mision de San 
Fernando. Consecutivamente se tiré el cordel rumbo Oeste y se 
midiéron y condtron nueve mil cuatro cientas varas, que remataron 
al pie de una sierra cerca donde actualmente est4é un corral de bor 
regas. Prosiguiendo las medidas se tiré el cordel rumbo Sur, donde 
se midieron y contdéron cuatro mil cien varas, las que rematéiron 
al pie de otra sierra, y seguidamente se prosiguié con el cordel 

rumbo Oeste vy se midiéron y contéron ocho mil nuevecientas 
o4 varas, las que rematdron al pie de la sierra donde esta una 

canada que divide el rancho del Conejo. Para la prosecu- 
cion de estas medidas se tiré la cuerda rumbo Sur y se midi¢éron y 
contaron seis mil sietecientas cincuenta varas, rematando en el 
paraje donde se empezaron las medidas, donde hace esquina rumbo 
Noroeste, con. lo que se concluyéron las medidas de este sitio 4 satis- 
facion de los interezados, 4 lo que les ordené pusieran las correspon- 
dientes mojoneras en los puntos donde corresponden, y quedaron 
entendidos, lo que pongo por diligencias que autorizo y firmo con el 
Agrimensor y testigos de asistencia. 

FRANCISCO J. ALVARADO. 
RAFAEL GALLARDO. 


BASILIO VALDEZ. 


Tachado—rumbo—no—vale. 
Angeles, Junio 22 de 1835. 


ABEL STEARNS. 


Désele testimonio 4 las partes de las presentes diligencias en papal 
comun por no haber del que corresponde. 
Francisco Javier Alvarado—Alcalde Constitucional de este Pueblo 
y su Jurisdicion, asi lo decret6, mandé y firmé por ante los testigos 
de mi asistencia. 
FRANCISCO J. ALVARADO. 
RAFAEL GALLARDO. 


BASILIO VALDEZ. 


DD Concuerda con su original 4 que.me remito del caul esta 

fielmente sacado, corregido y confrontado, y existe en el libro 
de instrumentos publicos del ao de mil ocho cientos treinta y cinco, 
y se sacé en estas siete fojas de papel comun, por no haber del sel- 
lado, hoy 24 de Setiembre, de 1841. 


* 
el 
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Yo, el 20 Juez de Paz, doy fe. 


(Signed) | YGNO. MA. ALVARADO. [Rusric.] 
Assa. 

(Signed) YGNO. CORONEL.  [Rvusrtic. | 
Assa. 


(Signed) CARLOS BARIC. — [Rvusric.} 


Derechos seis pesos. 


It is stipulated that the foregoing is a full, true, and correct copy 
of the original in the custody of the U.S. surveyor general for Cali- 
fornia and properly authenticated by him, and endorsed Plaintiff’s 


Exhibit “ B.” 
DOMINGUEZ vs. BoTILLER ef al. 
56 No. 51. 
Civil. 
(Translation.) 


In relation to the tract of land named “Las Virgenes,’ by the 
citizens Domingo Carrillo and Namecio Dominguez. 


4. 


To the superior political chief: 


We, the citizens Domingo Carrillo, ensign of the regular cavalry, 
company of Santa Barbara, and Nemecio Dominguez, a resident of 
the city of Our Lady of Los Angeles, the first in the name of five 
minor children of his family, before your honor, in due form of law, 
represent that, for the purpose of advancing the interests of both 
families, we desire to cultivate and improve in the best manner a 
tract of land situated twelve leagues to the west of the pueblo of 
Our Lady of Los Angeles, called “ Las Virgenes,” a map (deseo) 
of which is herewith duly presented, which will inform your honor 
of its location and circumstances. This tract of land was at one 

time occupied by a resident of said pueblo, named Miguel 
57 Ortega, who having.died on a journey, his only heir left the 
place, and the tract of land remains vacant and abandoned. 

It is about five leagues distant from the mission of San Fernando, 
towards the coast, which mission has since its abandonment caused 
a small number of sheep to be placed thereon, without needing it 
for a sheep rancho. 

Wherefore it will not be strange if the mission should interpose 
some objection to our petition for the purpose of defeating the 
same. 

Wherefore we submit this petition to the just consideration of 
your honor, in view of which you will be pleased to cause such re- 
ports to be made as may be. deemed proper, repeating our earnest 
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desire to promcte the best interests of our children and to stimulate 
in them a desire for improvement and prosperity, being pleased to 
accept this petition on common paper, since in this place there is no 
stamped paper. | 
Santa Barbara, October 18th, 1835. 
DOMINGO CARRILLO. 
NEMECIO DOMINGUEZ. 


Mission OF SAN FrRaANctscO, Nov. 4th. 1833. 
In conformity with the laws on the subject, let the ayuntamiento 
(town council) of the pueblo report if the interested parties 
o8 in this petition possess such requisites as entitle them to be 
heard; if the land petitioned for is embraced within the 
twenty leagues bordering on a foreign territory or the ten leagues 


bordering on the sea-shore, as expressed in the law of the 18th of 
August, 1824; if it bas pertained or does pertain to the property of 


any individual, corporation, presidio, or pueblo; or if it is recog- 
nized as vacant; if it is irrigable, suitable for sowing, or only fitted 
for pasturage, with all other circumstances — may serve to throw 
light upon the matter; and when this report shall have been made 
let the expediente be passed to the reverend father minister of the 
inission of San Fernando for his report thereon; whereupon it will 
be returned to this office of the government. 


FIGUEROA, 


PUEBLO OF Los ANGELES, Nov. 31st, 1833. 


This illustrious ayuntamiento, at a meeting held on the 18th of 


the current month, in obedience to the foregoing decree of the senor 
political chief, report that the petitioners referred to in the foregoing 
representation possess such requisites as entitle them to be heard: 
that they have sufficient means to stock the place for which they 
petition; that the said place is considered as vacant, and that 
ov fifteen years since, a little more or less, it was abandoned by 
one of the heirs of the deceased Miguel Ortega, who was the 
owner thereof; that some portions of the tract in question are suit- 
able for the sowing of grain, and that there is but « sinall portion 
thereof that is susceptible of irrigation. It is situated about three 
leagues distant from the sea-shore and about six leagues from the 
mission of San Fernando. 
This is all that this ayuntamiento says in relation to the matter. 
FELIPE LUGO. 
VICENTE MORAGA, See’y. 


SAN FERNANDO, November 22d, 1855. 


SENOR GENERAL: In relation to the report which you require of 


me in relation to the petition of the citizens referred to, concerning 
the places of “ Las Virgenes,’ “Agua Amarga,”’ and “Triunfo,” I 
have to say that in the year 17 (1817) the three places were vacant; 
since, although Las Virgenes had belonged to an individual, on his 
death his son abandoned the place and left it, for which reason it is 
to be considered as vacant. 
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During said year the senior minister of this mission, finding 
60 that he could not feed and clothe the Indians for want of a 
place on which to place the stock necessary for this purpose, 
represented this necessity to the Senor Governor, Don Pablo Vicente 
de Sola, and petitioned for said places; whereupon the Governor sum- 
moned from the pueblo of Los Angeles a commissioner, the alealde 
and regidor and other residents, and asking them “if the pueblo 
would be prejudiced ” (by granting the request of the minister), 
they unanimously answered no; whereupon he read to them the 
petition of the Senor Urdidoz that the boundaries should be fixed, 
which in fact was done. 

These citizens say that the mission does not need these places ; 
to which is answered that the mission is limited to the mere plain, 
and that this, about the month of June, even in years of abundant 
rain, is destitute of pasture, for which reason it Is necessary to take 
the stock towards the pueblo, or other places where pasture can be 
found,so that the plain is deserted by the stock. Now, if the horses 
which are on Las Virgenes should be placed on the plain for want 
of any other place, and besides two flocks of sheep which are on 
“ Las Virgenes” and “Agua Amarga,’ the result will be that to- 
wards the month of March horses, sheep, and other stock will die of 

hunger, as has happened not only on the plain, in the year 
6] "25, but also many sheep died for want of pasture, the result 

of which was that there was no meat to feed the Indians nor 
wool to clothe them, which proves that said places are necessary to 
the mission. I will prove that these citizens will not carry out the 
intentions that they allege of sowing and cultivating. In fact, the 
deceased, Miguel Ortega, who was a very industrious man, it appears, 
sowed wheat and did not harvest it, because on these lands during 
years in which there is much rain, which is necessary for sowing 
grain, there is much fog and dampness, which causes the wheat to 
rust; and I am told he planted a little corn, which perished for want 
of water, notwithstanding the little water there was on the land 
could then be utilized, which cannot now be done, because the “ bar- 
rancas ” (gullies), which were formed in the year 25 and which de- 
stroved much land,are so deep tliat it is impossible to take the water 
therefrom, for which reason the deceased (Ortega) made his sowings 
in the pueblo of Los Angeles. Wherefore said place is not suitable 
for sowing or cultivation of any kind, and in the years when there 
is but little rain it does not produce pasture. 

This is all that I can say on the subject. 


FR. FRANCISCO GONZALES YBARRA. 


62 Monterey, January 22nd, 1834. 


In view of the foregoing reports, in which contradiction is 
shown, let an order be issued to the reverend father minister of 
the mission of San Fernando, requiring him to furnish such proof 
as he may have of the concession made by the Senor Governor, Don 
Pablo Vicente de Sola, of the place named “ Las Virgenes,” that in 
view thereof the matter may be properly determined, making due 


4—137 


26 BRIGIDO BOTILLER ET AL. VS. DOMINGA DOMINGUEZ, 


return of the same, the proceedings in the meantime being sus- 
pended. 

The Setior General, Don José Figueroa, brigadier general, com- 
mandant general, inspector, and superior political chief of the Terri- 
tory, thus ordered, decreed, and signed, which I attest. 

. JOSE FIGUEROA. 

AUGUSTIN V. ZAMORANQO, Sec’y. 


(Here follows map.) 


Marcu 8th, 1834. 
Let this, with borrador (draft) of the reply, be annexed tothe expe- 
diente (proceedings) on the subject. 
FIGUEROA. 


To the Sefior General Don Jose Figueroa : 

In view of the request of your honor asking for the proofs that I 
may have of the concession made by the Sefor Governor, Don 

Pablo Vicente de Sola, of the place named Las Virgenes, I 
63 have to say that by the copies which I transmit to your 
honor it will be seen that the tract extending from the Cagu- 

enga, as far as el Triunfo, was conceded, bounding with the Conejo, 
and that besides this Las Virgenes, adjoining the mission, Is conse- 
quently on this side of the Agua Amarga and el Triunfo, following 
the road. ‘To the same senor general it was represented and made 
to appear that the place of Las Virgenes was abandoned: where- 
upon the said senor ordered the boundaries to be placed as I have 
said, and said copies being approved by both of the sefores com- 
mandantes, predecessors of your honor, said approvals were consid- 
ered as equivalent to the despateh which was lately in the pueblo. 
I say that, besides the knowledge of the inhabitants of the pueblo 
that said documents were filed in the archives of the pueblo of Los 
Angeles in the year 1817, the Senor Don Domingo Carrillo and 
Julio Verdugo know where they exist, or should exist, and therefore 
can so tell if they desire. 

May God preserve the life of of your honor many yeurs. 

San Fernando, Feb’y 10, 183 an 

FR. FRANCISCO GONZALES De YBARRA, 


Senor Brigadier General and Political Chief of California. 
DN. JOSE FIGUEROA. 


64 The copies referred to by your reverence in your report of 

the 10th of February last past, besides not being entitled to 
credit, since they are not certified, exist in another expediente or 
record, distinct or in the possession of your reverence: wherefore 
they prove nothing in relation to its ownership by that mission of 
the place of Las Virgenes, for, supposing that the Sefor Governor, 
Don Pablo Vicente de Sola, adjudicated the same, he would have 
issued a title or order or some kind of document sufficient to have 
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shown the ownership of the property, without which showing it 
cannot be alleged. Neither have I seen the approval or authoriza- 
tion of the chiefs, my predecessors, of the copies referred to by your 
reverence. 

All of which I represent to your reverence to the end that if you 
have any other proofs you may furnish them at your earliest con- 
venience, since without such requisites it will be difficult for me to 
sustain you in the possession of the said lands of Las Virgenes. 

God preserve your reverence many years. 

Pueblo of Los Angeles, March 8th, 1854. 

JOSE FIGUEROA, 


‘lo the Reverend I ‘ather Fr. Francisco Gonzales Ybarro, minister 
of the mission of San Fernando. 


60 Seal third, twenty-five cents, provisionally authorized by 
the maritime custom-house of Monterey for the years 1834 
and 1835. 
Monterey, September 30th, 183+. 
RAFAEL GONZALES. 


FIGUEROA. 


The father minister of the mission of San Fernando, not having 
responded to the last order requiring him to show that the place of 
Las Virgenes legally belongs to said mission and not desiring that 
the parties shall be ‘longer ‘prejudiced, let the matter be passed to 
the aleade of this eapit: al, before whom the petitioner, Don Domingo 
Carrillo, for himself and in the name of his associate, shall produce 
three competent witnesses, who shal] be interrogated apes the fol- 
lowing points : 

First. If the petitioners are citizens by birth, if they are married 
and have children, and if they bear good characters. 

Second. If the land petitioned for pertains to the property of any 
individual, mission, pueblo, or corporation; if it is irrigable or only 
suitable for sowing and pasturage, and what may be its extent. 

Third. If the petitioners possess sufficient means to stock the 

place or the possibility of acquiring the same. 
(6 And when these proceedings shall have been taken let the 
expediente be returnec for the resolution thereof. The Senor 
Don José Figueroa, brigadier general, commandant general, in- 
spector, and superior political chief of the Territory of Alta Cali- 
fornia, thus ordered, decreed, and signed, which I attest. 
JOSE FIGUEROA. 
AUGUSTIN V. ZAMORANO. 


Monterey, October 1st, 1854. 
Let the testimony of three competent witnesses be taken, as or- 
dered by the foregoing decree. 
Thus I, the constitutional aleade, decreed, ordered, and signed, 
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with the assistant witnesses, with whom I act, in the established 
form, to which I attest. 


MANUEL JIMENO CASARIN. 


Assistant: 
WM. EDWARD HARTNELL. 
Assistant: 


JOSE AGUILA. 


At the same date Don Domingo Carrillo, being present for him- 
self and in the name of his associate, he was notified of the foregoing 
order, which he said he heard, and signed with me and the assist- 
ants. 


DOMINGO CARRILLO. 
Assistant : 
CASARIN. 
Assistant: 


WM. EDWARD HARTNELL. 


67 At the same date Don José de Jesus Vallejo, being present, 

he made oath in due form of law, under which lhe offered to 
speak the truth, as far as he knew, in reply to the questions asked 
him; and being questioned as to his name, condition, age, country, 
and religion, he replied that his name was as stated; unmarried ; 
thirty-five vears of age, a native of this port, and an apostolic Ro- 
man Catholic. 

Being interrogated upon the three points mentioned in the decree 
of the superior political chief of the 50th of the month last past, he 
said that he knows Don Domingo Carrillo and Don Nemecio Domin- 
guez; that they are Mexican citizens; are married; have children, and 
of good characters; that he also knows the land for which they 
petition, and that it does not pertain to the property of any individ- 
ual, mission, pueblo, or corporation ; that the said land is potirriga- ~ 
ble, but only suitable for grain-sowing and grazing, and that its 
extent is about a league and a half, a little more or less, in length, 
and about three-quarters of a league in width. 

Finally, that the said Don Domingo Carrillo and Nemecio Domin- 
guez have sufficient stock to stock said place: that the foregoing is 

the truth under the oath he has made, which he affirmed 


68 and ratified after the same had been read to him, and signed 
with me and the assisting witnesses. 
CASARIN. 
JOSE pe JESUS VALLEJO. 
Assistant; 
WM. EDWARD HARTNELL. 
Assistant: 


JOSE AGUILAR. 


At the same date Salvador Garcia, being present, he made oath 
in due form of law, under which he offered to speak the truth, to 
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the best of his knowledge, in answer to such questions as might be 
asked him; and being questioned as to his name, condition, age, 
country, and religion, he replied that his name was as stated; a 
bachelor, twenty-nine years of age; a native of the pueblo of Los 
Angeles, and an apostolic Roman Catholic. 

Being questioned upon the three points mentioned in the superior 
decree of the senor political chief of the 30th of the month last past, 
he replied that he knows Don Domingo Carrillo and Nemecio Do- 
minguez; that they are Mexican citizens by birth; married; have 
children, and that they are of good characters; that he also knows 
the land for which they petition, and that it does not pertain to the 
property of any individual, pueblo, mission, or cerporation what- 

ever; that said land is not irrigable, but is only suitable for 
69 grain-sowing and grazing, and that its extent is about a 

league and three-quarters in length; and, finally, that the 
said citizens, Domingo Carrillo and Nemecio Dominguez, have stock 
with which to stock said place; that what he has stated is the truth 
under the oath which he has made, whicl: he affirmed and ratified 
after his declaration had been read to him, not signing because he 
said he could not write, and I signed with the assistants. 


CASARIN. 
Assistant: 
WM. EDWARD HARTNELL. 
Assistant: 


JOSE AQUILAR. 


At the same date Don Juan b. Alvarado, being present, made 
oath in due form of law, under which he offered to speak the truth, 
to the best of his knowledge, In reply to such questions us might be 
asked him; and being asked as to his nhame,condition, age, country, 
and religion, he replied that his name was as stated; that he was a 
bachelor, twenty-five years of age; a native of this port, and an pos: 
tohe Roman Catholie. 

Being interrogated upan the three points mentioned In the supe- 
rior decree of the sefior political chief of the 50th of the month last 
past, he said that he knows the citizens Domingo Carrillo and Ne- 

mecio Dominguez, and that they are Mexicans by birth; mar- 
70 ried ; have children, and are of good character; that be also 

knows the land for which they petition ; that 1t does not per- 
tain to the land of any individual, mission, pueblo, or corporation 
whatever; that said land is not irrigable and is only suitable for 
grain-sowing and grazing; that it is about a league and a half in 
length and about three-quarters of a league in width. Finally, that 
the said citizens, Domingo Carrillo and Nemecio Dominguez, have 
stock with which to stock said place; that what he has stated is the 
truth under the oath which he has made, which he affirmed and 
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ratified after his declaration had been read to him, signing with me 
and the assistants. 
CASARIN. 
JUAN B. ALVARADO. 
Assistant : 


WM. EDW°D HARTNELL. 


Assistant: 


JOSE AQUILAR. 


The foregoing proceedings being concluded, the expediente is re- 
turned to the senor superior political chief for his resolution. Thus, 
I, the constitutional alcade, decreed, ordered, and signed with the 
assisting witnesses in the established form, which [ attest. 

Monterey, October Ist, 1854. 

MANUEL JIMENO CASARIN 

Assistant: 

WM. EDW’D HARTNELL. 
JOSE AGUILAR. 


¢ ae MonTEREY, October 1st, 1834. 


[In view of the petition with which these proceedings com- 
mence, the report of the municipal authority of the pueblo of Los An- 
geles, the testimony of witnesses, and all other matters necessary to be 
considered in conformity with the requirements of the lawsand regula- 
tions on the subject, the citizens Domingo Carillo and Nemecio 
Dominguez are declared owners in property of the lands known by 
the name of “ Las Virgenes,’ bounding with the mission of San Fer- 
nando and the rancho of the ( Conejo, subject to the conditions to be 
stipulated, let the corresponding title (despatcho) issue ; let registry 
be made thereof in the corre sponding book, and let this expediente 
be sent to the most excellent territorial deputation for its due ap- 
proval, in which case (if approved) the parties interested, to whom 
this decree shall be made known, will present their title anew, that 
the same may be revalidated. The Sefior Don Jose Figueroa, brig- 
adier general, commandant general, inspector and superior politi- 
eal chief of Alta California, thus ordered, decreed, and signed, which 
I attest. 

JOSE FIGUEROA. 
AUGUSTIN V. ZAMORANO, Sec’y. 


72 José Figueroa, brigadier general of the Mexican Republic, 
commandant general, inspector,and superior political chief 
of the Territory of Alta California : 


Whereas the citizens Domingo Carrillo and Nemecio Dominguez, 
Mexicans by birth, have petitioned for their personal benefit and 
that of their families the tract of land known by the name of Las 
Virgenes, bounding with the mission of San Fernando and the 
rancho of the Conejo; the necessary proceedings having been taken 
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and the investigations made, as required by the laws and regula- 
tions on the subject, in exercise of the faculties conferred on me, in 
the name of the Mexican nation, by decree of this dav, I have deter- 
mined to confer on them the said land of Las Virgenes, to the said 
citizens Domingo Carrillo and Nemecio Dominguez, declaring to 
them the ownership thereof by these present letters, said concession 
being understood to be in entire conformity to the requirements of 
the laws, subject to the approval or disapproval of the most excel- 
lent territorial deputation, and to that of the supreme govern- 
ment, and under the following conditions: 

First. That they shall be subject to the (conditions) to be estab- 

lished by the regulations to be formed for the distribution of 
3 vacant lands, and that in the meanwhile neither the grantees 

vor their heirs will be able to divide or alienate that which 
is adjudicated to them, impose on it ground rent, bond or mortgage, 
nor any other encumbrance, although it should be for pious pur- 
poses, nor convey It In mortmatin. 

Second. They may enclose it without prejudice to the crossings, 
roads, and servitudes; they shall enjoy it freely and exclusively, de- 
voting it to such use and cultivation as may be most convenient; 
but within one vear at the most they shall build a house thereon, 
which shall be inhabited. 

Third. When the ownership shall be confirmed to them they shall 


solicit the proper judge to give them judicial possession by virtue 
of this title, by which the boundaries shall be marked out and on 
the limits of which shall be placed, besides the monuments, some 
fruit trees or useful forest trees. 

Fourth. The land of which donation is made is of the extent of 
four leagues, a little more or less, as is explained by the map in the 
expediente. The judge who may give the possession will cause the 
land to be measured in accordance with the ordinances for the des- 
ignation of boundaries, the surplus that may result to remain to 

the nation for its convenient uses. 
74 Fifth. If they violate these conditions they will lose their 
right to the land and it will be denounceable by another. 

[n consequence whereof I order that this serving them as a title, 
and being held as firm and valid, registry be made thereof in the 
corresponding book, and that it be delivered to the interested parties 
for their security and further ends. 

Given in Monterey on the Ist of October, 1834. 

JOSE FIGUEROA, 
AUGUSTIN ZAMORANO. 


- 


Monterey, August 27, 1835. 
[In the session of to-day the most excellent deputation resolved the 
coneession of vacant lands. 
FIGUEROA, 
JOSE MA. MALDONADO. 


Most Exce..ent Sir: The committee on vacant lands having ex- 
amined the expediente (proceedings) ordered to be taken on the pe- 
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tition of the citizens Ensign Domingo Carrillo and Nemecio Do- 
minguez for the land named Las Virgenes and finding no objection 
thereto, they being in all respects in accordance with the law 
(ie of the 18th of August, 1824, as well as with article 5 of the 
regulations of the 21st of November, 1828, offer for the delib- 
eration of your excelleney the following proposition : 
The concessions made to the citizens Ensign Domingo Carrillo 
and Nemecio Dominguez of the place named Las Virgenes, on the 
Ist of October, 1854, is ap proved. 


Monterey, August 28, 1835. 
JOSE CASTRO. 


Avaust 29, 1835 


In the session of to-day the excellent deputation approved and 
affirmed the foregoing report of the committee and ordered the ex- 
pediente to be passed to the political chief for his resolution. 

JOSE MA. MALDONAD¢ ). Secretary. 


Record of Title. 
No. dl. 


José Figueroa, brigadier general of the Mexican Republic, com- 
mandant general, inspector, and superior political chief of Alta 
California : 
76 Whereas the citizens Domingo Carrillo and Nemecio Do- 
minguez, Mexicans by birth, have petitioned for their per- 
sonal benefit and that of their families for the tract of land known 
by the name of Las Virgenes, bounding with the mission of San 
Fernando and the rancho of the C onejo, the necessary proceedings 
having been taken and the investigations made as required by the 
laws and regulations on the subject, in exercise of the faculties con- 
ferred on me, in the name of the Mexican nation, by decree of this 
day, I have determined to confer on them the land of the said Las 
Virgenes to the said citizens, Domingo Carrillo and Nemecio Do- 
minguez, declaring to them the owne rship thereof by these present 
letters, said conces-ion being understood to be in entire comformity 
with the requirements of the laws, and subject to the approval or 
disapproval of the most excellent territorial deputation and to that 
of the supreme government, and under the following conditions : 
First. It will be subject to the conditions expressed in the regula- 
tions to be formed for the distribution of publie lands, and in the 
meanwhile neither the grantees nor their heirs shall be able to divide 
or alienate that which is adjudicated to them, impose on it 
V7 ground rent, bond or mortgage, nor any other encumbrance, 
although it should be for pious purposes, nor convey it in 


mortmaln. 


Second. They can enclose it without prejudice to the crossings, 


roads, and servitudes; they shall enjoy it freely and exclusively, de- 
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voting it to the use or cultivation that may be most convenient, but 
within one year at the most they shall build a house thereon, which 
shall be inhabited. 

Third. When the ownership of the land may be confirmed to 
them, they shall solicit the respective judge to give them judicial 
possession by virtue of this title, by which the boundaries shall be 
marked out and on the limits of which shall be placed, besides the 
monuments, some fruit trees or useful forest trees. 

Fourth. The land of which mention is made is of the extent of 
four square leagues, a little more or less, as explained by the map 
found in the expediente. ‘The judge who gives the possession shall 
cause the same to be measured in accordance with the ordinances 
for the designation of boundaries, the surplus that may result to 
remain to the nation for its convenient uses. 

Fifth. If they violate these conditions they shall losé their right 

to the land and it will be liable to be denounced by another. 
7s In consequence whereof, | order that the present document 

serving themasa titleand being held as firm and valid, registry 
be made thereof in the corresponding book, and that it be delivered to 
them for their security and further uses. 


(riven in Mcnterey on the Ist of October, 1834. 


JOSE FIGUEROA. 
AUGUSTIN V. ZAMORANO, See’y. 


This title in relation to the adjudication of lands remains registered 
on folio 58, No. 51, on the book in the office under my charge in 
Monterey. 

October Ist, 1854. 

ZAMORANO. 


Testimony of the Possession of Las Virgenes. 
Year 1841. 


In the pueblo of Los Angeles, on the 9th of June, 1835, in com- 
pliance with the solicitude of the Sefiores Don Domingo Carrillo and 
Don Nemecio Dominguez, asking that the corresponding possession 

be given them of the rancho called Las Virgenes, conceded to 
79 them by the political government of this Territory, and the 

surveyor, Don Abel Stearns, having agreed to remeasure the 
said land, in strict accordance with the first measurements which 
had been made, the map of which is found in the expediente (pro- 
ceedings), I shall go to the said place with my assisting witnesses 
and proceed to give the possession indicated, in accordance with the 
title or patent which has been conferred on the grantees by the 
government. 

The citizen Francisco Javier Alvarado, lst constitutional alcalde 
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of this pueblo, thus decreed, ordered, and signed, with the assisting 
witnesses, which I attest. 
FRANCISCO JAVIER ALVARADO. 
Assistant : 
FRANCISCO ARZAG. 
Assistant: 
RAFAEL GALLARDO. 


On the rancho of Las Virgenes, on the 9th day of the month of 
June, 1835, I, the subscribing judge, having summoned the adjoin- 
ing land-owners, and the mayordomo (superintendent) of the ex- 
mission of San Fernando, named Pedro Lopez, having appeared, to- 
gether with Jacinto Lorenzana, part-owner of the rancho of Conejo, 
I informed them of the object of my visit to that place, requiring 

them to present the documents that they respectively 
SO might have, or in any other manner set forth any right that 

they might have in the tract of land referred to, since | was 
going to remeasure and place in possession thereof Don Domingo 
Carrillo and Don Nemecio Dominguez; whereupon, no documents 
being presented by them nor any protests made requiring the meas- 
urement to be suspended, I told them that I was going to proceed to 
make the same; wherefore I make this entry in the proceedings, 
which I authorize and sign, with those of my assistants, according 
to law, which I attest. | 
FRANCISCO J. ALVARADO. 
BASILIO VALDEZ. 
RAFAEL GALLARDO. 


On the rancho of Las Virgenes, on the 10th of June, 1835, I, the 
proper judge for the taking of these proceedings, appointed two of- 
ticial measurers and two cord-bearers, who, not being able to write 
their names, are not mentioned, to whom I made known their ap- 
pointment, which they accepted, making oath that they would dis- 
charge their duties faithfully, which I authorized and signed, with 
my assistants, according to law. 

FRANCISCO JAVIER ALVARADO. 

BASILIO VALDEZ. 

RAFAEL GA LLARDO. 


Sl On the same day, month, and year, being at the place called 

“Chiguero Antiguo de las Boregas,” which bounds with a 
sierra (mountain range) which divides the rancho from that of Don 
Tiburcio Tapia, for the purpose of measuring the lands belonging 
to theSenores Don Domingo Carrilloand Nemecio Dominguezand giv- 
ing them possession of the same, the place being named Las Virgenes, 
all the necessary steps having been previously taken as required by 
law, the assisting witnesses, the cord-bearers, and the surveyor, Don 
Abel Stearns, being present, I caused a cord to be measured of the 
length of one hundred and thirty-five varas, which was examined 
by the said surveyor, each end of said cord being attached toa stake. 
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After the necessary observation and calculations had been made by 
the surveyor, by his direction the line was run to the foot of a small 
mountain, which was taken as the sign of a monument on the north ; 
east ten degrees north, there were measured and counted 6,600 
varas ; whereupon the line was run south seventy degrees east, and 
in this direction was measured six thousand varas, the line termin- 
ating in a cafada close to a sierra, where a large live oak was made 
a landmark, from which was cut an arm or branch and which was_ 
also marked with a cross. 
82 Continuing the measurement the line was run north eight 
thousand six hundred varas, the line terminating near the 
high road in the mouth of a cafiada. 

At this point the measurements were. ordered to be suspended 
until the following day on account of the hour, the surveyor signing 
with me and the assisting witnesses. 

FRANCISCO J. ALVARADO. 

BACILIO VALDEZ. | 

RAFAEL GALLARDO. 

ABEL STEARNS. 


At the said place and in continuation of these proceedings, the 
assisting witnesses, the measurers, the cord-bearers, and the surveyor 
being present, by his direction the line was run north sixty-five de- 
grees east, in which direction were measured and counted seven 
thousand two hundred varas; at the termination of which [ ordered 
a sign to be placed for a monument 

Whereupon the line was run north, in which direction were meas- 
ured and counted one thousand one hundred varas, the line ter- 

minating on the summit of a little hill, where a cross was 
83 placed as a landmark, which was in the place which divides 

the lands measured from those of the ex-mission of San Fer- 
nando. 

From this point the line was run west, in which direction were 
measured and counted nine thousand four hundred varas, the line 
terminating at the foot of a sierra where there is at present a sheep 
corral. 

Continuing the measurements, the line was run to the south, in 
which direction were measured and counted four thousand one hun- 
dred varas, the line terminating at the foot of the sierra. 

From this point the line was run to the west, in which direction 
were measured and counted eight thousand nine hundred varas, the 
line terminating at the foot of the sierra, where there is a canada 
which divides this rancho from that of the Conejo. 

In continuation of these measurements the line was run to the 
south, in which direction were measured and counted six thousand 
seven hundred and fifty varas, the line terminating at the point at 
which the measurements were commenced, which makes a corner 
to the northwest (the northwest corner of the tract surveyed). 

Whereupon, the remeasurements of this place being con- 
84 cluded to the satisfaction of the interested parties, I ordered 
them to cause the corresponding monuments to be placed at 
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the points indicated, which they understood; which I enter in the 
proceedings, which I authorize and sign with the surveyor and as- 
sisting witnesses. 

FRANCISCO J. ALVARADO, 

BACILIO VALDEZ. 

RAFAEL GALLARDO. 

ABEL STEARNS. 

ANGELES, June 22d, 1835. 

Let the testimony (certified copy) of these proceedings be given 
to the interested parties on common paper, for want of the cor- 
responding stamped paper. : 

Francisco Javier Alvarado, coustitutional alealde of this pueblo 
and its jurisdiction, thus decreed, ordered, and signed before my as- 
sisting witnesses. 

FRANCISCO J. ALVARADO. 

BACILIO VALDEZ. 

RAFAEL GALLARDO. 


The foregoing agrees with the original from which it has been 
faithfully copied, compared, and corrected, which original exists 
in the book of public instruments of the year 1835, the 
85 “testemonio” (copy) being made on seven folios of common 
paper, for want of the proper sealed paper, on this 24th day 
of September, 1841. 
I, the second justice of the peace, attest. 
IGNACIO MA. ALVARADO. 
Assistant: | 
IGNACIO CORONEL. 
Assistant : 
CARLOS BARIC. 


Fees, six dollars. 


Whereupon defendants moved the court to strike out all of said 
evidence for the reasons specified in their objections hereinbefore 
made. 

Motion denied. Defendants except. 

Thereupon plaintiffs offered to read in evidence the deposition of 
José del Carmen Lugo. 

Defendants objected on the ground that the same was incompe- 
tent and immaterial and because this claim of title had never been 
presented to the board of land commissioners. 

Objection overruled and ruling duly excepted to by defendants. 

Thereupon plaintiffs read the deposition of said José del Carmen 
Lugo as follows: | 


JOSE DEL CARMEN LuGo, called for plaintiffs, testified as fol- 
86 lows: 


My name is José del Carmen Lugo; 72 years of age. I have 
resided in Los Angeles and San Bernardino county. I know a place 
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in Los Angeles county called Las Virgenes. I first became ac- 
quainted with itin 1829. I knew Nemesio Dominguez and Domingo 
Carrillo. In 1834 I found Nemesio Dominguez living at Las 
Virgenes, in October of that year. He had stock cattle, oxen and 
horses, and he had a small house there and corrals. He established 
and founded the ranch that year. 1 used to see him there every time 
[ went above (up country). I used to go about two or three times a 
year. He was there in 1835 and 1836. 


(C‘ross-examination : 


Nemesio Dominguez was a merried man at that time. His family 
was there with him. Before he went to Las Virgenes he lived here 
in Los Angeles with his family. In October, 1854, 1 found him at 
Las Virgenes; he had just gone there. I think that was the same 
year the land was ceded to him and Carrillo. Carrillo was not there. 
Nemesio Dominguez, in 1834, lived in an old-fashioned adobe house. 
[ saw him living there in the house with his family until 1845. His 
stock was on the ranch when I saw him there in 1834. Nemesio 

Dominguez lived in this city on Main street, near the Celts 
$7 orchard, in.1833. I do not know if he planted any trees on 

the land. Carrillo did not live on the land. I am not re- 
lated to the Dominguez family in any way. Dominguez, in 1834, 
was living on that part of Las Virgenes near the creek of that name, 
on the left-hand side of the road, on the further side of the creek. 
It had to be crossed in order to get to the house. Dominguez built 
three or four houses on Las Virgenes. The first house he built lay 
between the Arroyo de Las Virgenes and the place called “ Cruz de 
Tapia ;” the second house on this side of the creek down below. He 
occupied first the one and then the other with his family. 


Plaintiffs then called W. P. ReyNoips as a witness, who, being 
sworn, testified as follows: 


My name is W. P. Reynolds; aged 63 vears; residence, Los An- 
geles; occupation, surveyor and engineer; have been a surveyor 45 
years; have been a deputy U.S: surveyor; have surveyed the Las 
Virgenes r’o by the act of juridical possession. 

Defendants object to any evidence of the survey or any survey of 

this rancho as inadmissible because of the fact that the grant 
S88 _ has never been presented to the board of land commissioners ; 
objection overruled and excepted to. 

It was here stipulated that all objections of defendants as it ap- 
plies to the testimony with reference to this grant may be considered 
as made and rulings thereon excepted to. 


Witness continuing: At the time I made the survey of the grant 
I had the diseiio and act of juridical possession as given to Nemesio 
Dominguez and Domingo Carrillo. I had certified copies of every- 
thing. I recognize these as the ones | used (here referring to Plain- 
tiffs’ Ex. A & B). The first survey [ made was under the order of 
U.S. surveyor general, so as to locate two leagues. I had under- 
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stood from the papers which came down it was a 4-league. The 
second survey I made of the juridical possession, it was at the re- 
quest of the owner to retrace the lines I originally ran. The survey 
was correct. I found on that survey the natural objects. I found 
the place called “ Chiquero Antiquo de los Borregas,” adjoining the 
boundary line of the Conejo rancho, and another point marked 
“ Hill” or “ Little Ridge,” and a large “ live-oak tree” from which 
was cut an arm or branch and marked with a cross; found a little 

mound or hill with cross on it. This cross is now within the 
89) patent lines of the San Fernando rancho, running thence 

west on the courses called for in the juridical possession. | 
did not find the remains of an old sheep corral. I found where 
they would naturally make a sheep corral. I made a map of that 
survey. 

Q. Please look at this map and tell the court and jury what the 
purple lines on that map represent. 

A. The purple lines represent the juridical possession as the nat- 
ural objects are called for on the ground. 

Q. The green lines represent what ? 

—. The purple lines were made by me because they connect with 
the natural objects called for in the juridical possession. I made these 
green lines on the map to see where Stearns’ compass took him ; ac- 
cording to the reading of his compass was one thing and the natural 
objects were another. I have surveyed many Mexican grants. My 
experience has been this: Their measurements are generally correct ; 
just as correct as you can measure them with a chain, so far as dis- 
tance was concerned. 

Q. These surveys which you made, did you regard the true juridi- 
dical possession the purple or the green lines ? 

9) Defendant objected on the ground that witness is asked for 
& mere opinion ; objection overruled; exception. 


A. I started at the natural objects, being connected one with 
another. I always took the natural objects and started courses and 
distances. Here witness shown Plaintiff's Exhibit “ D,” mnap, and 
testifies: That map of my survey is correct. Here the witness stated 
that the lands described in the complaint were within the juridical 
possession of the Rancho Las Virgenes as surveyed by him and de- 
lineated upon the map; that he made the survey and gave the field- 
notes to plaintiff's attorney, Robarts, in order todraw the complaint, 
and before I came in court to-day I examined the description in the 
complaint with the map so as to satisfy myself that it was within the 
boundaries of the juridical possession of the survey that was made 
by me and delineated in purple lines on that map. 


Here it was admitted that the defendants were within the bound- 
aries of the land described in the complaint. 


Witness continues: I made also several other surveys of this grant 
for the Government, which are in the grant of 1837; that por- 
91 tion now patented. When I was ordered to make the survey 


of the two leagues my instructions were to make a survey of 
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the whole ranch and return it to the office so as to see where the 
two leagues were situated from the juridical possession. As a mat- 
ter of fact I made several surveys and afterwards surveyed it for 
private parties; am familiar with the whole grant; have studied 
these papers ; had to study them over to be able to do so or survey 
it: made the first survey in 1874 and the last one about three years 
ago; the natural objects are still there; all my marks are there. 


Plaintiff offered in evidence, in connection with testimony of Rey- 
nolds, the map he held in his hand. 


Cross-examination: 


I never made that map (Plaintiffs Exhibit D). I passed my field 
notes in to the map-maker and he madethe map. I afterwards ex- 
amined the field-notes and the map and found it correct. I can tell 
by looking at a map whether the angles and courses and distances 
are correct. When a map leaves my hands I know it is correct. 
Before that map left my hands I examined everything to see if it 
was right. I say that I can tell by looking at that map, which I 

never made, that the courses and distances are correct accord- 
92 ing to my work. No man can tell that a map he did not 

make is correct without examining it. This map I had made 
under my directions, and before I received it I approved it. In 1874 
I made the survey as United States deputy surveyor. I surveyed 
the whole juridical possession of that grant of four leagues. There 
is nothing in the disefio that indicated to me, independent of any 
other information I may have derived from hearsay or report, the 
point of beginning. My survey was based upon reports made to me 
under oath as to the points. I swore José Reyes and Pablo Reyes. 
They were interested parties. I made the survey in 1874 for the 
United States Government. I do not know whether that survey was 
approved or disapproved or withdrawn or not. I merely returned 
the survey. I do not know the lines of the patent. I think.the 
lines of the patent are within the lines of this map, “ Exhibit D.” 
(Witness here describes on map, “ Exhibit D.”) The line of the patent 
commences in the canada here (showing) and the lines meander down 
here to this point here (showing). I know from the fact that I have 
surveyed the whole country there and from that description. They 
took a starting point from one of my courses; that is the reason 
| I know it. They take their starting point from one of my cor- 
93 ners. It didn’t take me a long time to find it. I retraced 

those lines, at the request of the owners of the ranch, about 
two years and a half ago. I have not been there since that survey. 
The cross is on a large live-oak tree in the arroyo of “ El Triunfo,” 
with a cross on the body of the tree about three or four feet from 
the surface of the ground. ‘The tree is forty-two inches In diameter 
and can easily be distingushed very plainly; a person surveying 
there would naturally go to that tree. ‘The cross is about three feet 
long perpendicularly; I do not know about the horizontal line; I 
never measured it; it was cut into the bark; the bark has grown 
over and shows the mark. The tree was alive when I saw it in 
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1874, and also in 1882; it was on the left bank of the “Arroyo del 
Triunfo.” Ido not recollect how far south it was from where | 
commenced surveying; | have it here on the map. I commenced 
surveying—I have it here on the map. I cannot tell you from rec- 
ollection, because whatever I do I put down and exemplify on a 
map. Since I made that survey [ have been: surveying from Brit- 
ish Columbia clear to Arizona. You cannot expect one to recollect 
the details of a survey. When I made the survey in 1874 I sepa- 

rated two leagues from the survey as near as I could. I 
4 placed it on the east of the present patent. I made a survey 

of this identical land after the patent was issued. Part of 
the land covered by the juridical possession is covered by the pat- 
ent; part of it run into another ranch. I had to square my work 
according to the lines that had formerly been patented. I made 
this second survey for Miguel Leonis; he paid. 1 merely retraced 
the lines of the former survey I made. I placed it, according to my 
survey of 1874, on the east of the patent lines. I never saw the pat- 
ent. I merely followed my instructions. The reason that in 1874 
I placed my survey east of the Cruiz de Tapia was because the de- 
cree of the court said it went there; such were my instructions from 
the survevor general. He said I was correct and the Commissioner 
of the General Land Office said | was not. 

I made a survey of the juridical possession of the grant made by 
Juan B. Alvarado in 1837; I had instructions soto do. I had all the 
papers connected with it, and if you will watch closely these two 
juridical possessions you will see they all come to the same points ; 
they start from one point. | 


Redirect: 


The juridical possessions of 1835 includes also the land 
95 given in the possession of 1857. In other words, the two 
leagues granted in 1837 by Juan B. Alvarado to Jose Maria Do- 
minguez is included and embraced within the exterior lines of the 
juridical possession of 1855 of the grant to Nemesio Dominguez and 
Domingo Carrillo; the dividing line between the two leagues is the 
Cruz de Tapia; that was my starting point in making the survey of 
the two leagues. 

@. You were asked if you had anything by which you could get 
a starting point in making the survey. : 

A. In making the survey of the juridical possession I had to call 
in testimony which we were instructed to and obliged to do. 

(). Did you not have at the time you made that survey of the 
juridical possession—did you not have the established line of the 
Conejo rancho at your service ? 

A. Yes, sir. 

Q. Did you not have also the line of what is called the San Fer- 
nando rancho? 

A. Yes, sir. 

Q. Could you not, by starting at a given point, run out the lines of 


‘ 


the juridical possession as called for in this espediente ? 


‘ 
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A. Yes, sir; having a starting point, I can find any point that is 
called for. 
96 Plaintiff now offers in evidence the map, Plaintiff’s “ Ex- 
hibit D.” 


(Here follows photograph marked p. 96.) 


Objected to on the ground that Mr. Reynolds has not laid a founda- 
tion to justify it as an accurate map, for he did not make it, and if I 
do not misunderstand his evidence he could not, from inspection, 
know that these lines on it were true and coerrect according to the 
survey on the ground and the field-notes. Neither having made 
the map himself nor being able so to testify, it is not made out suffi- 
ciently accurate as to be regarded as testimony in the case. 

Objection overruled, defendants excepting to such ruling. 


Explanatory of Foregoing Map. 


Ist. The small line, with course and distance marked on each 
course, is the green line referred to in W. P. Reynolds’ evidence, be- 
ing the line of the juridical possession 

2d. The larger line is the one by Mr. Reynolds called the purple 
line, whereon he states he placed the lines of the grant and found 
the objects mentioned in the juridical possession. 

3d. The red mark across the purple lines indicates the place of 
the patent line under the two-league confimation under the Juan 
Alvarado grant of 1837, lving west of the red marks. 


97 Here plaintiff offered to read in evidence page 25, re- 
corded in Book 4 of Deeds, page 398, together with a trans- 

lation of the same, purporting to be a deed of conveyance 
from Nemesio Dominguez and Simona Villa de Dominquez, his 
wife, to their son, Apolonio Dominguez, the father of the present 
plaintiff, dated April 6, 1859. 

Defendants objected as heretofore, and for the same reasons, that 
the same was incompetent, irrelevant and immaterial. 

Objection overruled. Defendants except. 


JoHN Roparts, sworn for plaintiff, testified— 


That he was acquainted with Nemesio Dominguez in his lifetime ; 
that be was sometimes called Demesio and sometimes Nemesio, and 
his name is signed Demesio and Nemesio, as appears by the ar- 
chives of this city. He could not write. Whenever his name 
was written he signed with a cross. He was known as well by 
one name as another. 


The said deed read in evidence, purporting to quitclaim all the 
right, title, and interest of Nemesio and wife in and to said rancho 
to Apolonio Dominguez is as follows: 

§6—13570 
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Sea notorio a todos los que las presentes vieren y entendieren 
como nosotros, Demecio Dominguez y Simona Villa, hemos 

OS vendido por la consideracion de seiscientos pesos $600 4 nues- 
tro hijo Apolonio Dominguez todo el derecho que tenemos 6 
podemos tener en la mitad del rancho conocido con el nombre de 
“ Las Virgenes,” situado en el condado de Los Angeles, colindante 
con Jos parajes siguientes: “Sierra de Maligo; Rancho del Triunfo; 
Rancho del Escorpion” y terreno de San Fernando, la mitad que 
por este instrumento tra-pasamos 4 nuestro hijo Apolonio Domin- 
guez se halla comprendida entre los limites siguientes, la Cruz de 
Tapia, Las Calabazas, la Sierra de Maligo, y “ El Eseorpion,” y por 
estas presentes le trasferimos todo el derecho que nos confiere el 
titulo del gobierno Mejicano al mencionado terreno como asi mismo 
el derecho de ocupacion que en el tenemos, de to lo cual y en con- 
sideracion de los referidos seiscientos pesos 8600, lo reconocemos 
como el unico dueno de jos terrenos ya citados; y para los usos que 
i el convengan le damos el presente instrumento otorgado en la 
Ciudad.de Santa Barbara, Condado del mismo nombre, en el estado 
de California, hoy dia seis de Abril, A. D. 1859, y pusimos nuestras 


manos y sellos. 
su 


SIMONA x VILLA. | SEAL. | 
maren. 


su 


DEMECIO x  DOMIN (GUEZ. [seat] 
Testigo: 7 
ANTONIO pe tA PALMA Y MESA. 


99 Duly acknowledged and recorded in recorder’s oftice, Los 
Angeles, on 14 April, 1859. . 


Endorsed: Plaintiff’s Exhibit E. 


A translation of which is as follows: 


Be it known to all whom these presents should come and be un- 
derstood that we, Demecio Dominguez and Simona Villa, have sold 
to our son, Apolonio Dominguez, for the consideration of six hundred 
dollars, all the right that we have or may have in the one-half of 
the rancho known by the name of “ Las Virgenes,” situate in the 
county of Los Angeles and bounded by the following tracts of land : 
“The Maligo Mountains, the Triunfo rancho, the Rancho Escorpion,” 
and the lands of San Fernando. The half that by this instrument we 
convey toourson Apolonio Dominguez is contained within the follow- 
ing limits: The Tapia Cross, the Calabazas, the Maligo Mountains, 
and the Escorpion, and by these presents we transfer to him all the 
right and interest which the title from the Mexican nation confers on 
us to the hereinbefore-mentioned land, as also our right of posses- 
sion thereof, and in consideration of the said sum of $600 we recog- 

nize him as the sole owner of the said lands, and for the 
100 purposes most convenient to him we give him this instru- 
ment, acknowledged in the city of Santa Barbara, county of 


or — ee Pe 
= cial et Mie 
wort” ‘ 


i. 


BRIGIDO BOTILLER ET AL. VS. DOMINGA DOMINGUEZ. 43 


the same name, in the State of California, this 6th day of April 1859, 
and to which we set our hands and seals. 


her 
SIMONA xVILLA. [ SEAL. ] 
mark, 
his 
DEMECIO x DOMINGUEZ. [seat] 
mark. 


Witness: 
ANTONIO peta PALMA Y MESA. 


Plaintiff next offered to read in evidence petition for letters testa- 
mentary on the estate of Apolonio Dominquez and letters of adminis- 
tration onthe estate of Merced L. Dominguez, deceased, his widow, and 
the proceedings had therein. Whereupon it was stipulated (subject to 
the right of counsel for defendants to object to relevancy, materi- 
ality, and competency of such evidence and the right to move to 
strike out the same) that Apolonio Dominguez died testate, devising 
all his property to his widow and children in equal shares, and that 
such will was admitted to probate; that Merced L. Dominguez, his 
widow, died intestate, and that letters of administration have been 

issued on her estate; that the inventory and appraisement of 
101 the estate of Apolonio Dominguez shows that the Rho. Las 

Virgenes yas part and parcel of the property inventoried as 
his estate. 

Objected to by the counsel for the defendants on the grounds that 
the same and the whole are irrelevant, immaterial, and incompetent, . 
for the reason that the said lands have not been shown to have been 
presented to the U.S. board of land commissioners, and objection 
overruled. Defendants except. 

And on the same grounds defendants move to strike out all the 
foregoing evidence. 

Motion denied. Defendants except. 

Plaintiff then proved by the evidence of Refugio Dominguez 
Reyes, José Dominguez, Francisco Dominguez, and the plaintiff that 
they are respectively 37, 45, 54, and 25 vears of age, all children of 
Apolonio Dominguez, deces ased, and grandchildren of Nemesio Do- 
Ininguez, the grantee named in the expediente, and all born on the 
Rancho Las Vi irgenes, and all excepting Refugio de Reyes having 
lived and now living on the rancho all their lives; that plaintiff 
isa child and heir-at-law and devisee under the will of Apolonio 
Dominguez, deceased, and as such succeeded to whatever title he had 
to the lands in question in the proportion of one-seventh thereof; 

that their father lived on said rancho up to the time of 
102s his death and was living there since they could first remem- 

ber; that he had improvements there—a house; that he had 
horses and cattle on the land; cultivated it and rented a portion of 
it and did so all the time he lived there; that thev and their brothers 
and sisters have, since their father’s death, resided there, cultivat- 
ing it, occupying it with cattle and horses and some sheep, cutting 
timber thereon; that there was a small orchard planted in front of 
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the house occupied by their father; that their grandfather’s house 
and their father’s house was one and the same; that their father 
rented the ranch for cattle and sheep pasture; that the several tracts 
occupied by. the defendants are portions of the Rancho Las Virgenes; 
that their father when alive would show them the lines of the tr 
that he used to claim the land from the Conejo rancho to the San 
Fernando rancho; that his stock during his lifetime and theirs 
since his death pastured and ran on the lands now occupied by de- 
fendants; that the defendants prevented plaintiff from using or im- 
proving or occupying the lands so occupied by them and would 
catch their stock so pasturing on the lands in controversy and shut 
it up. 
Miguel Leonis also testified to the same facts. 
103 And subject to the objection as to the competency, rele- 
vaney, and admissibility of such evidence, and reserving the 
right to move to strike the same out upon the grounds and ressons 
hereinafter mentioned. 
Here plaintiff rests. 


Defendants thereupon moved the court to strike out all the evi- 
dence which had been given on the part of the plaintiff in this case, 
on the ground that it is inadmissible, immaterial, irrelevant, and 
incompetent, for the reason that the plaintiff has closed the case, 
and there is no evidence appearing that the grant claiming to be a 
Mexican grant was ever presented to the board of land commis- 
sioners for the settlement of land titles in California under the act 
of Congress dated March 3d, 1851, and, secondly, for the reason that 
the alleged title is nota legal title, but at most an equitable title. 

Motion to strike out denied. Exception by defendants noted. 

Defendants then moved for a nonsuit on the same grounds above 
set forth on motion to strike out, which motion was then and there 
by tbe court denied and an exception by defendants taken. 

Defendanis then offered to introduce in evidence a duly 

104 certified copy from the U.S. district court of this State, a 
transcript of all the proceedings before the béard of land 
commissioners under act of Congress of March 3, 1851 (in case No. 
256, as marked on the document), for the purpose of showing the 
presentation, the identical same expediente, including all the 
papers and documents therein, which have been heretofore read by 
the plaintiff as evidence in this action, for the purpose of proving 
that this alleged grant to Domingo Carrillo and Nemecio Domin- 
guez was presented to the board of land commissioners, as also to 
show the decision of said board rejecting the same and the reasons 
therefor; and also that an appeal was taken from that decision to 
the U.S. district court of California by the claimant und its decision 
and the dismissal of said appeal for want of prosecution ; the peti- 
tion of the claimants for the approval of the grant, and the reasons 
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assigned for its rejection; which document was inspected by the 
court, namely : 


Transcript of the Proceedings in Case No. 508. 


The Hetrs or Dominco Carrityo, Claimants, 
is, 
THe Unirep Srares, Defendants. 
‘or the place named “ Las Virgenes.” 
105 Petition. 


To the honorable commissioners to settle private land claims in 

California : 

The petitioners, Concepcion Pico de Carrillo, widow, Joaquin Car- 
rillo, José Antonio Carrillo, Maria Carrillo, Francisco ( ‘arrillo, Alex- 
ander Carrillo, and Rita Carrillo, children of Domingo Carrillo, 
deceased, respectfully show— 

That on the Ist day of October, 1834, José Figueroa, Governor of 
California, by virtue of authority in him vested, granted to Domingo 
Carrillo and Nemesio Dominguez the tract of land called Las Vir- 
genes, in the former district t of Los Angeles, containing four.square 
leagues, a little more or less, as described in the gr ant and accom- 
panying map, as is fully shown in the original expediente, No. 54, 
now in the archives in eharge of the surveyor general, and which 
is hereby referred to as Exhibit “A,” a translation of which will be 
submitted to this board and marked Exhibit “ B.” 

That said grant was duly approved by the departmental assem- 
bly August 29th, A. D. 1835, as shown in the expediente above re- 
ferred to. 

That said tract was duly surveyed and the judicial possession of 

it given to the grantees on the 10th day of June, A. D. 1835, 
106 a duly authenticated copy of which act of possession is sub- 
mitted herewith, marked “C,” with a translation, marked “ D,.” 

That in the vear 1837 the said Domingo Carrillo died in California, 
leaving these petitioners his heirs and legal representatives. 

That the petitioners and those under whom they held have 
been for eighteen years in possession and occupation of the said 
tract of land. 

That they know of no conflicting claim. 

That they rely for confirmation of title upon the original papers 
submitted herewith and referred to in this petition, upon the records 
in the archives of the former government, now in the hands of the 
surveyor general, and upon such other and further proofs as they 
may be advised are necessary. 

Wherefore they pray the commissioners to confirm to them one- 
half of the aforesaid tract of land called “ Las Virgenes,” and duly 
described in the papers here referred to. 

By their attorneys, HALLECK, PEACHY & BILLINGS. 


Filed in office June 6th, 1858. 
GEORGE FISHER, Secretary. 
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Recorded in volume first of petitions, pages 476 and 477. 
GEORGE FISHE R, Secretary. 


107 Opinion of the Board. 
Herrs oF Dominco CARRILO vs. THe UNITED STATES. 


For the undivided half two square leagues of the place called Las 
Virgenes, in Santa Barbara county. 


The petitioners are proved to be the widow and children of Do- 
mingo Carrillo, who died in 1837, and from whom they claim title by 
inheritance. ‘They allege that a grant of the land was made to said 
Domingo Carrillo and Nemecio Dominguez by General Figueroa on 
the first day of October, 1834. 

The loss of the grant is shown by the affidavit of one of the pres- 
ent claimants, and a traced copy from the book of titles in the 
archives, duly certified by the surveyor general, is presented. 

This is derived from the legitimate source—the official book of 
records—and is entitled to be regarded as a true copy of the original. 
Judicial possession was given under the grant June 10th, 1835. 

The grant required the grantees to build a house on the premises 

within a year, and thatthe sameshould beinhabited. There 
108 is no evidence that this condition was complied with, and the 

proof is not sufficient to show a performance of the usual con- 
ditions of settlements or cultivation within a reasonable time after 
the concession Was -made. 

No part of the premises are shown to have been cultivated. Car- 
rillo never lived on the place,and although it is stated that Domin- 
guez, the other grantee, did live on the place with his family it was 
very long after the lapse of time contemplated by the law for the 
performance of the conditions. 

We think the testimony insufficient to entitle the representatives 
of said Carrillo to a perfection of the title of the land. In case No. 
344, which has just been adjudicated, the land claimed in this case 
has been confirmed to Maria Antonia Machado. 

The expediente in that case contains a relinquishment on the 
part of said Domingo Cerrillo of his interest in the Rancho Las Vir- 
genes to Jos¢ Maria Dominguez, dated February 16th, 1837, and on 
the sixth day of the month succeeding a grant was issued to the 
latter, who subsequently conveyed to Machado. The conveyance 
from Carrillo to said Dominguez is not introduced as evidence in 
this case, and we do not therefore put the rejection of the claims on 

that ground. The want of proof of settlement or cultivation 
109 ~—-within the meaning of the law is fatal to the claim, and the 

proceedings before the Governor when the subsequent grant 
was made to José Maria Dominguez shows him entirely in con- 
formity with justice — is a determination of this case. 

By a decree adverse to an interest which had been evidently re- 
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garded of so little value by the ancestor of the claimant as to be 
given away to another a decree of rejection will be entered. 
Rejected. 
Filed in office November 7th, 1854. 
GEORGE FISHER, See’y. 


Decree. 


Herrs oF DOMINGO CARRILLO 
Us. >» Number 508. 
Tne UNITED STATES. 


In this case, on hearing the proofs and allegations, it is adjudged 
by the commissioners that the claim of the said petitioners is 
110 not valid, and it is therefore decreed that their application 
for a confirmation thereof be therefore denied. 
ALPHEUS FITCH, 
M. AUG. THOMPSON, 
S. B. FARWELL, 


Commissioners. 


liled in office Nov. 7, 1854 . 
GRORGE FISHER, Secretary. 


And it appearing toe the satisfaction of this board that the land 
hereby adjudicated is situated in the southern district of California, 
it is hereby ordered that two transcripts of the proceedings of the 
decision in this case and of the papers and evidence upon which 
the same are founded be made and duly certified by the secretary, 
one of which transcripts shall be filed with the clerk of the United 
States district court for the southern district of California and the 
other be transmitted to the Attorney General of the United States. 


111 M. Mercep Luco DE Fosrtir, Appellants, ) 
vs. > No. 116. 
Tue Unirep Srares, Appellees. j 


MicnHaeL Ware, Appellant, 
vs. Yo. 138. 
THe Untrep States, Appellees. 


a 


Heirs oF Dominco CARRILLO, Appellants, ) 
v8. > NO. 
‘THe Untrrep Srares, Appellees. j 


“oe” 


Now, on this day, on motion of J. R. Gitchell, Esq., U.S. district 
attorney, it is ordered by the court that the four above-mentioned 
cases be passed informally. 
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Wepnespbay, 7th March, 1860. 


Court met pursuant to adjournment. 
Present: Hon. I. S. K. Ogier, judge. 
Now, on this day, the motion heretofore filed in cases num- 
112. ~—bered on the docket of this court Nos. 131, 74, 116, 138, 96, 
“256,” and 278, asking the court to dismiss them on account 
of failure to prosecute the appeal on the part of the claimants, is by 
the court granted, and it is ordered that the appeal in said cases be, 
and they are hereby, dismissed. 


I, Southard Hoffman, clerk of the district court of the United 
States for the district of California, do hereby certify the foregoing 
and hereunto-annexed pages to contain a full, true, and correct 
transcript of the record in the ease “ The United States vs. The 
Heirs of Domingo Carrillo,” land case No. 256, southern.district, now 
remaining on file and of record in my office. 

Attest my hand and the seal of said district court, at San Fran- 
cisco, Cal., this 2nd day of April, 1881. 

| SEAL 4 SOUTHARD HOFFMAM, Clerk, 
iy N. D. GRIMWOOD, Deputy Clerk. 


To all of which the plaintiffs objected on the ground— 

First. That the petition was on behalf of the heirs of Domingo 
Carrillo only, and that Nemesio Dominguez and his heirs had not 

joined. 
113 Second. That the petition was for confirmation of two square 
leagues, being an undivided half belonging to Domingo Car- 
rillo, the cograntee of Nemesio Dominguez. 

Third. That the decision of the board of land commissioners in 
this case does not show nor mention the names of the heirs of Ne- 
mesio Dominguez or Nemesio himself. 

Fourth. Because the decision was based upon the ground that’ 
Domingo Carrillo did not comply with the conditions of the grant 
in building a house upon it. 

Fifth. That in no way or manner does it affect Nemesio or his 
heirs, they not being party to the proceedings in any way, shape, 
or manner. 

Objections sustained and defendantt except. 


Defendants then introduced José pet CARMEN DoMINGUEZ, who 
testified as follows 
Iam ason of Nemesio Dominguez—a legitimate son. I knew 
Domingo Carrillo in his lifetime very well. I am about 63 years 
of age’ Iwas married in 1844, on the Las Virgenes rancho. I 
know the year my father first went to the Las Virgenes 
114. rancho. We commenced to occupy it in 1836; in February 
we took possession. In 1836 my father moved from the De 
Celis vineyard, in this city. Previous to that time my father had 
no building or house on the ranch. When we arrived there, in the 
month of February, there were a lot of people with us. We had 
our stock and everything. We built a house with poles and sticks. 
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That was the first house built on the ranch, when we took posses- 
sion. That was the first time the stock had been taken there— 
family, stock, and everything. My father left the land in 1849 and 
went to Santa Barbara. He never moved back to occupy the land 
afier that; he passed the possession over to us. Since the year 1850 
my brother and I have had possession of it. 

Q. Do you know whether your father knew that Carrillo had 
presented a petition to the board of land commissioners for that 
title ? , 

To which plaintiff objected on the grounds that the same is in- 
competent and immaterial and not proper evidence. 

Objection sustained and defendants except. 


Cross-examination : 


Before my father went to the Las Virgenes rancho he lived in this 
city, on the De Celis place. He kept his stock on the La Brea 
115 ranch. He hada partner on the La Brea rancho named Rocha. 
They had a square league or two. When we went to the Las 
Virgenes rancho, in 1886, my brother was along. I knowa man 
named Salvador Garcia; he went with us in 1836; he is dead now. 
[ have four sons living; had five; one is dead; four boys and one 
girl living. ‘Two of those sons are defendants in this action. 

Q. You are interested in the result of this action, are you not? 
You live with them ? 

A. Yes, sir. Naturally | would have an interest in their part. 

Q. During Apolonio’s life you and he were always quarreling 
about the ownership of the ranch; he claimed the whole and you 
one-half? 

A. Yes, sir; I claimed one-half. Since his death I have been 
claiming it; always had my possession there, which I recognize; 
always claimed to be the owner of half, but they have not recognized 
me. 

As an heir I have always recognized myself to own one-half, but 
they, the children of Polonio, have not recognized me. I have two 
of my sons on a portion of the Las Virgenes ranch, occupying it for 

me, Jose Fernando and Jose Casimiro Dominguez. 
116 Q. They are occupying the lands as tenants under you 
and you claim one-half of the rancho, and they are claiming 
it as squatters? 

A. Myself not being there at the ranch—being off above—they 
tried to turn them out on the street, and they thought they could 
claim it as squatters. 

Q. Where was that log house made of poles? 

A. Where Felipe Botiller is now, on the top of the knoll. He is 
one of the defendants. I know José del Carmen Lugo; have seen 
him on the ranch; came there on a visit when he was going to Santa 
Barbara; he stopped at my father’s house; they were friends; he 
might have stopped several times; I do not recollect. When he first 
stopped at my father’s on the rancho was a good while ago. He 
went there first when we wanted to make some grain measures; 
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some time about the year 1836; I cannot recollect very well now 
the date or how long it was after my father went to the Las Virgenes 
ranch that I saw José del Carmen Lugo the first time. I know José 
Maria Abila. My father used to make cart wheels, and he (A.) used 
to make wheels for him. Hehad them forsale. I saw Abila at my 
father’s to get some ox-cart wheels about the year 1837. I am sure 
of that. 
117 Q. Are you assure of thatas of anything else you have said 
to-day ? 
A. Tam notas sure of it exactly; but what I know, my father 
had an American there making carts about the year 1837, and Abila 
was there at that time. 


It was admitted by plaintiff that each of the defendants would 
swear that he or she was a citizen of the United States. or had de- 
clared his or her intention to become such. 


DoMINGUEZ vs. BOTILLER e€ als. 


The court gives you the following instructions: 

First. It is made my duty to construe the written instruments re- 
ceived in evidence in this case and to declare their legal effect. | 
therefore instruct you that the documents, Plaintiffs Exhibits A and 
b, and the acts evidenced thereby under the Mexican law in force at 
the time they were made, constituted a perfect grant and operated 

to vest in the grantees therein named all the right, title, and 
118 interest of the Mexican Government. They vested as much 

title under the laws of Mexico in the grantee as does a patent 
from the United States to the patentee under our system of govern- 
ment. 

Given. A. Brunson, judge. 

Second. ‘the title to the land by grant from Mexico, being perfect 
at the time of the acquistion of California by the United States, the 
grantee was not compelled to submit the same for confirmation to 
the board of commissioners estublished by the act of Congress of 
March 3rd, 1851, nor did the grantee, Nemecio Dominguez, forfeit 
the land described in the grant by a failure to present his claim for 
confirmation before said board of commissioners, and the title so ac- 
quired by the grantee may be asserted by him or his successor in 
interest in the courts of this country. 

Given... A. Brunson, judge. 

Third. The grant being perfect, the Republic of Mexico, at the 
date of the treaty of Guadalupe Hidalgo and the cession of California 
to the United States, had no interest or title to the lands within the 
grant and the United States acquired no title to said lands by said 
cession. 

Given. A Brunson, judge. 
119 Fourth. Under the terms and conditions of said treaty of 
Guadalupe Hidalgo the title to Nemesio Dominguez was in 
no respect impaired by that treaty of cession, but under that treaty 
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said grantee is entitled to be protected by the United States in the 
enjoyment of the property in said grant described. 

Given. <A. Brunson, judge. 

Fifth. The court instruets you that the conditions specified in 
said concession as to building a house and planting an orchard were 
conditions subsequent, which did not prevent the estate from becom- 
ing vested that very instant with the delivery of the grant, and for 
a non-compliance with which the estate could only be divested, if at 
all, but by the action of the Mexican Government. 

Given. <A. Brunson, judge. 

Sixth. The court instructs you that whether the premises in con- 
troversy in this suit are included within the grant is a question of 
fact for you to determine; and if you find from the evidence that 
the lands sued for are within the grant, and that the plaintiff herein 
has sueceeded to an undivided interest in said lands by conveyance 
and inheritance, then you will find for the plaintiff. 

Given. <A. Brunson, judge. 
120 Seventh. The court instructs you that plaintiff in open 
court has for the purpose of this trial abandoned all claim to 
damages by reason of defendants’ possession, and the question of 
damages is not before you. : 
Given. A. Brunson, judge. 


Filed May 6th, 1885. 
©. H. DUNSMOOR, Clerk. 


The defendants request the court to instruct the jury— 

First. That if the jury find from the evidence that the land de- 
scribed in the complaint in this action was a Mexican grant, before 
the plaintiff can recover it under a claim of title the jury must be 
convinced from the evidence that it was presented to the board of 
land commissioners organized to settle private land claims in Cali- 
fornia under the act of Congress of March 3rd, 1851, and the acts 
amendatory thereto; and if thev find it was not so presented they 
should find for defendants. 

Refused. A. Brunson, judge. 
121 Second. That the jury are further instructed that if you be- 
lieve from the evidence that the land described in the com- 
plaint was a Mexican grant, and that this alleged grant was pre- 
sented to the board of land commissioners, and that the same was 
rejected by it and was never confirmed, then your verdict should be 
for the defendants. 

Refused. A. Brunson, judge. 

The court further instructs the jury that no recovery by the plain- 
tiff can be had in this action based upon mere possession, exclusive 
of title, unless you believe from the evidence at the date of the al- 
leged wrongful entry upon the several and respective tracts occupied 
by the defendants the plaintiff then had actual and not constructive 
possession of such tracts. 

Given. <A. Brunson, judge. 
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To each instruction severally so given ie the court for the plain- 
tiff the defendants at the time duly excepted, 
And to the refusal of the court to give the instructions requested 
by the defendants, the defendants likewise excepted at the time. 
Whereupon the jury retired, and afterwards returned into court 
and delivered their verdict for the plaintiff, on the 6th day of May, 
1885: 


122 (Title of court and cause.) 


In the above-entitled cause we, the jury, find for the plaintiff. 
May 6, 1885. 


JOHN P. MORAN, Foreman. 


And afterwards, on the 7th day of May, 1885, judgment on said 
verdict was duly made and entered. 
See judgment-roll, ante. 


And afterwards, on the 16th day of May, 1885, the defendants duly 
served and filed their notice of intention to move fora new trial 
herein as follows, to wit: 


Notice of Intention to Move for New Trial. 


(Title of court and cause.) 


Please take notice that the above-named defendants intend 
move the court to set aside and vacate the verdict and judgment 
heretofore rendered and entered herein and to grant a new trial in 
ad ~ upon the following grounds, viz: 

Because — newly discovered evidence, material for defendants, 
whieh they could not with reasonable diligence have discovered and 
produced at the trial. 
125 2d. Insufficiency of the evidence to justify the verdict and 
judgment. 

3d. Errors in law occurring at the trial and excepted to by the 
parties making the application. 7 

Ath. Because the verdict and judgment is against the law. 

5th. Because the verdict and judgment is contrary to the evi- 
dence. 

The said motion will be made upon the files and pleadings in 
the case, on affidavits of newly discovered evidence, and upon a 
statement of the case hereafter to be prepared, made, served, settled, 
and filed. 

May 16th, 1885. 

H. K. S. OOMELVENY, 
Attorney for Defendants. 
To Howard & Robarts, attorneys for plaintiff. 


Errors. 


The defendants make the following specification of errors occur- 
ring at the trial and assign for errors that— 


” 
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First. The court erred in admitting in evidence (against 
124 ~—s the objections of defendants) the alleged expediente of the so- 
called grant Las Virgenes, because the same was incompetent 
and inadmissible to prove legal title to said land, for the reason (1) 
it was not shown that said claim to said grant had ever been pre- 
sented to the U.S. board of land commissioners under the act of 
Congress of March vrd, 1851; (2) because original petition, diseno, 
and alleged instrument of grant fail to describe any land with com- 
mon certainty, and the same are void for uncertainty ; (3) because 
the place called Las Virgenes was at the time claimed by and in 
the possession of the mission fathers of San Fernando mission, and 
was therefore not the subject of grant by the governor under the 
laws of Mexico, and the judicial power assumed by the governor to 
decide ex parte the right of the mission fathers was unauthorized. 

Second. The court erred in admitting in evidence the alleged in- 
strument of concession or grant of Oct. Ist, 1834, for the reasons 
specified in the foregoing error No. 1; and, further, because it was 
made and upon the conditions therein set forth, and more especially 
upon the conditions precedent, that it be approved by the supreme 
government of Mexico,and subject to forfeiture and denouncement if 

no house was built upon it, habitable, within one year at most 
125 from its date, and because of the other conditions set out in 
said alleged grant were not proven to have been performed. 

Third. The court further erred in admitting in evidence said ex- 
pediente documents and the translation thereof, because the gov- 
ernor (Figueroa) exceeded his authority in this. That at most he 
had power only to grant the land asked for in written petitions of 
applicants, and no other or different. The petition of Carrillo and 
Dominguez asked only for the place called Las Virgenes, 1} by ? of 
a league, and the alleged grant of 4 leagues in that petition was 
void as to the excess of more than two leagues. 

Fourth. The court erred in admitting in evidence the document 
called the juridical possession (1) because it was made prior to any 
approval of the alleged grant, and (2) its lines embrace more than 
4 leagues, and embrace parts of San Fernando, Simi, and El Conejo 
grants. 

Fifth. The court erred in denying defendants’ motion to strike 
out all expediente documents and translation thereof for the reasons 
and on the grounds alleged at the time of the trial, which are speci- 

fied in the foregoing specification of errors (Nos. 1, 2,3, and 4). 
1246 Sixth. The court erred in admitting in evidence the evi- 

dence of Josée del Carmen Lugo because (1) the same was In- 
competent and irrelevant, for the reason that the alleged grant was 
not shown to have ever been presented to said board of land commis- 
sioners, and was extinct as evidence for any purpose; (2) because 
plaintiff based her claim solely on said alleged grant as her title, 
and to no other source. 

Seventh. The court erred in admitting the testimony of Wm. P. 
Reynolds for the same reasons and grounds alleged as objections to 
the evidence of José del Carmen Lugo in specification of errer (No. 
6) above. 7 
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Eighth. The court erred in admitting the deed of Nemesio Do- 
minguez to Apolonio Dominguez, purporting to convey by quitclaim 
this land to Apolonio, dated April 6th, 1859, for the same reasons 
and objections urged to the evidence ‘of Lugo and Reynolds in 
errors 5 and 6 herein. 

Ninth. The court erred in denying defendants’ motion to strike 
out all and every part of the plaintiffs evidence in this action, 
made at the close of the plaintiff's evidence, on the ground that the 

same and every part thereof was inadmissible and incompe- 
127 tent to prove the issue of title made in the pleadings, for the 

reason that all of said evidence and documents related to an 
alleged Mexican grant which was admitted by plaintiff had never 
been presented to the board of land commissioners for California 
under the act of Congress March 3d, 1851; (2) because said alleged 
title is on its face not a legal title, but at most a mere equitable title. 

Tenth. The court likewise erred in denying the defendants’ mo- 
tion for nonsuit, which was based upon the same grounds and rea- 
sons set forth as objections to the evidence in error No. 9 (above) 
herein. 

Eleventh. The court erred in refusing to admit in evidence on the. 
part of defendants a duly certified transcript of the United States 
district court of the proceedings before the said board of land com- 
missioners of said United States district court under the act of Con- 
gress of 1851 in case marked “ 256,” for the purpose of proving the 
presentation of the identical same claim and espediente, including 
all papers and documents therein which the plaintiff had hereinbe- 
fore read in evidence in this case, and that this alleged grant to Do- 
mingo Carrillo and Nemecio Dominguez was presented to said board 

of land commissioners ; and also to show that by the decision 
128 of the said board this grant was rejected and the reasons 
therefor ; and, further, that an appeal from said decision of 
said board — to the United States district court in California, and its 
final decision — thereon dismissing said appeal for want of prosecution. 

Twelfth. The court erred in sustaining the plaintiff’s objection to 
the evidence of the defendants, and refusing to permit defendants’ 
witness, José del Carmen Dominguez, to answer the question 
whether his father, Nemecio Dominguez, did not know that this 
claim had been presented to the board of land coimmissioners by 
Carrillo. 

Thirteenth. The court erred in giving instructions Nos. 1, 2, 3, 
4,5, and 6, and each separately, for the reason (1) the same and each 
one is contrary to law; (2) because each and every of said instruc- 
tions are argumentative; (8) because each and every one of said 
instructions are contrary to the evidence, because by the evidence 
the grant alleged is void for uncertainty in the want of description 
of the land, and because the alleged grant was not on its face a per- 
fect title, and was a claim requiring submission to said board before 
it could be considered a perfect title. 

Fourteenth. The court erred in refusing to give instruc- 
129 tion (1) required for defendants, because the same was con- 
sidered with the evidence and is law. 
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ifteenth. The court erred in the judgment as rendered and en- 
tered in this: That defendants disclaimed to all land except that 
described in the answer and no other or different land, and the 
judgment is for the recovery against them of at least 2,000 acres of 
land to which they set up no claim and actually ‘disclaimed. 
Wherefore defendants ask that said verdict and judgment may be 
vacated and a new trial granted to defendants. 

June 25th, 1885. 

H. K.S. OMELVENY, 
Attorney for Defendants. 


By the order of the court and by stipulation by the plaintiff and 
defendants the time within which to prepare statement on motion 
for new trial and within which to prepare amendments by the 
plaintiff thereto was by stipulation extended up to September 8th, 
IS85; that the statement on motion for new trial was served by 
defendants on plaintiff’s counsel June 25th, 1885, and _ plaintiff’s 

amendments thereto were served and agreed upon by de- 
130 fendants’ counsel September 8th, 1885, and ail objections as 
to lapse of statutory time wherein to prepare statement and 
amendments thereto and settle the same — waived. 
H. kK. 8S. OMELVENY, 
Attorney for Defendants. 
HOWARD & ROBARTS anpb 
A. L. RHODES, 
Attorneys for Plaintiff: 


We, the attorneys for the plaintiffand attorney for defendants, do 
hereby certify that the foregoing statement on motion for a new trial 
in the said action of Domingo Dominguez, plaintiff, and Brigido 
Botiller et al., defendants, is true and correct, and that the transeript 
herein is a true copy of ‘the original judgment- -roll and pleadings 
and files in said action. 

September Sth, 1855. 

H. K.S. OMELVENY, 
Attorney for Defendants. 
HOWARD & ROBARTS anpb 
A. L. RHODES, 
Attorneys for Plaintiff. 


131 Superior Court, Los Angeles Co., Cal. 


The foregoing statement on motion for new trial is hereby settled, 
allowed, approved, and is correct. 
Sept. 11th, 1885. a 
A. BRUNSON, 
Judge Superior Court. 
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Received the within statement on motion for new trial June 25, 
1885. 
HOWARD & ROBARTS anp 
A. L.. RHODES, 
Attorneys for Plaintiff. 


Filed September 11, 1885. | 
CHARLES H. DUNSMOOR, Clerf, 
By A. N. HAMILTON, Deputy. 


Minutes of Court. 


DOMINGO DOMINGUEZ ) 
Vs. S.No. 2915. 


BRIGIDO BOovTILLER. 
SEPTEMBER 11, 1885. 


Motion for new trial submitted and said motion denied. 
Exceptions. 


132 Notice of . A pyre al, 


In the Superior Court of the State of California within and for the 
County of Los Angeles. 


DominGa DominGuez, Plaintiff, ) 
vs. f/f No. 9O15. 
3n1GIpO Boriuuer et al., Defendants. 


You will please take notice that the defendants, brigido Botiller, 
Tadeo Botiller, Felipe Botiller, Eduardo Stokes, Loreto Robles, Sr., 
Loreto Robles, Jr., Jose Maria Leon, Antonio Tapia, Fernando Do- 
minguez, Jose Casimiro Dominguez, Guadalupe Rocha, Francisco A. 
Reyes, Miguel Souers, Trinidad Higuera, Bernardo Selaya, Roman 
Valdez, and Joseph Robinson, in said action hereby appeal to the 
supreme court of the State of California from the judgment of said 
superior court entered in said action against them and in favor of 
the said plaintiff on the 7th day of May, 1885, and from the whole 
thereof. 

And also that the above-named defendants in said action have 
and do hereby appeal to said supreme court of said State from the 
order and judgment of said superior court made and entered in said 

action in favor of said plaintiff and against the said defend- 
133 =ants on the 11th day of September, 1885, denying the above- 

named defendants’ motion for a new trial and from the whole 
thereof. 

Dated this 2nd day of November, 1885. 

H. K. S. OMELVENY, 
Attorney for Defendants. 
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To the clerk of said court and to Messrs. Howard & Robarts, attor- 
neys of plaintiff, and A. L. Rhodes, of counsel. 


Filed Noy. 2d, 1885. 
CHAS. H. DUNSMOOR, Clerk, 
by L. J. THOMPSON, Deputy. 


We do hereby accept and acknowledge service of the within no- 
tice of appeal to the supreme court, 2d Nov., 1885, and waive copy 
HOW ARD & ROBARTS AND 
A. L. RHODES, 
Attorneys for Plaintiff. 


134 Certificate of Transcript, ete. 


STATE OF CALIFORNIA, | 
1’ ‘ 88 . 
Los Angeles County, | 
In the Superior Court of the State of California within and for Los 
Angeles County. 


DomIncaA DominGuez, Plaintiff, I 
Us. >No. 2915. 
sRIGADO Bore eR et al., Defendants. } 


J.G. Howard and John Robarts, attorneys for the plaintiff, and 
H. K. S. O’Melveny, attorney for the defendants in the above-enti- 
tled action, do hereby certify that the foregoing is a full, true, and 
correct transcript of the complaint, demurrer, order denying de- 
murrer to the complaint, exceptions thereto, answer of the said de- 
fendants, rulings of the court on the trial and exceptions thereto, 
instructions of the court and exceptions thereto at fhe time, verdict 
of the jury and the judgment of the court therean, notice of motion 
of intention to move for a new trial, statement of the case on motion 
for new trial, and order settling and allowing said statement, and 
order of the court denying defendants for new trial, and notice of 

appeal in the above-entitled action. 
135 And we do further certify that a good and sufficient under- 
taking on appeal in due fort of law bas been duly given and 
filed, all of which we certify, under section 953 of the code of civil 
procedure of this State, with intent to use said transcript on appeal 
in this action. 


November 9, 1885. 
HOWARD & ROBARTS anp 
A. L. RHODES, 
Attorneys for Plaintiff and Respondent. 
H. K. S. OMELVENY, 
Sole Attorney for Defendants and Appellants in Supreme Court. 
8—13570 
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136 Service accepted by copy this 12th day of Nov., 1885. 
HOWARD & ROBARTS, 

Attorneys for Respondent. d 

C. H. DUNSMOOR, Clerf, : 


By L. J. THOMPSON, Dep’ty. 


o7 Submission of Cause. 
In the Supreme Court, State of California, Department Two. 


BoTILLER et al. } 
?, _ l 1336. 


DOMINGUEZ. 
May 31, 1886.—Ordered cause stand submitted. The court. 
(Title court and cause.) 
Aug. 31, 1886.—Ordered heard in bank. By the chief justice. 


(Title court and cause.) 


Jan’y 21, 1887.—Appellant allowed 10 days to file brief, cause to 
be thereon submitted. 


(Title court and cause.) . 
Feb’y 3, 1887.—Ordered submitted. The court. 
138 In the Supreme Court of the State of California. In Bank. 


Bricipo BoriLuer e al., Appellants, ) 
vs. > No. 11336. 
Dominco DomiInGurEz, Respondent. j 


On appeal from the superior court in and for the county of Los 
Angeles. 


And now, at this day, this cause being called and having been 
heretofore submitted and taken under advisement and all and sin- 
gular the law and premises having been fully considered, the opin- 
ion of the court herein is delivered by the court; whereupon it is 
adjudged and decreed by the court that the judgment and order of 
the superior court in and for the county of Los Angeles in the 
above-entitled cause be, and the same are hereby, affirmed. 


139 Opinion. (Filed April 26, 1887.) 
In the Supreme Court of the State of California. In Bank. 


BoTTriLLER 
vs. No. 11336. 
DOMINGUEZ. 


The Court: This is an appeal from a judgment on a verdict L 
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rendered in the superior court of Los Angeles county in an action 
of ejectment. 

4 The plaintiff claims title to the lands in controversy as daughter 
‘ and heir-at-law of Apolonio Dominguez, deceased, who acquired title 
to the premises by mesne conveyances from Nemesio Dominguez, 
one of the grantees of the Mexican grant of “ Las Virgenes,” situate in 
Los Angeles county. 

The grant was not presented to the board of United States land 
comtnissioners, and the questions presented are not materially differ- 
ent from those which were passed upon in Phelan vs. Poyoreno, No. 
11373, and for the reasons given in the opinion filed in that case the 
judgment and order appealed from in this case are affirmed. 

Judgment and order affirmed. 


140 (Title court and cause.) 
May 21, 1887.—Filed petition for rehearing. 
(Title court and cause.) 


May 24, 1887.—Rehearing granted. The court. 
McFarland, J., dissenting. 


Title court and cause. 

Aug. 17, 1887.—Argued by Roberts for respondent. Appellant- 
allowed 10 days to file brief; respondent 10 days to reply ; cause to 
be thereon submitted. : 

(Title court and cause.) 
Sept. 5, 1887.—Cause ordered submitted. 
141. In the Supreme Court of the State of California. In Bank. 
Bricipo Boriiver, ef al., Appellants, 
vs. No. 11336. 
DominGaA Dominauez, Respondent. 


On appeal from the superior court in and for the county of Los 
Angeles. 


And now, at this day, this cause being called, and having been 
heretofore submitted and taken under advisement, and all and 
singular the law and premises having been fully considered, the 
opinion of the court herein is delivered by the court. Whereupon 
it is adjudged and decreed by the court that the Judgment and 
order appealed from — the superior court in and for the city and 
county of Los Angeles in the above-entitled cause be, and the same 
} are hereby, affirmed. 
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142 Opinion. (Filed December 29, 1887.) 


In the Supreme Court of the State of California. In Bank. 


LOTILLER \ 
vs. ‘No. 11336. 
DOMINGUEZ. 


By the Court: 

The judgment and order appealed from in this cause are 
affirmed upon the doctrine enunciated and for the reasons given in 
Phelan vs. Poyoreno, 13 Pac. Rep., p. 681. 

We do not regard the fact that juridical possession was given 
before the approval of the grant by the departmental assembly suf- 
ficient to charge the status of the case, or differentiate it from the 
‘ase above mentioned. 


143 Assignment of Errors. 
In the Supreme Court of the United States. 
Bricipo Borruuer et al., Plaintiffs in Error, 
Us. 
Dom1InGA DomIncuez, Defendant in Error. 
In error to the supreme court of the State of California. 


The plaintiffs in error herein make the following specifications 
and assignment of errors: 


First. 


The court erred in taking jurisdiction to pass upon the validity of 


a claim of title to landsin the State of California, derived solely from 
a grant or pretended grant alleged to have been made by the gov- 
ernment of Mexico, which claim of title had never been presented 


to the board of land commissioners under the act of Congress of 


March 3, 1851, entitled “An act to ascertain and settle. private land 
claims in the State of California.’ 


Second. 


The court erred in holding that under the said act of Congress 
of March 3Srd, 1851, it was not necessary for each and 
144 ~=—every person claiming lands in California by virtue of any 
right or title derived from the Spanish or Mexican Govern- 
ments to “present such claim to the board of land commissioners ap- 
pointed under said act. 
Third. 


The court erred in holding that the grant or pretended grant from 
the government of Mexico relied upon by the defendants in error 
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herein was a perfect grant and conveyed to the said defendants in 
error a valid legal right to the lands in controversy. 


Fourth. 


The court erred in admitting in evidence (against objection duly 
made) the alieged expediente of the so-called grant from the govern- 
ment of Mexico of the land in controversy, it having been admitted 
at the trial that such alleged grant had never been presented to the 
United States board of land commissioners under said act of Con- 
gress of March 3d, 1851. 


hifth. 


The court erred in admitting in evidence (against objection made 
thereto) an alleged instrument of concession or grant of the lands in 
controversy, bearing date October 1, 1834, for the reason set forth in 
the foregoing specification number four, and for the further reason 


that such concession or grant appears to have been made upon the 


condition precedent that it should be approved by the supreme gov- 
ernment of Mexico, which approval is not shown to have been ob- 
tained. 


Sixth 


The court erred in admitting in evidence (against objection) 

the expediente documents above mentioned and translations 

145 thereof, forthe reason that the governor, in making the alleged 

grant evidenced thereby, exceeded his authority in this: That 

at most he had power to grant only the land asked for in the written 

petition of applicants, whereas the alleged grant here covered a much 

larger quantity of land than that asked for in the petition of the ap- 

plicants, and such grant 1s void as to the excess of the quantity of 
land conveyed thereby over that asked for in the petition. 


Seventh. 


The court erred in admitting in evidence (against objection) a cer- 
tain document cailed “ The instrument of juridical possession ” (1) 
because the same was made prior to any approval of the alleged 
grant, and (2) because the description therein contained embraces a 
quantity of land far in excess of that asked for by the petition of the 
applicants. 


Kighth. 


The court erred in denying the motion to strike out all and every 
part of the evidence for plaintiff in the lower court made at the close 
of plaintiff's case on the ground that the same and every part thereof 
was inadmissible and incompetent to prove the issue of title made 
by the pleadings, for the reason (1) that all of said evidence related 
to an alleged Mexican grant which never was presented to said board 
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of land commissioners under said act of Congress of March 3, 1851, 
and (2) that said alleged title is on its face not a legal title, but at 
most merely an equitable one. 


Ninth. 


The court erred in the judgment rendered and entered in this: 

That while the defendants disclaim to all land except 

146‘ that deseribed in their answer, yet the court enters judgment 

against them for the recovery of at least two thousand acres 

of land of which they never had possession and to which they set up 
no claim. 


Tenth. 


The court erred in admitting in evidence (against objection) that 
the documents purporting to show the alleged grant from Mexico, 
for the reason that it appears therefrom that such grant was made 
upon the condition precedent that the grantees should build a 
house upon the land granted within a specific time, and it is not 
shown by the record here that said condition was fullfilled. 

Wherefore the plaintiffs in error herein pray that the judgment in 
this writ of error mentioned be vacated and reversed. 

Dated March 30th, A. D. 1888. 

JAMES M. GITCHELL, 
CHASE GITCHELL, 


Atiorneys for Plaintijis in Error, 


indorsed: 11336. United States Supreme Court. 6. Botiller et 
al., pl’ffs in error, vs. D. Dominguez, def’t in error. Assignment 
of errors. Filed M’ch 30,1888. J. D. Spencer, clerk, by Ben. M. 
Maddox, deputy. Jas. M. Gitchell and Chase Gitchell, attorneys for 
pl’ffs in error. 


147 [n the Supreme Court of the United States. 


Briaipo BoriLuer ef al., Plaintiffs in Error, 
Us, 


DomMINGA DominGueEz, Defendant in Error. 
In error to the supreme court of the State of California. 


We hereby enter our appearance as attorneys for the plaintiffs in 
error herein. 
San Francisco, March 30, A. D., 1888. 
JAMES M. GITCHELL, 
CHASE GITCHELL, 
Attorneys for Plaintiffs in Error. 
Endorsed: 11336. U.S. Supreme Court. Botiller et al, p)’ffs1 
error, v. Dominguez, def’t in error. Appearance. Filed M’ch 3» 
1888. J. D. Spencer, clerk, by Ben. M. Maddox, deputy. James M 
Gitchell and Chase Gitchell, att’ys for pl’ffs in error. 
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148 Bond. 
In the Supreme Court of the State of California. 


DomInGA DoMINGUEZ, Plaintiff and Respondent, ) 
No. 11336. 


Us. 


Briaipo Borriiter et al., Defendants and Appellants. j 


Bond on writ of error. 


Know all men by these presents that we, Olney Whiteside and 
H. M. Russell, of the city of Los Angeles, county of Los Angeles, and 
State of California, are held and firmly bound unto the said Doming: 
Dominguez, plaintiff in the above-entitled action, her heirs, executors, 
administrators, and assigns, in the full sum of one thousand dollars 

($1,000.00) ; for the payment of which, well and truly to be 
149 made, we bind ourselves and each of us, our heirs, executors, 

and administrators and each of them, firmly by these 
presents. 

Whereas the above-named defendants have procured a writ of 
error to the Supreme Court of the United States to reverse the judg- 
ment entered against the said defendants in the above-entitled cause: 

Now, the condition of this obligation is such that if the said de- 
fendants and plaintiffs in error shall prosecute their said writ of 
error to effect and shall answer all costs and damages if they shall 
fail to make good their plea, then this indenture shall be void ; 
otherwise to remain in full foree and effect. 

Witness our hands and seals this 13th day of February, A. D. 1888. 

OLNEY WHITESIDE. f[seat. 
H. M. RUSSELL. ‘emt 


ST = OF CALIFORNIA, if 
County of Los Angeles, f * 


Olney Whiteside and H. M. Russell, the persons named in and 
who subscribed — the foregoing bond as sureties thereto, being sev- 
erally duly sworn, each for himself says that he is worth the sum 
of one thousand dollars, the sum specified therein as the penalty 
thereof, over and above all his just debts and liabilities and exclusive 

of property exempt from execution. 
150 OLNEY WHITESIDE. 
H. M. RUSSELL. 


Sworn to and subscribed before me this 13th day of February, 
1888. 
[ NOTARIAL SEAL. | CHARLES WORTH, 
Notary Public. 


Approved as a bond to cover costs of appeal but not asa super- 
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sedeas bond, the time for filing thereof for such purpose having ex- 
pired and the amount of the bond being only such as is required 
to cover costs of an appeal. 
March 7th, 1888. 
NILES SEARLS, 
Chief Justice Supreme Court, State of California. 


Endorsed: No. 11336. In the supreme court of the State of Cali- 
fornia. Dominga Dominguez, resp., v. Brigido Botiller et als., app’l. 
Bond on writ of error. Filed M’ch 9, 1888. J. D. Spencer, clerk, 
by Ben. M. Maddox, deputy. Chase Gitchell, att’y for pl’ffs in error. 


151 Unitrep STraTes OF AMERICA, 88: 


To Dominga Dominquez, Greeting : 


You are hereby cited and admonished to be and appear at the Su- 
preme Court of the United States to be held at the city of Washing- 
ton, in the District of Columbia, on the 8th day of October, A. D. 
1888, pursuant to a writ of error duly issued out of the circuit court 
of the United States, ninth cireuit & northern district of California, 
and duly allowed by the chief justice of the supreme court of the 
State of California, a copy whereof has been duly lodged for vou 
with clerk of said court, in an action in which Brigido Botiller, F. 
Botiller, T. Botiller, A. M. Voldez, M. Lamorie, P. Sepulveda, R. 
Vejar, T. Higuera, A. Tapia, M. Feliz, L. Robles, Sr., L. Robles, Jr., 
J. M. Leon, b. Selayo,S. Sta. Cruz, E. Stokes, J. Roberts, F. A. Reves, 
M. Sanchez, F. Dominguez, J. C. Dominquez, P. Bojorquez, E. 
Sepulveda, G. Rocha, G. Tapia, and Juan Yrigoyen are plaintiffs in 
error and you are defendant in error, to show cause, if any there be, 
why the judgment in the said writ of error mentioned should not 
be corrected and speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable Niles Searls, chief justice of the supreme 
court of the State of California, and the seal thereof, this 30th day of 
March, A. D. 1888, and of the Independence of the United States the 
one hundred and twelfth. 

[ SEAL. | NILES SEARLS, 
Chief Justice Supreme Court, State of California. 


Endorsed: 11356. In the Supreme Court of the United States. 
Supreme Court. -Brigido Botiller et als., pl’ffs in error, vs. Domings 
Dominguez, def’t in error. Citation. Filed M’ch 30,1888. J. D. 
Spencer, clerk, by Ben. M. Maddox, deputy. 


Service of the within citation by copy admitted this 30th day of 
March, A. D. 1888. 
A. L. RHODES, 
Attorneys for Def’t in Error. 
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152. Unrirep Srares or AMERICA, 88: 
The President of the United States of America to the justices of the 
supreme court of the State of California, Greeting : 

Because in the record and proceedings and also in the rendition of 
the judgment of a plea which is in the said supreme court, before 
you, between Dominga Dominquez, plaintiff and defendant in error, 
and Brigido Botiller, Tadeo Botiller, Felipe Botiller, Antonio M. 
Valdez, Miguel Lamorie, Pedro Sepulveda, Ramon Vejar, Trinidad 
Higuera, Antonio Tapia, Manuel Feliz, Loreto Robles, Sr., Loreto 
Robles, Jr., Jose M. Leon, Bernardino Selayo, Senor Sta. Cruz, Edua- 
ardo Stokes, Jose Roberts, Francisco A. Reyes, Manuel Sanchez, Fer- 
nando Dominguez, Jose Casimero Dominguez, Pablo Bojorquez, 
Fnrique Sepulveda, Guaduloupe Rocha, Gregorio Tapia, Ramon 
Tapia, and Juan Yrigoyen, defendants and plaintiffs in error, a 
manifest error hath happened, to the great damage of the said de- 
fendants and plaintiffs in error, as by their complaint appears, and 
it being fit that the error, if any there hath been, should be duly 
corrected and full and speedy justice done to the parties aforesaid 
in this behalf, you are hereby commanded, if judgment be therein 
given, that then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at the city of Washington, in the 
District of Columbia, on the second Monday of October next, in the 
said United States Supreme Court to be there and then held, 
that, the record and proceedings aforesaid be- inspected, the said 
United States Suvreme Court may cause further to be done therein 
to correct that error what of right and according to the law and 
custom of the United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 25th day of January, in 
the year of our Lord one thousand eight hundred and eighty-eight, 
and of the Independence of the United States the one hundred 
and 12th. 


[Seal U.S. Cireuit Court, Northern Dist. Cal.] 


L. S. B. SAWYER, 
Clerk U. 8S. Cireuit Court, Northern District of California. 


The above writ of error is hereby allowed. 
NILES SEA R LS, 
Chief Justice Supreme Court, State of California. 


| Endorsed :] United States Supreme Court. Brigido Botiller eé 
als., pl’ffs in error, vs. Dominga Dominguez, def’t in error. Writ of 
error. Filed M’ch 9, 1888. J. D. Spencer, clerk, by Ben. M. Mad- 
dox, deputy. 
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155 Clerk's Certificate. 
In the Supreme Court of the State of California. 


Bricipo Boritver et al., PI’ffs in Error, 
es 
DomMINGA Dominquez, Def’t in Error. 


I, J. D. Spencer, clerk of the supreme court of the State of Califor- 
nia, do hereby certify that the foregoing one hundred and fifty-two 
pages, numbered from one to one hundred and fifty-two, both num- 
bers inclusive, contain a full, true, and correct transeript of the pro- 
ceedings in the cause above entitled, and that the same together con- 
stitute the return to the annexed writ of error. 

In witness whereof I have hereunto set my hand and affixed my 
official seal this first dav of September, 1858. 

[Seal Supreme Court of California. ] 
J. D. SPENCER, 
Clerk Supreme Court, State of California, 
By BEN. M. MADDOX, 
Deputy Clerk. 


Endorsed on cover: California supreme court. No. 1370. Bri- 
gido Botiller, F. Botiller, T. Botiller, A. M. Valdez, M. Lamorie, et al., 
plaintiffs in error, vs. Dominga Dominguez. Filed October 17,1888. 
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IN THE SUPREME COURT OF THE UNITED STATES, 


mene: GTI cena 


BRIGIDO BOTILLER er At., 


Plaintiffs in Error, 


Vs. 


DOMINGA DOMINGUEZ, 


Defendant in Error. 


BRIEF FOR PLAINTIFFS IN ERROR. 
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| ded ( Te yh’ s f y rlittcate ’ 
bn the Supremc Court of the State of ‘aliforuita 


Bricipo BorittLer et al... PVs in Error, 
f 


Dominga Dominguez, Def’t in Error. 


ds @. Spencer, clerk of the supreme court of the State of Califor: { 
nia, do hereby certify that the foregoing one hundred and fifty-two 
pages, numbered from one to one hundred and fifty-two, both num- 
bers inclusive, contain a full, true, and correct transcript of the pro- 
ceedings in the cause above entitled, and that the same together con- 
stitute the return to the annexed writ of error. 
In witness whereof [ have hereunto set my hand and affixed my 
official seal this first dav of September, ISSS 
Seal Supreme Court of California. ] 
J. D. SPENCER, 
Clerk Supre me Court, Siate of California. 
By BEN. M. MADDOX, 
Deputy ('/, ri 


Endorsed on cover: California supreme court No. 1870.  Bri- 
gido Botiller, F. Botiller, 'T. Botiller, A. M. Valdez, M. Lamorie, et ad., 
aintiffs in error, vs. Dominga Dominguez. Filed October 17, 1888. 
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No. 1370. 


IN THE SUPREME COURT OF THE UNITED STATES. 


BRIGIDO BOTILLER er at.., 
Plaintiffs in Error 
Vs. 


DOMINGA DOMINGUEZ, 


Defendant in Error. 


BRIEF FOR PLAINTIFFS IN ERROR, 


J. M. GITCHELL, 
Attorney for Plaintifis in Error. 
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In the Supreme Court 


UNITED SIATES. 


BRIGIDO BOTILLER er at., PLAINTIFFs In Error, 
is, 
DOMINGO DOMINGUEZ, Derenpant iy Error. 


a 


BRIEF FOR PLAINTIFFS IN ERROR. 


, 


The facts of this ecse are as follows: 


(1) The action was originally brought in the Superior 
Court of the County of Los Angeles, in the State of Cali- 
fornia, by Dominga Dominguez (defendant in error here) 
against Brigido Botiller et ul. (plaintiffs in error here) to 


‘recover possession of that certain tract of land situated in 


said State and county, and known as the Rancho Las 
Virgenes. 

(2) That the title under which the said Domingo Domin- 
guez, defendant in error here, claims to hold said lands, is 
based solely u.on a grant or pretended grant claimed to 
have been made by the Government of Mexico to Nemecio 
Dominguez and Domingo Carrillo on. the lst day of Octo- 
ber, 1834. 


(3) That said grant or pretended grant of land never 
was presented for confirmation to the Board of Land Com- 
missioners, appointed under the Act of Congress of March 
3, 1851, ‘‘ for the purpose of ascertaining and settling pri- 
vate land claims in the State of California,” either by the 
said Nemecio Dominguez or by any other person. 


(4) That said Brigido Botiller ef al. (the plaintiffs in 
error), prior to the commencement of the action, had set- 
tled upon, and severally were in the occupancy of, the 
respective parcels or tracts of land claimed by them, and 
have improved and cultivated the same, and are in posses- 
sion thereof, with the purpose and intention of holding and 
improving the said several tracts of land so severally held, 
as pre-emption, or homestead settlers thereon, claiming the 
same to be public lands of the United States. 

(5) That said Brigido Botiller et al., and each of them, 
are citizens of the United States, over the age of 21 years. 
and severally occupy the respective tracts or parcels of land 
described in their joint answer. 


(6) That in no instance does any one of said plaintiffs in 


error occupy more than one hundred and sixty acres of said 
land. 

(7) That said several tracts of land so claimed and occa- 
pied by said plaintiffs in error, aul each of them, are agri- 
cultural lands. 


(8) That said several tracts of land so claimed and occu- 
pied by the plaintiffs in error are within the territorial lim- 
its of the said so-called Rancho Las Virgenes. 


(9) That the validity of the Mexican grant, under which 
alone the defendant in error claims title to the lands in 
controversy, was directly drawn in question, and on the 
trial the Judge instructed the jury as follows: 

‘* First. It is made my duty to construe the written instru- 
ments received in evidence in this case, and to declare their 
effect. I therefore instruct you that the document, Plaintiffs 


Exhibits A and B, and the acts evidenced thereby, under the 
Mexican law in force at the time they were made, constituted a 
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perfect grant, and operated to vest in the grantees therein 

named all the right, title and interest of the Mexican Govern- 

ernment. ‘They invested as much title under the laws of Mexico 

in the grantee, as does a patent from the United States to the 

patentee under our system «f government. 

‘‘Second. The title to the land by grant from Mexico being 
perfect at the time of the acquisition of California by the United 
States, the grantee was not compelled to submit the same for 
confirmation to the Board of Land Commissioners established 
by the Act of Congress of Mareh 3, 1851, nor did the grantee, 
Nemecio Dominguez, forfeit the land described in the grant by 
a failure to present his claim for confirmation before said Board 
of Land Commissioners, and the title so acquired by him may 
be asserted by him or his successors in interest in the courts of 
this country.” 


Transcript, folios 117-118. 


To which ruling and instructions the defendant in the 
trial court then and there duly excepted. 

And thus is raised the ultimate question of the jurisdic- 
tion of the State courts of tlhe State of California to deter- 
mine the validity of private land claims in California de- 
rived from the Spanish or Mexican Government. 

There has been a final decision herein by the highest 
court in the State in which a decision in the suit could be 
had. ‘This decision necessarily involved the construction 
of a treaty made between the United States and the Govy- 
ernment of Mexico. The case also necessarily involved the 
validity of a statute of the United States, and the decision 
was against its validity. 


ASSIGNMENT OF ERnRors. 

(1) The Court erred in holding that under said Act 
of March 3, 1851, it was not necessary for each and every 
person claiming lands in California by virtue of any right 
or title derived from the Spanish or Mexican Governments 
to present such claim to the Board of Land Commissioners 
appointed under said Act. 

(2) The Court erred in taking jurisdiction to pass upon 
the validity of a claim of title to lands in the State of Cali- 
fornia, derived solely from a grant or pretended grant alleged 
to have been made by the Governmentof Mexico, which claim 
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of title had never been presented to the Board of Land Com- 
missioners under the Act of Congress of March 3, 1851, en- 
titled ‘‘An Act to ascertain and settle private land claims in 
the State of California.” 


We shall claim that— 


Re 

Tue Unirep States, py roe Act oF Marcu 3, 1851, ESTAB- 
LISHED A SPECIAL TRIBUNAL, TO WHICH ALL CLAIMS TO LANDS 
MADE BY VIRTUE OF ANY RIGHT OR TITLE DERIVED FROM THE 
SPANISH OR MEXICAN GOVERNMENT WERE REQUIRED TO BE 
PRESENTED, AND GAVE TO SUCH TRIBUNALS, AND TO THE FEDERAL 
COURTS THEREIN DESIGNATED, PLENARY AND EXCLUSIVE JURISDIC- 
TION OVER ALL SUCH CLAIMS. 


By the ninth Article of the Treaty of Guadalupe Hidalgo, 
it was stipulated— 

‘* That Mexican citizens shall be maintained and protected in 
the frea enjoyment of their liberty and property, and secured in 
the free exercise of their religion without molestation.” 


U.S. Stats. at Large, Vol. 9, p. 922. 


Here, then, was a contract entered into between the United 
States, acting through the political branch of their Govern- 
ment, and the Government of Mexico. In what manner and 
by what means the stipulations of the treaty should be car- 
ried out was a matter for the consideration of the political 
department of the Federal Government alone. And until 
Congress had provided the means for the the proper execu- 
tion of the treaty, no Court was authorized to determine 
what cases fell within its provisions, or what titles to prop- 
erty the United States should be bound to respect. 

Large tracts of land were soon found to be in possession 
of private persons who claimed to hold the same by virtue 
of some right or title derived from the Spanish or Mexican 
Government, and, until the validity, location and extent of 
such claims should have been determined, the Federal Gov- 
ernment could not provide for the survey and sale of the 
public lands within the State, and therefore the immediate 
and pressing duty of the Government, under the obligations 


cr, 


vo 
of the treaty, was to take measures for ascertaining and set- 
tling such rights or titles. 

In speaking of this duty, Mr. Justice Field, in delivering 
the opinion of this Court in the case of Beard v. Federy, 3 
Wall., 478, said: 

‘*The obligation to which the United States then sneceeded 
was, of course, political in its character, and to be discharged in 
such manner and on such terms as they might judge expedient. 


By the Act of March 3, 1851, they have declared the manner 
and the terms on which they will discharge this obligation.” 


As this is the only Act of Congress under which any 
Court, either State or Federal, has ever been authorized to 
pass upon the validity of titles to land in California, ac- 
quired under that treaty, it may be well, at this point, to 
look at some of the more important sections of the Act, in 
order that we may clearly see in what manuer, and on what 
terms the United States then determined to discharge such 
obligations. 


The first section of the Act (U. 5S. Stats. at Large, Vol. 9, 
p. 631) provided— 
‘*That for the purpose of ascertaining and settling private 


land claims in the State of California, a Commission shall be 
and is hereby constituted, to consist of three persons,” ete. 


Here, then, was a special tribunal, constituted by Con- 
cress for the sole purpose of ascertaining and settling private 
claims in the State of California, to lands acquired by 
said treaty—not to determine the validity of titles, which, 
under grants derived from Spain or Mexico were claimed to 
be perfect, nor yet to ascertain the equities of inchoate 
grants, but to ascertain and settle all private land claims in 
California, legal, as well as equitable. And by the fifteenth 
section of said Act, the fiual decree of said Commission, 
unappealed from, was made conclusive, alike against the 
claimants and the Government of the United States. 

It was no less important that the Federal Government 
should be apprised of the location of perfect than of im- 
perfect claims. And this Commission was the only tribunal 
upon which Congress conferred original jurisdiction over 
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such titles. The United States could only determine the 
exient of their own acquisitions under the treaty by first 
ascertaing the extent of all private claims to lands in the 
ce led territory. And before any such claim, inchoate or 
legal, could be allowed, its validity must be determined 
by some tribunal thereto properly authorized, whose de. 
cision should be made conclusive alike upon the claimant 
and the Government. No court then in existence had such 
power, and instead of conferring original jurisdiction in 
such cases upon any Federal Court before then established, 
Congress saw fit to create this special tribunal. 

The archive evidence of all such claims consisted 
of petitions, with or without disenos, consultations, 
orders, correspondence, prohibitions, licenses, etc., ‘all of 
which were in the Spanish language; and we find that in the 
second section of said Act, Congress provided that— 

‘A secretary skilled in the Spanish and English languages 
shall be appointed by the said Commissioners, whose duty it 
shall be to act as interpeter, to keep a record of the proceed- 
ings of said Board in a bound book, to be filed in the office 
of the Secretary of the Interior on the termination of the 
commission. 


9 Stats. at Large, p. 63 


The purposes of this section are obvious, as are also the 
impossibilities of their being accomplished by the trial of 
any such claims in any State court. 

The fourth section of the Act provides for the appoint- 
ment of — 


‘* An agent learned in the law and skilled in the Spanish and 
English languages, whose special duty it shall be to superintend 
the interesis of the United States in the premises; to collect 
iestimovy in behalf of the United States, and to attend 
on all occasions when the claimant in any case shall take 
depositions. And no deposition on behalf of a claimant shall 
be read in evidence unless notice of the time and place of taking 
the same shall have been given in writing to said agent, or to 
the United States District Attorney for said district.” 


Ibid, p. 631. 
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It is part of the history of this land litigation in the 
State of California that forged and falsified claims for large 
tracts of land were presented to the Commissioners, which 
were only defeated by the strenuous and peristent efforts of 
the agents and attorneys of the United States. And that 
still other claims. were presented and imposed upon the 
Commissioners and upon the appellate courts, by fraud and 
perjury which defied the utmost skill and ingenuity of such 
agent and attorney, but which in after years were discovered 
to have been forged. 

If the State courts of the State of California are to take 
jurisdiction to pass upon the validity of private claims to 
lands in California, held ‘‘by virtue of any right or title 
derived from the Spanish or Mexican Government,” what 
provision is made by the law for the protection of the inter- 
ests of the United States in such courts ? 


The eighth section of the Act provides that— 


‘* Fach and every person claiming lands in Colifornia by vir- 
tue of any right or title derived from the Spanish or Mexican 
Government, shall present the same to the said Commissioners, 
when sitting as a board, together with such documentary evi- 
dence and testimony of witnesses as the said claimant relies 
upon in support of such claims;”’ and directs the Commission- 
ers in the discharge of their duties on the hearing of such claims.” 


If, under the first section of the Ac{, there could be a rea- 
sonable doubt of the necessity of presenting all such claims to 
the Commissioners, surely such doubt imust be at once set at 
rest by the simple reading of this section. It «ould be difficult 
to conceive how language requiring the presentation of such 
claims could be made plainer, clearer, or more comprebensive, 
It needs no explanation or enforcement. It is its own abund- 
ant elucidation. And yet the State courts of the Sta‘e of Cali- 
fornia, in this case, hold that ‘‘the title to the land by the 
grant from Mexico being perfect at the time of the acquisition 
of California by the United States, the grantee was not com- 
pelled to submit the same for confirmation to the Board of Com- 
missioners established by the Act of March 3, 1851.” 

A decision more directly opposed to the plain language of 
the Act, it might be difficult to fiad. The Court first assumes 
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ju:isdiction to pass upon the validity of a title to lands over 
which the Commission was given plenary and exclusive 
jurisdiction, and then decides, in. defiance of the plain re- 
quirement of the law, that the claimant was not required to 
submit such title for the confirmation of such Board of Com- 
missiovers. Not only was original jurisdiction in all such 
claims conferred solely upon the Commissioners, but no pro- 
vision was made in any event for the removal by appeal or 
otherwise of any such case from the Commissioners to any 
State court. 

The ninth section of the Act provided ‘‘ That in all cases 
of the rejection or confirmation of any claim by the Land 
Commissioners, it shall or may be lawful for the claimant, 
or the District Attorney in behalf of the United States, to 
present a petition to the District Court of the United States, 
praying the said Court to review the decision of the said 
Commissioners, and to decide upon the validity of the said 
claim.” And by section ten either party is authorized to 
appeal any such case from the decision of the District Court, 
directly to the Supreme Court of the United States. 

These, tien, are the only courts upon which jurisdiction 
has been conferred for the trial of such cases. 

Indeed, the power of Congress to confer jurisdiction upon 
State courts to dispose of such questions might well be 
doubted. The eleventh section of the Act provides that the 
designated courts, ‘‘in deciding on the validity of any 
claim brought before them, under the provisions of this Act, 
shall be governed by the Treaty of Guadaloupe Hidalgo,” 
etc. And by the second section of Article III of the Con- 
stitution of the United States, questions arising under 
treaties madeand to be made under the authority of the 
United States, are reserved to the Federal judiciary. 

The view of the Act of March 3, 1851, that we have en- 
deavored to enforce, is sustained by the better decisions of 
the Supreme Court of California, and by the uniform Opin- 
ions of this Court, whenever expressed, as will be seen by a 
brief reference to some of the reported cases. : 


The Supreme Court of California says: 


‘By the Act of March 3, 1851, the Government has afforded 
the means of protecting all titles, legal or equitable. The 
power to thus provide results from the fact that it is sovereign 
und supreme as to all matters connected with the treaty and 
the enforcement of the obligationsincurred thereunder. * * * 
[It must determine for itself what claims to property existed at 
the date of the treaty.” 


Teschimake a Thompson, 1S Cal., ae. 


Again: Judge Rhodes, now the senior counsel for the de- 
fendant in error in this case, in delivering the opinion of the 
California Supreme Court, (of which he was then a member) 


Siuvs.: 


‘*The Court will take judicial notice that according to the 
provisions of the Act of Congress of March 38, 1851, every per- 
son claimiug lands in California by virtue of any right or title 
derived from the Spanish or Mexican Government, should pre- 
sent his petition for the confirmation of his claim to the Board 


of Land Commissioners. . * * The only forum in which 
‘ . 99 ; : ' ) ' . 

this fact,” |that of there being a grantee] ‘‘ can be found, or the 

questions relating toit investigated, * * * is the Board of 


Land Commissioners or the United States District Court or 
Supreme Court. Their jurisdiction of all matters touching the 
claim of the petitioner to the lands, and of proceedings for final 
confirmation is plenary and exclusive ”’ 


Semple v. Hagar, 27 Cal., 163. 

If it be true, as was very properly said by Judge Rhodes in 
that case, that ‘every person claiming lands in California by 
MTB ALL of (Ly right or tille derived from the Sp rnish or M rican 
(rovernne nt, should pre sent his Pp filion for the Cc nfirmation of 
his litle to Lhe B. ard of Land C‘ummissioners,” and that the 
jurisdiction of the Board of Land Commissioners and th 
United States District or Supreme Courts, ‘fof all matte? 
touching the claim of thi } fitioner to the land, and of pro- 
ceedings for final confirmation was PLENARY and EXCLUSIVE,” 
where did the State Court find its authority to decide in 
this case, that the grant and exhibits under which the de- 
fendunt in error claimed title, ‘‘ under the Mexican law in 
force at the time they were made, constituted a perfect 
grant, and operated to vest in the grantees therein named 
all the right, title and interest of the Mexican government,” 


10 


or that ‘‘they invested as much title under the laws of 
Mexico in the grantee, as does a patent from the United 
States to the patentee under our form of government,” or 
that ‘‘the title to the land by grant from Mexico being per- 
fect at the time of the acquisition of California by the 
United States, the grantee was not compelled to submit 
the same for confirmation to the Board of Land Commis- 
sioners established by the Act of Congress of Mareh 3, 
1851.” These were matters over which the jurisdiction of 
the Board of Land Commissioners and of the District and 
Supreme Courts was PLENARY and EXxcLUSVE. And this Court 
has again and again held that the Act of March 3, 1851, 
required the presentation of all such claims to said Board. 


Chief Justice Taney, in delivering the opinion of this 
Court, says: | 


‘* It will be seen from the quotations we have made that the 
eighth section [of the Act of March 3, 1851,] embraces not only 
inchoate or equitable, but /egal titles also, and requires them 
all to undergo examination by the Court. The object of the 
provision seems to be to place the titles of land in California 
upon a stable foundation, and to give the parties who possess 
them an opportunity of placing them upon the records of the 
country in a manner that will prevent further controvery.” 

‘In this respect it differs from the Act of 1824, under which 
the claims in Louisiana and Florida were decided. The juris- 
diction of the Court in those cases was confined to inchoate or 
equitable titles, which required some otber act of the Govern- 
ment to vest in the party the full ownership. If he claimed to 
have obtained from either of the former Governments a perfect 
title, he was left to assert it in the ordinary forms of law, upon 
the documents under which he elaimed. The court had no 
power to sanction or confirm it when proceeding under the Act 
of 1824 or the subsequent Acts extending its provisions.” 

Fremout v. United States, 17 How., 553. 


Again the Court says: 


‘*The matters to be submitted by Congress to the enquiry 
and determination of the Board of Commissioners by the Act of 
March 3, 1551, and to the courts of the United States on appeal, 
are the claims of each and every person claiming lands in Cali- 
fornia by virtue of any right or title derived from the Spanish or 
Mexican Government. And it will be at once understovd that thes 
comprehend all private claims to land in California,” 


United States vy. Fossatt, 21 How., 447. 


1] 


Again: 


‘* Power to decide upon the validity of any claim to land in 
California, by virtue of any right or title derived from the Span- 
ish or Mexican Governments, as a matter of original jurisdiction. 
is, by the Act of the 3d of March, 1851, exclusivelv conferred 
upon the Commissioners appointed under the first section of th: 
Act.” 

Ty. Ne YY, ( ‘astille ro, y, Black. ] s, 

And Judge Field, in delivering the opinion of the Court 

in a case already quoted (Leard v. Federy, 3 Wall., 492 


Siuvys: 


‘* By the Act of March 3, 1851, they (the United States) have 
established a special tribunal before which all claims to land 
ire to be investigated, required evidence to be presented respect- 
ing the claims, appointed law officers to appear and contest them 
on the part of the Government, anthonzed appeals from the 
decision of this tribunal, first to the District and then to the 
Supreme Court, and designated officers to survey and measure 
off the land when the vali li \ of the claim is finally determ- 
ined.” 


The same learned Judge, in a case decided in the Ninth 
Judicial Circuit, says: 

‘*To the Commission every person claiming lands in Califor- 
nia, by virtue of any right or title derived from the Spanish o: 
Mexican Government, was required, on pain of forfeiting his 
land, to present his claim, together with the documentary 
evidence and testimony.upon which he relied for its support.” 

United States v. Flint, 4 Saw., 48. 


That was a case in chancery in the Cireuit Court of the 
United States for the Ninth Judicial Circuit, brought for 
the purpose of setting aside the confirmation of a grant 
by the Board of Land Commissioners, upon the ground 
that it was obtained through fraud. The question of the 
jurisdiction of the Cireuit Court was raised, and Judge 
Hoffman, who sat on the hearing of the matter, concurring 
with Judge Field in his conclusions, filed a separate opin- 
ion, in which he says: 

‘‘ But in this case the jurisdiction fails, not merely because 
Congress has confided to other tribunals exclusive jurisdiction 
over the subject, but also because this Court would have no 


power, even if such exclusive jurisdiction had not been vested 
elsewhere, to decide what are the rights and duties of the 
United States under the treaty, and to what cases its stipula- 
adh lhUC 


U.S. v. Flint, 4 Saw., 84. 


And Mr. Justice Davis, in delivering the opinion of this 
Court, in the case of Newhall v. Sanger, 92 U. S., 764, 
says: 

‘‘Claims, whether founded upon an inchoate or perfected title, 
were to be ascertained and adequately protected. This duty, 
enjoined by a sense of natural justice, and by treaty obligations, 
conld only be discharged by prohibiting intrusion upon the 
claimants’ lands until an opportunity was afforded the parties 
in interest for a judicial hearing and examination. It was to be 
expected that unfounded and fraudulent claims would be pre- 
sented for confirmation. There was in the opinion of Congress, 
no mode of separating them from those which were valid, with- 
out investigation by a competent tribunal; and our legislation 
was so shaped that no title could be initiated under the laws of 
the United States to lands covered by a Spanish or Mexican 
claim, until it was barred by lapse of time or rejected.” 


To claim that the State Courts of California have jurisdic- 
tion over perfect Mexican grants is just equivalent to claim- 
ing jurisdiction over all land grants made by that Govern- 
ment;—for how can it be determined that any grant is perfect 
until the documentary evidence shall have been presented 
and the testimony of witnesses heard, upon which the claim- 
ant relies, as was done in this case? Suppose that on the 
trial of such a claim the State Court finds, at the end 
of the examination, that the grant is not valid; then all 
its proceedings, will have been not oniy voidable, but 
absolutely void, for want of jurisdiction. And the claim 
of jurisdiction over valid titles by the State Court involves 
the absurdity in every case of the trial of the vital fact in 
controversy before the Court can possibly know that it has 
jurisdiction to hear any question in the case. 

Under the Act of 1824 the jurisdiction of the Commis- 
sioners was restricted to inchoate or equitable grants, perfect 
titles being left to be asserted in the ordinary forms of law, 
in the State Courts; and where a grantee claimed to have 
obtained a perfect title from either of the former Govern- 


ments the Commission had no authority to pass upon it; 
and it was held by this Court that the State Courts had no 
jurisdiction over any claims that were required by the pro- 
visions of the law to be brought before the Commissioners: 

‘* The Court of Chancery of the State of Mississippi had no 
power to establish one of these grants which had not been 
brought within the provisions of the Act of Congress. The 
claim itself being utterly void, and no power having been con- 
ferred by Congress on that Court to take or exercise jurisdiction 
over it for the purpose of imparting to it legality, the exercise 
of jurisdiction was a mere usurpation of judicial power, and the 
whole proceeding of the Court utterly void.” 

Hickey et al. v. Stewart et al., 3 How., 762. 


The law of 1851, as we have seen, required al/ such claims 
to lands in California to be presented to the Board of Com- 
missioners. The grant under which the defendant in error 
in this case claims title, was not so presented, ‘‘and no 
power having been conferred by Congress” on the State 
courts of California to take or exercise jurisdiction. over 
it, the exercise of such jurisdiction, as was said by this 
Court in Hickey et al. v. Stewart et al., ‘* was a mere usurpa- 
tion of judicial power, and the whole proceeding of the 
court utterly void.” 


And, adopting the language of judge Hoffman in the case 
of U.S. v. Flint (supra), in reference to the want of juris- 
diction of the U. S. Cireuit Court over such claims, and 
changing only the title of the court, may we not confidently 
assert that: 

1. The State courts of the State of California have ‘ no 
jurisdiction to determine the genuineness and validity of a 
Mexican land claim, that jurisdiction having been exclau- 
sively vested in other and special tribunals.” 


2. “Even if no such exclusive anthority had been con- 
ferred on the special tribunals,” the State courts of the State 
of California ‘‘ would have no jurisdiction to determine how 
the political department of the Federal Government shall 
fulfill its treaty stipulations, or to what cases those stipula- 
tions apply.” 


If. 

No Court, STaTE OR FEDERAL, HAS JURIDSICTION TO DETER- 
MINE THE VALIDITY OF ANY CLAIM TO LANDS IN CALIFORNIA BY 
VIRTUE OF ANY RIGHT OR TITLE DERIVED FROM THE SPANISH OR 
MexicaN GOVERNMENT, OTHER THAN SUCH CLAIMS AS WERE 
PRESENTED TO THE Boarp OF LAND COMMISSIONERS APPOINTED 
UNDER THE ACT OF CoNnGRress OF Marcu 3, 1851, WITHIN TWO 
YEARS AFTER THE DATE OF SAID ACT. 

We have seen that. the United States, by the Act of 
March 3, 1851, created a special tribunal, before which 
they required all such claims to land to be presented for 
investigation, and that it is provided by the thirteenth section 
of said Act, that ‘‘ all lands the claims to which have been 
tinally rejected by the Commissioners, in manner herein pro- 
vided, or which shall be finally decided to be invalid by the 
District or Supreme Court, and all lands the claims to 
which shall not have been presented to the said Commis- 
sioners within two years after the date of this Act, shall be 
deemed held and considered as part of the public domain of 
the United States.” 

It will be observed that precisely the same disposition 
was made of lands, the claims to which had been presented 
to the Commission, and finally decided to be invalid, that 
was made of lands the claims to which were not presented 
to the Commission within the time limited by the Act. In 
fact, that would seem to have been the proper if not the only 
disposition that could have been made of such lands. There 
was no partiality shown to any class of claims. If the claim- 
ant of any inchoate title failed to establish its equity, or the 
claimant of what was presentedyas a legal title, failed to 
establish its validity, the disposition of the land was in 
each case the same. And so the penalty for the failure to 
present either class of claims within the prescribed time was 
in every case the same. 

Said section also provides that the Surveyor General of 
California shall acenrately survey and plot all confirmed 
lands, and that a patent shall issue to the claimant upon 
his presenting to the General Land Office an authentic cer- 
tificate, ete. 
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The tenth section required the presentition of all such 
claims. This section limits tbe time within which sueh pre- 
sentation must be made. 


A case occurred before the Land Commission in which 
the claimant had filed his claim within the limited period, 
but had failed to file ‘‘such documentary evidence and testi- 
mony of witnesses” as he relied ou in support of his claw, 
and for that cause the commissioners dismissed the petition. 
The case was removed to the United States District Court, 
and Judge Hoffman held that the filing of the claim before 
the Commission within the time limited by law, was sach 
substantial compliance with the terms of the act as to justify 
the District Judge in allowing the evidence and testimony 
to be filed in that Court; and in deciding the case the Judge 
said: 

‘‘The first question to be considered is: was the claim pre- 
sented to the Board of Land Commissioners within the eighth 
and thirteenth sections? If not, it is barred, and the land 
must be considered to be part of the publie domain.” 

Swatt v. U. S. 1 Hoff. Land Cases, 20. 


No attempt was made by the Federal Government either 
to survey or make sales of any part of the public lands in 
the State of California, until the expiration of the time 
limited for the presentation of such land claims. It is true 
that a Surveyor General for the State was appointed, and 
his office aquipped and maintained at large expense, but his 
duties were simply to survey and furnish plots of such pri- 
vate land claims as might be legally confirmed by the desig- 
nated courts, and it was not until the 3d day of March 1853, 
(10 U.S. Stats at Large, p. Li3 ) when there were no longer 
any private land grants in existence that any court had 
power to confirm; that provision was made for the survey or 
sale of any part of the public domain. In fact, until then 
it could not be known what lands were public lands, so all 
lands within the State had to be reserved from settlement, 
public survey or sale. After that date there was no neces- 
sity for their further reservation. 
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Mr. Justice Davis, in delivering the opinion of this Court, 
says. 

‘‘A failure therefore to present the claim within the required 
time, * * * rendered it unnecessary to further preserve 
the lands from settlement and appropriation. They bee: me 
public in the just meaning of that term, and were subject to tie 
disposing power of Congress.” | 

Newhall v. Sanger, 92 U. S. 764. 

The limit«tion provision of the law applies to all claims — 
legal not less than equitable. If the claim on which the de- 
feudant in error bases her title to the lands in controversy 
in this case, bad been presented to the Land Commission 
one day after the expiration of the time fixed by law, it would 
have been promptly dismissed, and neither the Commission- 
ers nor the United States District or Supreme Court would 
have had any power to determine the question of its valid- 
ity. Is such a law, general in its application, less obliga- 
tory on State than on Federal courts? Is there to be no 
limitation of time for the investigation of the validity of 
such claims? Are they to be accepted as valid simply 
because the claimants allege that they are so? If so, 
then any claimant to such lands, although he might have 
known that his pretended grant was false and fraudulent, 
and without the shadow of equity, only needed to refuse to 
present his claim to the Commission, retain possession of 
the land for a quarter or a third of a century, as did the de- 
fendaut in error in this case, and then, if some homestead 
settler should attempt to settle upon a small portion of the 
land, go intoa State court, set up his forged Mexican title, 
or his perfect Mexican title, as the ease might be, and with- 
out auy notice to the United States, practically have his 
title confirmed—doing by indirection what no court was ever 
authorized to do directly—confirming a Mexican grant with- 
out notice—and what no court with such notice has had 
authority to do for more than a third of a century past. 
Can anything be more absurd than to claim such jurisdiction 
for the State courts of the State of California ? 
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It is undoubtedly true that a large proportion of the 
claims brought before the Land Commission, many of 
which came into and were either confirmed or rejected by 
this Court, were inchoate or imperfect. But it is also true 
that perfect legal claims were presented to the said Commis- 
sion that were appealed and ultimately disposed of by this 
Court, and neither the Commission, the United States Dis- 
trict Court, nor this Court, ever refused to hear such cases. 
nor either appear to have entertained any question of their 
jurisdiction to do so. And, what probably is little less 
strange, nobody seems to have ever claimed jurisdiction 
over such cases for the State courts, until their presentation 
to the Commission was barred by law. 

But it is claimed, as we understand, not only that perfect 
titles under grants from Spain or Mexico, were left by the 
Act of Congress to be asserted in the ordinary forms of law 
in the State courts, but that the thirteenth section of the Act 
operated to confiscate private property, and was therefore 
unconstitutional and void. The first part of this proposition, 
I think, we have found to be unsupported, either by the law 
or the decisions of the courts. And to the second it might 
be sufficient in this case to say that even if it were true in tle 
broadest sense of the term, still that would give to the State 
courts no jurisdiction over claims to lands derived through 
treaty with a foreign Government, which the United States, 
through their political department, have declared to be a 
part of the public domain. 

But after all, practically, does that section amount to any- 
thing more than a limitation of the right of action? The 
mere declaration that lands, the claims to which shall not 
have been presented to the Commissioners within the pre- 
scribed period, ‘‘shall be deemed, held and considered as 
purt of the public domain of the United States,” adds 
nothing to the fact of the limitation of the right of action. 
There is no State in the Union in which there is not some 
law limiting the right of action for the recovery of the 
possession of real property. A may have received a patent 
from the United States for lands of which B is in posses- 
sion, claiming title. If he permits B to remain in posses- 


sion until his right of action is barred by the statute, he 
] Ses his property just as cert unty as th ugh the statute had 
declared that at the expiration of the time fixed, the ‘‘lands 
sho ld be dec med, held and consid rec to be the property 
, 
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So in the matter of these Spanish and Mexican land 
erants, the United State having taken poxsession of the 
entire territory embracing the State of California, under 
the treaty of Guadaloupe Hidalgo, established a tribunal 
before which they required all such claims to be presented 
for examination, and asa condition of their being considered 
at all, such claimants were notified to present their claims 
Within the period fixed by the Act. DBy failing or refusing 
to do this they simply forfeited their right of action. 

Since the 3d day of March 1853, there have been no claims 
to land in California by virtue of any right or title derived 
from the Spanish or Mexican Government, save those be- 
fore then presented to the Land Commission, that any 
Court, State or Federal, has had power to recognize for any 
purpose. With that exception, legally there are and have 
been no such claims in existence, and noaction of any 
Court can impart to them any validity. There never 
was a time when the decree of any State court would 
have entitled a claimant under any such grant, whether per- 
fect or imperfect, to a patent from the United States, and 
no action of any Court can now relieve any delinquent 
claimant from the penalty incurred by his failure to present 
his claim as required by law. If any such claimant should 
feel that he bas been deprived of any property to which he was 
either legally or equitably entitled, let him apply to Con- 
gress for relief. But let him not at this late day be per- 
mitted to invoke the power of the State Courts of the State 
of California to interfere in matters over which they never 
had jurisdiction, and which have long-since passed beyond 
the jurisdiction of any Court. 

And to this defendant in error we may properly apply 
the language of this Court in a similar case: 


~~ 
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‘Wohatevei cq lity, ruere.ore, the ce fendant in error may be 
supposed to have, it is for the consideration and decision of 


Coucress, and not for the courts. [If she has suffered Injury 
from ber own icnorance of the law, the power to repair it rests 


with the political p wel of the rovernment, and not the 
‘ » 99 
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iis whole question of the necessity for the presentation 
of pe rfect Goranis, ana the elect their non-presentation, 
seems to have been fally considered by this Court in the 
very recent case of Moore v. Steinbach et al., Sup. Ct., Rep., 
Vol. 8, p. 1071. And Mr. Justice ield, in delivering the 
opinion of the Court, 


‘‘ Assuming that the title under the grant was perfect, the 
obligation of the wrantee was none the less to present his claim 
to the Board of Lund Commissioners for examination. The as- 
certaininent of existing claims was a matter of vital importance 
to the Government in the conduct of its land policy respecting 
the public lands, and Congress might well declare the failure to 
present a claim should be d+emed an abandonment of it, and 
that the land covered by it should be considered a part of the 
public domain.” : : 


VALIDITY OF THE TITLE OF LANDS COMPOSING A PART OF THE 
PUBLIC DOMAIN OF THE UNITED STATES. 

The question of the jarisdiction of State Courts to pass 
upon the title to the public lands of the United States was 
elaborately argued and authoritatively settled by this Court 
many years ago, in the case of I ilcox vy. Jackson, brought 


into this Court on error to the Supreme Court of the State 


‘of Illinois. 


That was a case in which the plaintiff, in the Cireuit Court 
of Cook County, Illinois, claimed title to lands under a cer- 
tificate of the Register and Receiver of Publie Lands of the 
United States, for the’ district in which the lands were situ- 
¢ that the lessor of the plaintiff had proved to 
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uted, statin 
the satisfaction of the said Register and Receiver that he 
was entitled to the right of pre-emption; that he had made 


payments in fall, and that on presentation of said certidcate 
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to the Commissioner of the General Land Office he would 
be entitled to receive a patent for the land deseribed. 


The Legislature of the State of Illinois had passed an Act 
declaring that sucha certifierte of the Register of the United 
States Land Office should be deemed evidence of title in the 
party sufficient to recover possession of the lands described 
in the certificate; and the Supreme Court of the State sus- 
tained such legislation. The case was removed to this Court, 
and Judge Barbour, in delivering the unanimous opinion of 
the Court, said : 


‘Tt has been said that the Stste of Illinois has a right to de- 
clare by law that a title derived from the United States; which 
by their laws is only inchoate and imperfect, shall be deemed as 
perfect a title as if a patent had been issued from the United 
States. That State has an undoubted right to legislate as she 
may please in regard to the remedies to be prescribed in her 
courts, and to regulate the disposition of the property of her 
citizens by descent, devise or alienation. But the property in 
question was a part of the public domain of the United States. 
Congress is invested bv the Constitution with the power of dis- 
posing of the public domain, and making all needful rules and 
regulations respecting it. Congeess has declared, as we have 
said, by its legislation, that in such a case as this a patent is 
necessary to complete the title. But in this case no patent had 
issued, and therefore, by the laws of the United States, the legal 
title has not passed, but remains in the United States. 

‘*Now if it were competent for a State Legislature to say that 
notwithstanding this, the legal title shall be deemed to have 
passed, the effect of this would be, not that Congress had the 
power of disposing of the public lands and prescribing the 
rules and regulations concerning their disposition, but that 
lilinois possessed it. That would be to make the laws of Illi- 
nois paramount to those of Congress in relation to a subject 
confided by the Constitution to Congress only. And the prac- 
tical result, in this very case, would be by force of the State 
legislation, to take from the United States their own land, 
against their owa will, and against their own laws. We hold 
the true principle to be this: that whenever the question in any 
Court. State or Federal, is, whether the title to Jand which had 
once been the property of the United States, has passed, that 
question must be resolved by laws of the United States, but 
that whenever, according to those laws, the title shall have 
passed, then that property like all property in the State is sub- 
ject to State Legislation, so far as that legislation is consistent 
with the admission that the title passed and vested according 
to the laws of the United States. * * * 
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‘‘When a patent has not been issued for a part of the public 
lands, a State has no power to declare any title, less than a 
patent, valid against a claim of the United States.” 

Wileor we Jackson. 13 Pet:, OLd. 


Again this Court says: 

‘With respect to the public domino, the Constitution vests in 
Congress the power of disposition and of making all needful 
rules and regulations respecting it. That power is subject to 
no limitations. Congress has the absolute right to prescribe 
the times, the conditions, and the mode of transferring this 
property or any part of it, and to designate the persons to 
whom it shall be made. No State Legislature can interfere 
with this right or embarrass its exercise.” 

Gibson v. Choteau, 13 Wall., 99. 


And if not the Legislature of a State, surely not a court 
created by such Legislature. 

“© The whole legislation of the Government in reference to the 
public lands, declares the patent to be the superior and conclu- 
sive evidence of legal title. Until it issues, the fee is, in the 
Government.” . 

Bagnell vy. Burdeck,, 13 Pet., 450; 
Jourdan et al. v. Barnett ef al., 4 How., 169. 


No patent ever issued for any part of the lands in con- 
troversy in this case. 


In the case of IVileox vy. Juckson, as in this, the State 
courts had assumed jurisdiction to deal with questions 
touching the disposition of the publie lands of the United 
States. There the State of Illinois, by legislative enact- 
ment, undertook to declare that the certificate of the United 
States Register and Receiver of Public Lands should be evi- 
dence of title upon which to recover possession of the lands 
for which suit was brought, and the State courts sustained 
such legislation. But this Court held that the Legislature 
of the State had no power to interfere with the public lands 
of the United States, and if the Legislature of a State could 
exercise no such authority, surely the State courts estab- 
lished by the Legislature could have no jurisdiction over 
such lands. 


' 
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If it be claim cl, however, that the lands in controversy 


in this ease formed no part of the public domain, all we 
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need reply is, that that is clearly a question for the deter- 
mination of which the State courts can have no jurisdic- 

) ‘ 7 " . 
tion. By Cougressional legislation, these lands which were 


derived through treaty with a foreign Government, have 
been declared to be a part of the public domain of the 
United States, and there, so far as the State courts are con- 
cerned, is an end to all controv rsy. [fi it were deemed 
otherwise—if it were held competent for the State courts 
to determine that such lands should not be deemed a part 
of the-publie domain; that ander the treaty of Guad loupe 
Hidalgo, they had not vested in the United States; the 
effect of this would be to make the decisions of the State 
courts of the State of California paramount to a law of 
Congress, and that, too, in relation to a subject confided by 
the Coustitution of the United Sates to Congress alone. 
And, as was said by this Court of the legislation of the 
State of Iilinois in the case of IVilcox v. Jackson, supra, the 
practical result in this very case would be, by force of il 
decision of a State court, to take from the United States, 
their own lands, against their own will, and against their 
own laws. And we confidently ciaim, that whenever the 
question in any court is, what lands derived under a treaty 
with a foreign Government have become a part of the pub- 
lic domain of the United Stat 's, that question musi be re- 
solved by the laws of Congress, and can never be brought 
within the jurisdiction of the courts of any State. 

The State courts of the State of California have under- 
tuken, in this case, to estublish the validity of a claim to 
lands by virtue of a grant derived from the Mexican Gov- 
ernment, which claim had never been presented to the Board 
of Land Commissioners under the Act of March 3, 1851— 
avd that, too, nearly a third of a century after the presenta- 
tion of such claims has been barred, and all such lands de- 
ciared by said Act of Congress to be a part of the public 
domain of the United States. Conyvress has never con- 
ferred power on the State courts to recognize or establish 
any such grants of lanl for any purpose whatever. The 
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cluim to these lands never was. bro oht within the provis- 
ions of the Act of Congress, by presentation to the Land 
Commission, and 1s therefore void; and the lands having 
been declared by said Act of Congress to be a part of the 
public domain of the United States, are therefore without 
the jurisdiction of the State courts, and the exercise of 
such jurisdiction’in this case was a mere usurpation of jadi- 
cial power, and their whole proce dings utterly void. S 


J. M. GITCHELL, 


Attorney for Plaintiffs in error. 
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Supreme Court of the United States. 


BRIGIDO BOTILLER er at. 


Plaintiffs Ty Error. 


DOMINGA DOMINGUEZ, 


Defendant i Krrov. 


Brief for Defendant in Error. 


This is an action of ejectment, the complaint alleging that the 


plaintiff, Dominguez, was seized in fee. and in possession of the 


undivided one-seventh of the premises 1D controversy ; that the 
1s defendants, Botiller, et al., entered into the possession and ousted 
: Vv #4 the plaintiff therefrom. The defendants filed a joint answer, denying 
that the plaintiff is the owner or entitled to the possession of the 
: premises; and they aver that the premises are the public and unsur- 
¥ veyed lands of the United States; that they are severally In posses- 
sion of separate parcels of the premises, intending in good faith to 


hold the same ‘‘as pre-emption or homestead settlers upon said 
land;” and that they are severally citizens of the United States, and 
over the age of twenty-one years. The premises constitute a portion 
of the Rancho Las Virgenes, situated in the County of Los Angeles, 
which was granted in 1833, by the Governor of California to Neme- 
cio Dominguez, the ancestor of the plaintiff, and to Domingo Carillo. 

The plaintiff proved the genuineness of the grant of the Rancho; 
also that in the year 1835, juridical possession of the Rancho was 
delivered to the grantees, and that they, and tbose deriving title 
from them had been in the possession of the lands up to the time of 
the ouster by the defendants. 

The claim of Nemecio Dominguez for his part of the Rancho was 
not presented to the Board of Land Commissioners, for confirmation, 
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under the Act of March 3d, 1851, to settle private land claims in 
California, he claiming that his grant constituted a perfect title, 
which did not need any confirmation by the authorities of the United 
States. 


43 
THE ReEcorD IN THE CAUSE DOES NOT PRESENT ANY FEDERAL QUESTION; 
AND THE Writ oF ERROR SHOULD BE DISMISSED. 


The only ground upon which the plaintiffs in error can contend 
that a federal question is presented in the case, is found in the 
clause of Sec. 709, of the Rev. Stats. of the U.S., which is: ‘‘ Where 
any title, right, privilege or immunity is claimed under * * * 
any treaty or statuteof * * * the United States, and the 
decision is against the title, right, * * set up or claimed 
by either party, under such : statute.” 

Bat the plaintiffs in error do not claim any right in themselves 
under any Statute of the United States. The utmost extent of their 
claims is, that under the operation of the Act of March 3d, 1851, 
the title vested in the United States. The cases in this Court, ¢om- 
mencing at an early day, are uniform to the effect that the claim on 
the part’of the defendant in ejectment, that the title to the premises 
in suit is outstanding in a ¢hird person, by virtue of a treaty or a 
Statute of the United States, does not bring the case within the 
provisions of Sec. 709, of the U. S. Rev. Stats.—the provision being 
substantially the same as that of Sec. 25 of the Judiciary Act. The 
claim must be in his own behalf in order to present a federal ques- 
tion of which this Court has jurisdiction, on a writ of error toa 
State Court. We cite: 

Owings vs. Norwood, 5 Crouch, 344. 
Henders mn vs. Tennessee, 10 How., 311. 
Long vs. Converse, 91 U.S, 112. 
Miller vs. Lancaster, 106 U. S., 542. 


af . 
* * 


Il. 
THE GRANT OF THE Rancuwo Las VirnGENES CONSTITUTED A PERFECT 
MEXICAN TITLE. 


The title under which we claim was granted to our ancestor under 
the Colonization Law of Mexico of August 18th, 1824, and in pur- 
suance of the regulations of November 21st, 1828, which were made 
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for the purpose of carrying the Colonization Law into effect. The 
proceedings were all had between the years 1833 and 1835, both 
inclusive. 
The Colonization Law may be found in Hall’s Mexican Law, S. 
488 ef sey. 
And the Regulations of 1828 in note to U. 8. vs. Cambuston, T 
Saw., 593. 
See also— 
Rockwell’s Span. and Mex. Law, p. 453; 
Hornsby vs. U. S., 10 Wall., 231. 


The following proceedings and steps were had and taken in the 
making of the grant, some of which we will hereafter notice more 
in detail: 

1. The petition to the Governor for ‘‘ Las Virgenes.” 

It is in the usual form, and conforms to the requirements of the 
Regulations of 1828. The petition was presented by Domingo 
Carillo and Nemecio Domingues. We claim under Domingues. 
(Translation of the petition into English, Record, p. —.) 

2. The deseno which accompanied the petition. This is more 
than usually accurate. 

o. The order of reference. The petition was referred to the 
Ayuntamiento of Los Angeles for information whether the petition- 
ers possessed the requisite qualifications, and whether the lands 
were such as should be granted, ete. (Fol. 65.) 

4. The informe. ‘This was returned by the Ayuntamiento, and 
wus favorable to the petitioners. 

A reference was also made by the Governer to the Reverend 
Father Minister of the Mission of San Fernando, who reported 
unfavorably to the petitioners. 

The Governor thereupon ordered him to furnish proofs of the 
matters mentioned in the report. 

To this order a reply was made by him. 

The Governor held that the report or reply was not entitled to 
credit, ete., and demanded further proofs, and ordered that they be 
furnished at his earliest convenience. 

Further proofs not being furnished by the Reverend Father Min- 
ister, the Governor referred the matter to the Alealde of Los Ange- 
les, directing him to find upon certain points or issues of fact. 

The Alealde accordingly proceeded to take the testimony and 


reported to the Governor. And this was favorable to the petitioners, 
and all that the law required. 


o. The decree of concession, or marginal decree, as it is some- 
times denominated. 

The decree was thereupon made by the Governor to Domingo 
Carrillo and Nemecio Domingues, of the lands known by the name of 
‘‘ Las Virgenes,” —the concession bearing date October Ist, 1834. 


6. ‘The despacho, or titulo, as it is sometimes called. 

This document was issued by the Governor, bearing date Octo- 
ber Ist, 1834. | 

It is in the usual form in such cases, and grants to the petitioners 
‘‘the tract of land known by the name of Las Virgenes, bounded by 
the Mission San Fernando and the Rancho Conejo.” 

It contains the usual conditions, and directs that the proper 
Judge cause the land to be measured, in accordance with the ordi- 
nances for the designation of boundaries ; in other words, directs 


that juridical possession be given. 


7. The approval by the Department Assembly. 
This is dated August 28th, 1835, and is in the usual form. 


8. The record of the title in the archives of the Government. 


9. Detivery oF JuripicaL Possession. — This proceeding is 
characterized by more than the usual formality and precision. The 
Alealde had the aid of a competent surveyor—Abel Steari.es—who 
measured the courses, aud caused the corners to be marked. The 
possession was duly delivered; in fact, Nemecio Domingues had 
already taken the possession under the grant. 

These proceedings, commencing with the petition and terminat- 
ing with the delivery of the juridical possession, conformed to the 
law, and constituted all the proceedings that were required, under 
the Mexican system, in order to vest in the petitioner the title to the 
lands granted. 

Upon an examination of the Colonization Law of 1824, and the 
Regulation of 1528, it is apparent, and will not, we think, be doubted 
by any one, that the intent of the law and regulations was to confer 
the ownership of the lands granted; to invest the grantees with what, 
under the common law, is called ¢it/e to the lands. The proceedings 
prescribed by the regulations were devised for the purpose of vest- 
ing title absolutely in the grantee. In that respect, the system was 
intended to be as complete, as is the system of purchase from the + 
United States, terminating with the patent issued to the purchaser. 
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It is unnecessary to discuss the proposition that the purpose of that 
Qf law and those regulations was to enable persons to require the com- 
. a7 plete ownership of land, to give them the title absolutely, for it has 
never been doubted. 

If it be possible to convey title under those regulations, then we 
say that the title vested in our ancestor, Nemecio Domingues, and 
his associate, Domingo Carrillo ; for all the proceedings were regu- 
lar; and they were particularly accurate, as compared with most 
other grants of land in California. Every step, down to and inelud- 
ing the issue and recordation of the titulo, and the approval thereof 
by the Department Assémbly, is regular and legal; and the delivery 


. *F 


of juridical possession appears to have been made and given with 
more than the usnal care and precision; and in that regard it com- 
pares favorably with that \\ hieh is reeited and mentioned with appro- 
bation in 

Malarin Vs. Unite i States | Wall., 2389. 


The Court, in that case says, in entire harmony with the decis- 
ions on this point, that the juridical possessicn delivered soon after 
the execution of the grant, dissipates all doubt as to the amount 

' yranted—whether one league or two leagues 
The juridical possession was followed, or, more accurately speak- 
ing, was accompanied and preceded, as well as followed, by the act- 
ual possession of the lands by the grantees. 
. It is said in 

Graham vs. United States, 4 Wail., 261: 

‘The Mexican law, as well as the common law, made a formal 
delivery of the possession, or livery of seisin, of the property, essen- 
tial after the execution of the grant, for the investiture of the title.” 

It is said in 

United States vs. Pico, 5 Wall., 539, 
| that the juridical possession ‘‘ bound the former Government, and 
is equally binding upon the officers of our Government.” Citing, in 
support of the proposition, 

Graham vs. United shates, 4 Waill., 260. 

The Court says, in 

Van Reynegan vs. Boiton, 95 U. 8., 39: 

’ ‘‘And when the approval was obtained, there was another pro- 
ceeding to be taken which was essential to the complete investiture of 

the title, and that was the formal delivery of the possession of the 
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property by the magistrate of the vicinage, called, in the language 
of the country, the delivery of the juridical possession. This pro- 
ceeding involved the establishment of the boundaries of the tract, 
when there was any uncertainty respecting them. If they were 
designated in the grant, it required their ascertainment and identifi- 
cation; if they were not thus designated, it required the measure- 
ment of the quantity of the grant, and its segregation from the 
public domain. * * * Ordinarily, the boundaries thus estab- 
lished would be accepted as conclusive by our Government. ” 

The several acts and proceedings in making a grant are recited in 

l nite! States vs. Moreno, 1 Wall., 400, 
and they are not more accurate or precise in any respect than those 
in this case. The Court there says: 

‘‘The record presents every link in the chain of a perfect espedi- 
ente.” 

We have here a perfect espediente; a confirmation by the De- 
partmental Assembly; a delivery of the juridical! possession of the 
land granted, aud the actual possession of the land by the grantees. 
We can, therefore, with all propriety, claim that our ancestor took 
a perfect title, if it was possible to acquire a perfect title under the 
Colonization Law of Mexico. The cases above referred to, and oth- 
ers that might be cited, leave no room to doubt that it was the intent 
of the law and the regulations to furnish the means by which indi- 
viduals might acquire the title—the entire title—to tracts of land, 
then held by the Government of Mexico. 

The law has been fully complied with, and the grantee took the 
title—the perfect title—tv the lands granted by the Governor, and 
defined and described in the juridical possession. 

The only objection that has been presented to our claim of a per- 
fect Mexican title, is the fact that the delivery of juridical possession 


preceded the approval of the grant by the Departmental Assembly. 


This point was presented to the Supreme Court of the State upon 
petition for re-hearing, but it was overruled. See 
Dominguez vs. Botiller, 74 Cal., 457. 

Juridical possession was given June 9th, 1835. 

Approval by Department Assembly, August 29th, 1835. 

Neither the Colonization Laws of 1824, nor the Regulations of 
1828, prescribe the order in which the several steps in the proceed- 
ing must be taken. Nor was one uniform order in that regard pur. 
sued by the government officials. There is no reason deducible from 
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the nature or purpose of the proceeding, why the approval should 
precede the juridical possession, but in fact, in many instances, it 
ought to succeed it, in order that the boundaries might be accurately 
known, prior to the approval. And where, as here, the grant was of 
a specific parcel—not a grant of a specific amount of land—the jurid- 
ical possession nearly identified the boundaries aud did not in any 
manner affect or limit the grant. 
Van Reynegan vs. Bolton, supra. 

There are many cases which show that the Mexican officials did 
not regard the observance of any particular order, as of the essence 
of the proceeding; and we will mention a few of them. 

The diseno did not always accompany the petition, but was often 
dispensed with by the Governor, in the exercise of his dispensing 
power. 

Fremont vs. U. se 7 Howard, 561. 

A concession was approved by the Department Assembly, ou 
condition that within four months, the grantees would furnish the 
Governor with the diseno. : 

l’. S. vs. Vaeu, 18 How., 556. 
See U.S. vs. Moreno, 1 Wall., 400. 

In one instance the Governor issued the formal grant, and ordered 
the petitioner to amend the cliseno. 

U. S. vs. Moreno, 1 Wall., 400. 

In some instances it was dispensed with. 

Hornsby vs. U. S., 10 Wall., 237. : | 

In some instances the ‘forme accompanied the petition for the 
grant. 

It would be supposed, that if the order of the several steps in 
the proceeding was essential, the most importance would be attached 
to the provisions of Art. 8th of the Regulations of 1828, to the effect 
that upon the grant. being made, ‘‘a document signed by the Gov- 
ernor. shall be given.” That article, literally interpreted, requires 
the approval of the Department Assembly to be given, before the 
issue of the formal title paper—the tituto; but it is a matter of 
common knowledge that, early in the administration of Governor 
Figueroa, who devised the tituto, or formal title paper, and from 
thence to the change of flags during Governor Pico’s administration, 
the tituto was more frequently issued before the npproval of the 
Departmental Assembly was given. 

Pico vs. U. S., 2 Wall., 251; and many other cases. 
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We will mention a few instances in which the juridical possession 
preceded the approval of the Departmental Assembly; in all of 
which the grants were confirmed under the Act of 1851. We have 
examined the records in all of the instances mentioned. The num- 
bers given are the numbers of the cases in the Land Commission 
given in Appendix to Hoffman’s Reports. 

Sotoyome Rancho, No. 16.—Juridical possession given in 1544. 
Approved by Departmental As<embly, in 1845. 

Huichicha Rancho, No. 165.—-Possession, 1842. Approval, 1845. 

Canada de Chorro Rancho, No. 220.—Possession, May 1846. 
Approved, July 1846. 

Santa Anita Rancho, No. 343.—Possession, April 1845. Ap- 
proved, May 1845. 

Jurapa Rancho, No. 361.—Possession, 1838. Approved 1840. 

Huasna Rancho, No. 363.—Possession, 1844. Approved, 1846. 

Los Nogales Rancho, No. 383.—Possession, April 1840. Ap- 
proved, May 1840. 

El Nigre Rancho, No. 399.—Possession, 1843. Approved, 1845. 

La Habra Rancho, No. 401.—Possession, 1859. Approved, 1840. 

San Lbernardo Rancho, No. 454.—Possession, 1842. Approved,. 
1845. 

The cases and instances above cited show that the officials of the 
Mexican Government did not rigidly observe any particular order in 
the proceedings for the grants of public lands—that they regarded 
the proceedings as valid and sufficient to transfer the title, if all the 
steps were taken, which were required by the Colonization law of 1824, 
and the Regulations of 1828. 

The law required that the Governor should transmit the espe- 
diente to the Departmental Assembly for its approval, and it will 
not be presumed that the Governor would have transmitted the doc- 
uments to the Departmental Assembly, or that the latter would have 
approved the grant—thus making it definitively valid—if there had 
been any fatal irregularity in the proceedings. 

This Court says in Fremont’s case that it is often necessary to 
inquire into official customs, forms, and usages of the former govern- 
ment; and that they constitute what may be called the commor or 
unwritten law of the country, while under that government. 

Fremont vs. U. S., 17 How., 557. 


And the Court said that it would not give the Mexican laws a 
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narrower or stricter construction than they received from the autho- 
rities of that government. 

i}. S, Vs. Hornsby, LO Wall.. 937. 

Fremont vs. U. S., 17 How., 557. 

/. S. vs. Johnson, | Waill., 329. 

It is apparent, from the usage among government officials, that 
the relative times of the approval! of the grant by the Departmental 
Assembly, and the delivery of juridical possession were not regarded 
as material; that those officials did not consider that the efficacy of 
the approval was or could be impaired by the fact that it had been 
preceded by the juridical possession—in this case by less than three 
mouths; and we are confident that this Court, should it consider 
that the order in which those proceedings were had, was, under a 
construction of the laws and usages then in force, an irregularity, it 
was not a material or fatal irregularity. 


fig 
THe Tire Being Perrecr Unper THE CoLonizATION. Law or MeEx- 
ICO AND THE REGULATIONS OF 1828. Ir was Not REQUIRED TO 
BE PRESENTED TO THE BoARD Or LAND COMMISSIONERS, UNDER 
THE Act. oF 185l1. 


This proposition would seem to be fully settled in-the Supreme 
Court of the State in 
Minturn vs. Brower, 24 Cal., 644, 
The decision in that case is mentioned with approval in 
Stephenson vs. Bennett, 35 Cal., 431. 
Ste inbach Vs. Moor , OU Cal., 507. 
Seale vs. Ford, 29) Cal., 107. 


Banks vs. Moreno, 39 Cal., 237. 


The case of Minturn vs. Brower was very carefully, thoroughly 
and elaborately considered by the Court; and the doctrine there laid 
down that it was not the intent of the Act of March 3d, 1851, to 
settle private land claims in California—to require persons holding 
perfect titles to lands in California to present them to the Land 
Commission provided for by that act for confirmation; and that the 
holders of such titles could not be required to present them for con- 
firmation, under the penalty of forfeiture of their titles for failure 


10 


so to present them, would seem to be sustainable upon well-recog- 
nized principles of constitutional law. Those principles have often 
been stated by this Court in cases involving questions of title de- 
rived from foreign governments; and have sometimes been applied 
by the Court to cases presenting features similar to those in this 
ease. We will hereafter refer to some of those cases. 

We think that there would never have been any doubt upon 
this question, were it not for certain dicta in 

Fremont Vs. Uinted States. L7 How.. $52: 

United States vs. Fossatt, 21 How.. 445. and 

More vs. Steinbach, 127 U.S., 70, 
to the effect that the Act of 1851 required the holders of all titles 
derived from the Spanish or Mexican Governments, whether perfect 
or imperfect, to present them to the Land Commission for confirma- 
tion; that the requirement of the act extended not only to the hold- 
ers of equitable, inchoate or imperfect titles, but also to the holders 
of perfect titles. 

We employ the term dic/a with the greatest respect for the Court 
and its de ‘Isions in those cases, and we mean thereb, only to Say, 
that the record in neither of those cases presented the question as 
to whether the act required the presentation to the Land Commis- 
sion of perfect titles. 

Lt will be conceded on all hands—and there can be no doubt 
upon the point—that when the holder of any title derived from the 
Spanish or Mexican Government, presented his claim of title to the 
Land Commission for confirmation he submitted himself and his 
title to the jurisdiction of the Land Commission, and of the Courts 
to which an appeal might be taken from the decree of the Land 
Commission. The decree of either of those Courts was as final, so 
far as it respects his title, and as conclusive upon him, as would be 
a judgment in ejectment in an action in which he and the United 
States were the opposing parties. He would not thereafter be heard 
to say that the title which those tribunals had declared invalid, and 
had rejected, was in fact valid ; nor could he be heard to aver that 
he was entitled to other or further lands than were awarded to him 
by the decree of confirmation, and the proceedings had under the 
decree. There are several cases to this effect in the Supreme Court 
of the State, and none to the contrary so far as we are advised. 

In Fremont vs. U.S., and U.S. vs. Fossatt, supra, the respective 
claimants presented to the Land Commission their titles, for con- 
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firmation; and the same was true of both the parties to More vs. 
Steinbach. The question whether it was necessary that the claimants 
should present their respective petitions for the confirmation of their 
titles could not by any possibility bave arisen. 

The cases of Fremont and of Fossatt were appeals taken from the 
decrees in the confirmation proceedings; and in such cases it is diffi- 
cult to see how the question of the wecéessity for the presentation of 
even those claims for confirmation, could have arisen. Both of these 
cases were cases of imperfect titles. There had been no delivery of 
juridical possession in either, and therefore each title was an imper- 
fect title in the proper sense of that term. No question, therefore, 
could legitimately have been presented in either case, as to whether 
a perfect title required presentation andér the Act of 1551. No ques- 
tion was or could have been presented in either of those cases as to 
whether a title which was definitive and final under the Mexican sys- 
tem of conveyance of public lands, could, under the terms of the 
treaty, be forfeited by the United States. 

In More vs. Steinbach, the Mexican titles under which the respect- 
ive parties claimed, and which had been confirmed, were imperfect 
titles. The defendants claimed that their title was a perfect Mexican 
title, and contended that a confirmation of the title was not needed 
—they being fully protected by the treaty between the United States 
and Mexico. ‘To this position the Court made two conclusive an- 
swers: Ist, The defendants’ grantors having voluntarily submitted 
their title to the jurisdiction of ths tribunals appointed by the Act 
of March 3, 1851, as they had the right to do, are compelled to abide 
the decree of those tribunals. (Lhe lands in controversy were not 
included within the boundaries of the lands described in their decree 
of confirmation.) 2d, The defendants’ grantors did not have a per- 
fect Mexican title, because there was wanting from the proceedings 
one of its essential parts—the juridical possession. Having fully 
overthrown the defendants’ point by each of those answers, it was 
unnecessary, we submit, for the Court to assume the existence of a 
fact which the record showed did not exist—that is to say, the deliv- 
ery of the juridical possession of the rancho, by a proper officer 
under the Mexican Government—for the purpose of overthrowing 
the position of counsel, which was not based upon the facts in the 
record. Can it not be said, with propriety, that a determination as 
what the Act of March 3, 1851, would have required of the holders 
of that title, had there been a juridical possession of the land—had 
they possessed a perfect Mexican title—amounts only to a dictum. 
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This Court in 

United States vs. Moreno, 1 Wall., 404, and 

Beard vs. Federy, 3 Wall., 478, 
and the Supreme Court of the State in 

Estrada vs. Murphy, 19 Cal., 248, 
carefully save perfect titles from the construction given in those cases 
to the Act of 1851, holding only that the Act required the presenta- 
tion to the Land Commission, of imperfect titles—such titles as were 
involved in those cases. 

We may with propriety repeat, in substance, what is said in 
Minturn vs. Brower, supra, that no ease has been .cited, and none, 
we think, can be found, in which a title, perfect under the Mexican 
law, was produced before the Court for adjudication, in any form or 
for any purpose, in which it was held that the title was extinguished, 
because a petition for its confirmation was not presented to the Board 
of Commissioners; nor « case involving a perfect title, in which it 
was held that Congress intended, by the Act of 1851, to declare that 
lands held under such title should be deemed public lands of the 
United States, if the title should not be presented for confirmation. 

The title by which the plaintiff holds, is no different in its ele- 
ments, from that by which personal property is held by private par- 
ties. Land is no more subject to confiscation by the Government 
than is personal property. The law of nations affords to all parties 
within territory ceded by one nation to another, the same protection 
t» one species of property that it does to another. In other words, 
the government to which territory is ceded, acquires no right to the 
property which had vested in any inhabitant of the territory prior to 
the cession. 

Articles 8 and 9 of the Treaty of Guadalupe Hidalgo, were made 
in full recognition of this great principle of international law. Those 
principles were not inserted in those articles for the purpose of giving 
any new right to the citizens of the ceded territory, but simply in 
conservation of the recognized right of such citizens. 

The 8th Article provides that Mexicans now established in the 
ceded territory, shall have the right to continue to reside therein, or 
to remove at any time therefrom; and that they shall retain the prop- 
erty which they possessed therein, or may dispose thereof, and re- 
move the proceeds thereof, without being subject on that account to 
any contribution, tax or charge whatsoever; and then provides that, 
‘‘In the said territories, property of every kind, now belonging to 
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‘* Mexicans not established there, shall be inviolably respected. The 
‘* present owners, the heirs of these, and all Mexicans who may here- 
‘after acquire such property by contract, shall enjoy, with respect 
‘to it, guarantees equally as ample as if the same belonged to 
‘ citizens of the United States.” 

The 9th Article provided that Mexicans, who should choose, might 
continue to reside in the ceded territory, and be admitted ‘‘ to the 


es 

a- enjovment of all the rights of citizens of the United States, according 

re to the principles of the Constitution; and in the meantime shall be 

maintained and protected in the free eujoyment of their liberty and 

in property, and secured in the free exercise of their religion, without 

e, restriction.”’ 

nn These articles would seem to preserve the rights of property then 

- held by Mexican citizens in the ceded territory; and in that respect, 

4 such citizens are placed on the same footing as citizens of the United 

“J States. 

it There is abundant authority in support of these propositions, 

ut although in view of the recognized principles of the law of nations, 

e no authority would appear to be needed. 

. The treaty under consideration in 

‘= United States vs. Percheman, 6 Pet., $7, 

_ contains this language: 

it ‘* His Catholic Majesty concedes to the United States, in full prop- 

s ‘‘ erty and sovereignty, all the territory which belongs to him, situ- 

n ‘‘ ated to the eastward of the Mississippi, by the name of East and 

'y ‘* West Florida.” 

e The Court, in commenting uj on that article of the treaty, says: 

O ‘‘A cession of territory is never understood to be a cession of the 
‘ territory belonging to its inhabitants. The King cedes that only 

e ‘‘ which belonged to him. -Lands which he had previously granted 

e ‘‘ were not his to cede. Neither party could so understand the 

“ ‘cession. Neither party could consider itself as attempting a wrong 

1 ‘‘to individuals, condemned by the practice of the whole civilized 
‘world. ‘The cession of territory, by its name, from one sovereign 

3 ‘“to another, conveying the compound idea of a surrender, at the 

c ‘‘same time, of the lands and the people who inhabit it, would be 

> ‘‘ necessarily understood to pass the sovereignty only, and not to 

. ‘‘ interfere with private property.” 7 

The opinion of Chief Justice Marshall contains other expressions 


clearly indicating a recognition of the principles of the law of nations, 
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that the cession of territory by one nation to another did not transfer 
any right of property belonging to private persons. 

The same learned Judge, in 

United Staies vs. Clark, 8 Pet., 465, 
expresses the same idea. In that case, as well as in the case just 
cited, the question related to the title to lands claimed under a 
Spanish grant in Florida. He says: 

‘* Neither the law of nations nor the faith of the United States 
“ would justify the Legislature in authorizing these Boards to annul 
‘* pre-existing titles which might consequently be asserted in the 
‘ ordinary Courts of the country against any grantee of the Ameri- 
‘* can Government.” 

However convenient it might be to the Government in ascertain- 
ing the boundaries of its own land, to which it acquired title by the 
cession from Spain, to have individuals holding perfect titles to lands, 
present their titles to some officer or tribunal, the Court were unable 
to find—and we hazard nothing in saying that there cannot be found— 
any principle of law which would uphold the right of the Govern- 
ment to which the cession had been made, to forfeit the title already 
existing in private parties, under the pretense of ascertaining the 
boundaries of its own lands. Mere considerations of convenience 
to the Government will not justify confiseation. 

We so contend, in full recognition of the principle, that parties 
who require the aid of the Government to perfect their titles, must 
comply with such reasonable rules and regulations as the Govern- 
ment may prescribe, in that regard. We will hereafter refer to the 
question whether the Government, for the purpose of segregating its 
lands from those held in private ownership, ean legally adopt such 
rules and regulations as will compel private persons to produce and 
prove their titles, under the penalty of forfeiture of the lands. 

In United States vs. Wiggin, 14 Pet., 349, the Court refers to 
Percheman’s case, supra, and to the ease of United States vs. Arre- 
dondo, 6 Pet., 691, and says, that one reason for the construction © 
given to the treaty then under consideration was, that the law of 
nations protected perfect titles, and that it would be unnatural to 
hold that perfect titles should be subject to investigation by this 
Government. 

It is said by the Supreme Court, in 

Henderson vs. Poindexter, 12 Wheat., 545, 
in considering titles to lands, east of the Mississippi, and the 
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Act of 1803, organizing a Board of Commissioners, for their 
confirmation, that ‘‘ the whole legislation on this subject requires 
‘‘ that every title to lands in the country which had been occupied 
‘‘ by Spain, shoald be laid before the Board of Commissioners. 
‘The motives for this regulation are obvious; and as the titles have 
‘€ no intrinsic validity, it was opposed by no principle. Claimants 
“ could not complain, if the law which gave validity to their claims, 
‘‘ should also provide a Board to examine their fairness, and should 
‘make their validity depend upon their being laid before that 
‘* Board.” , 

Such claimants, we repeat, needed the aid of the tribunal consti- 
tuted by Congress, to inquire into the validity of such inchoate and 
imperfect titles as they then possessed, in order that if they estab- 
lished such imperfect or inchoate titles, they might receive from the 
Government a grant of the complete and perfect title. But no con- 
siderations or reasons of that character can be suggested when the 
holder possesses what has been denominated a perfect title. He 
needs no aid from the Government. His title to his lands requires 
the action of no tribunal for its protection.or support; in that respect 
hts title would stand as would his title to cattle or money within the 
same territory. The Government could not, by legal possibility, 
give him any aid in the perfection of bis title to either, for it is 
already perfect. 

[t must be remembered that the right and sovereignty acquired 
by the United States over California, came by virtue of the cession, 
which was as essentially a contract between the two Governments, as 
would be a similar agreement between two private parties holding 
adjacent lands. The rights of individuals residing within the ceded 
terriiory would be protected to the same extent, and in the same 
manner, and by the same principles of law, that they wou!'d in case 
of the cession of territory by one State of the Union to another 
State. It is manifest that, in the case supposed, if an individual 
holds an imperfect title to lands within the territory ceded, he would 
need the aid of laws, or a tribunal, or of both, to enable bim to 
acquire the legal title to his real estate. The State receiving the 
cession might provide that such title should pass by virtue of the 
proceedings carried on in either the legal or political departments of 
the Government. The individual holding an imperfect title has, for 
instance, a certificate of purchase issued by the State which had 
ceded the territory; he could acquire the legal title to the lands only 
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by application to the State to which the cession was made. He could 
not complain of any proper conditions or regulations prescribed by 
law, to enable him to perfect his title. But no one will claim, we 
think, that an individual who held his lands by virtue of a patent, 
issued by the State which had ceded the territory, could be required 
by the State to which the cession was made, to apply to any tribunal 
or authority whatsoever, for the purpose of re-perfecting that which 
is already perfect. 

A treaty can transfer from one sovereign to the other nothing 
except that which the granting power owned or possessed. A right 
or title which the granting power had therefore transferred or con- 
veyed to another, could not be transferred by it to another sovereign. 

It was not the intent of the Act of 1851, to subject perfect titles to 
the action of the Board of Commissioners. The provisions of Sectiou 
8 of that Act, that all titles should be subjected to the decision’ of the 
Land Commissioners, must be read and interpreted with reference to 
the other provisions of the Act, aud the treaty, and the laws of nations. 
It requires no argument to prove that the provisions of the Act are 
to be so construed, if possible, so as to respect and preserve private 
rights. 

[In support of the position that perfect titles, granted and issued 
prior to a cession of the territory within which the lands are situated, 
do not need the aid of proceedings instituted by the Government 
receiving the cession, and cannot be confiscated by that Goverment, 
we refer the Court to the large number of cases in the Supreme 
Court of the United States—some of which we shall cite—uarising 
within the territories formerly ceded by Frauce and by Spain—in 
Louisiana and Florida. It is repeated over and again that a perfect 
title needs no confirmation. 

The case of United States vs. Reynes, 9 How., 144, was a proceed- 
ing for the confirmation of the title to lands in Louisiana. The 
terms of the Statute involved in that suit are not the same in. all 
respects as those of the Act of 1851; but the principles involved in 
the legislation, and the question of the authority of Congress, are 
the same as here. The Court there, in considering the claim of 
right on the part of the petitioner, under the Act of Cougress, says: 

— * Tn answer to this pretension of right under the Act of 1824, it 
‘‘ might be sufficient to observe, that if this right be asserted in 
‘virtue of a perfect Spanish title, it would seem to be comprised 
‘‘ neither within the mischief nor the remedy contemplated by the 
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‘‘ Statute. The mischief intended to be provided for by the Act of 
‘€ {824 was the inchoate and incomplete condition of the titles, having 
‘a fair and just and legal inception under either the French or 
‘Spanish Governments of Louisiann, but which, by reason of the 
‘‘ abdication or superseding of those governments, and by that cause 
‘alone, had not been completed. ‘The remedy was to bring such 
‘ titles before the Courts of the United States, and there to render 
‘“ them complete, and to establish them by proof of the legality and 
‘<iastice of their origin and character. Such, then, being the mis- 
‘chief declared, and such the remedy provided by the Statute, it is 
‘ difficult to perceive the reason or auth arity for bringing before the 
** Courts merely for supervision, titles a leged to be already per- 
= fected under the unquesti mnabl and competent authority of either 
‘* Spain or France.” 

In United States vs. Phila. & N. O., 11 How. 648, 
the Court affirms the doctrine of the case last cited, to the effect 
that no power existed under the Act of Congress to pass judgment 
on a perfect grant, but upheld the jurisdiction of the Court in cases 
of titles not perfect. 

In United States vs. Pillarin, 13 How., 9, 
Chief Justice Taney, in speaking of a perfect title, says it is ‘* pro- 
tected by the treaty, and is independent of any legislation by Con- 
yress, and requires no proceeding of any Court of the United States 
to vive if authority.” 

Ly Dent Vs. Kimeuer. ld \\ *ali., 312, 
titles having their inception prior to the cession of Louisiana were 
under consideration. We are well aware of the difference between 
the language of the Act of Congress there involved and that of the 
Act of 1851; but both the principles there laid down, and the lan- 
guage used by the Court, are applicable here—the principles being 
broad, general principles, applicable to titles in ease of a change of 
sovereignty. The Court there says: 

‘The titles which were perfect before the cession of the terri- 

‘ tory to the United States continue so afterwards, and were in no 
‘* wise affected by the change of sovereignty. ‘The treaty so pro- 
‘* vided, and such would have been the effect of the principles of the law 
‘‘ of nations, if the treaty had contained no provision on the sub- 
‘‘ject. According to that code, a change of government was never 
‘* permitted to affect pre-existing rights of private property. Per- 


‘fect titles are as valid under the new government as they were 
‘‘ under its predecessor. But inchoate rights, such as were those of 
‘‘Cere, were of imperfect obligation, and affected only the con- 
‘ science of the new sovereign.” 

It is sometimes urged that considerations of convenience to the 
United States in ascertaining the bounds of the public lands justi- 
fied the enactmeut of laws compelling persons holding titles to lands 
to submit their titles to certain tribunals for investigation, and to 
prove their validity, under the penalty of forfeiture of all right in 
the lands for failure to comply with those requirements. What 
would be said to a claim of like authority by the State of New*York, 
because of the actual or alleged existence of many ‘‘ gores” and par- 
cels of land lying between two or more patents? Upon what legal 
principle could the State of Kentucky, for a like convenience, and 
under a sivcilar penalty, require the production of warrants, surveys 
and patents for lands in that State? The right of a State in this re- 
gard is not inferior to that of the United States. Should it be thought 
by Congress that the bounds of the Presidio Reservation were uncer- 
tain and ansettled, Congress, upon the grounds of convenience, 
might require the holders of all titles to lots in San Francisco to 
present them for investigation to some commission or other tribunal, 
under the penalty, for failure or refusal, of a forfeiture of their lots. 

No one has undertaken to point to the provision of the Constitu- 
tion which authorizes Congress, under the guise of ascertaining or 
segregating the public lands, to forfeit the titles of private persons, 
which had become perfect, before the cession of California to the 
United States. There ought, at the very least, to be a judgment of 
forfeiture, to which the holder of the perfect title was a party. 

[t has sometimes been urged that the requirement of the presen- 
tation of perfect titles for confirmation is annlagous, in point of 
power, to the statute requiring the registration of deeds made prior 
to the statute; and also to statutes of limitations as applicable to 
antecedent causes of action. But the analogy is not real—nor, in- 
deed, is it apparent. ‘Those statutes are State statutes. The States 
have, and the United States have not, the power so to legislate. 
Those statutes merely regulate rights and remedies in respect to 
property as between individuals, subject to the jurisdiction of the 
respective States, in which both parties to the action claim title to 
the property, and the judgment determines the issue as to which 
party holds the better title. 
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Registration acts do not provide that if the vendee shall not, 
within a given time or event, register his deed, the lands shall be 
deemed to be the lands of the State. Adverse possession, main- 
tained by an individual, does not cause the title to the land to vest 
in the State. 

The United States may dispose of its title to lands as it may 
deem proper; but it has no power to vest our title in itself by any 
legislative enactment; nor to acquire it against our will, in any map- 
ner, except by the exercise of the power of eminent domain, or by 
indgment of forfeiture for crime. 

IV. 

We contend that 

CONGRESS HAD Not Power, UNDER THE CONSTITUTION, TO REQUIRE 
THE PRESENTATION OF PerRFect TITLES TO THE BOARD OF 
LAND COMMISSIONERS, UNDER THE PENALTY OF FORFEITURE OF 
THE LAND. 

This point was not presented in JJinturn vs. Brower, 24 Cal.,—at 
least, not in the form now attempted. The State, upon its admis- 
sion into the Union, succeeded—as was said of Alabama—to all the 
rights of sovereignty, jurisdiction, and eminent domain. 

Pollard vs. Hagan, 3 How., 223. 

The State lias all the powers pertaining to sovereignty, except as 
limited by the Constitution of the United States. All persons and 
property were subject to its dominion. It has authority to provide 
for the acquisition, tenure and transmission of titles to property. It 
regulates domestic relations, trusts, agency and the like. It pos- 
sesses the right of eminent domain, and all escheats vest in the 
State. The State has the ultimate jurisdiction over persons and 
things, except as limited by the Constitution of the United States. 

New York vs. Miller, 11 Pet., 202. 

The Colonization Law of 1824 and the Regulations of 1828 were, 
after their adoption, and until superseded by the Treaty of Cession, 
the only laws in force regarding the granting of public lands in 
California. 

U. S. vs. Vallejo, 1 Black, 554. 
U.S. vs. Workman, 1 Wall., 761. 
U. S. vs. Osio, 23 How., 248. 


Those laws provided the means for the acquisition of the enftre 
and perfect title by the persons who should petition for grants of 
lands. | 

The Court will take judicial notice of the laws of Mexico relating 
to the granting of public lands. 

U.S. vs. Turner, 11 How., 668. 
Fremont vs. U. S., 17 How. _ 
UU. Bi we. Fe oh 98 U. 42! 
Payne vs. Treadwell. a C ‘al. goat 

And they will take notice of those laws, as they would of a State 
law of California for the sale of the public lands of the State, and 
under which lands have been sold, but which was afterwards re- 
pealed, upon the adoption of a new law upon the same subject. 

Title acquired under the Colonization Law is entitled to the same 
respect and protection as the title acquired under the first or any 
other law of the State, providing for the sale of public lands of the 
State. No one would have the hardihood to attempt to uphold an 
Act of Congress which, for the alleged purpose of enabling the pub- 
Jic lands of the United States to be segregated from lands which 
the State acquired by virtue of its sovereignty—such as the tide- 
lands, large portions of which had been sold to private persons, — 
should require all persons claiming title to lands within the State to 
present their titles to some tribunal created by the Act, in order that 
the question of their validity might be determined; and should 
enact that all titles not so presented should be deemed void. 

The Bench and the Bar seem to have discussed the Act of 1851, 
as if it had been passed while California was a mere province of the 
United States, and seemingly oblivious of the important fact that, 
when the Act was passed, California had been admitted as a sover- 
eign State. 

The Supreme Court has said, and notably in 

Dread Scott vs. Sanford, 19 How., 432-41, 


that the provision of the Constitution authorizing Congress ‘‘ to dis- 
pose of, and make all needful rales and regulations respecting the 
Territory, or other property belonging to the State,” applies to the 
Northwestern Territory, and the territory which it was expected that 
Georgia and North Carolina would cede to the United States, but 
nid not apply to territory which the United States might obtain 
from a foreign nation. 
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While California remained as a mere province—a dependency of 
the United States —Congress micht, perhaps, have exercised all the 
powers over it which were not prohibited by the Constitution; but 
ufter the admission of California as a State, the authority of Con- 
yress to exercise therein wy power, must be found in the Constitu- 
tion. California stands, in that respect, as does any of the original 
thirteen States. 

Our title having been made by the predecessor of the State, and 
wider laws which are not to be regarded as foreign laws, is as valid 
and sacred as any. title issued by the State for its lands. If the 
power claimed resides in Congress, we must be able to place our 
finger upon the very clause of the Constitution which confers it. 

The penalty provided in the Act of 1851 for failure on the part of 
the owner to present his title to the Board, is the forfeiture of his 
title—the land is deemed to be public land, and the title extinguished. 
Had Congress, intermediate the treaty and the admission of Cali- 
fornia, granted this lind to our ancestor, would it be claimed that 
Congress, after the admission of the State, could have forfeited our 
title for failure to present it to sone new Commission? A forfeiture 
can be enforced only us a punishment for a erime, and by means of 
judicial proceedings. 


Coolev’s Const. Lim., 363-4. 


It must be remembered that the United States is and stands, in 
respect to its lands, as a private proprietor, except that it is not 
subject to State taxation, or the Statutes of Limitation, or the 
Statutes regarding conveyances, and enjOoVs perhaps some other 
immunities. If Congress can forfeit our lands twenty years after 
our title became perfect, we cannot perceive why it cannot provide 
for another forfeiture twenty years after the issue of the patent under 
the Act of 1851; that is to say, uniess for some undiscovered reason, 
th: title issued by the United States is better entitled to protection 
than one issued by the predecessor or grantor of the United States. . 
It is said in 

Fletcher vs. Peck, 6 Cranch, 87, 
that a State cannot annul her grant of lands. It is equally clear that 
she cannot annul a grant made by her predecessor. It is also clear 
the United States cannot annul a grant, valid when made, whether 
made by the State or its predecessor. The claim of sucha power is 
repugnant to the Constitution of the United States. 


99 
We rely with great confidence upon a ease in this Court, decided 
three years after Minturn vs. Brower, the case of 
Reichart vs. Felps, 6 Wall., 160. 


The cession of the Northwest Territory to the United States con- 
tained the condition ‘‘ that the French and Canadian inhabitants 
* * * who have professed themselves citizens of Virginia, shall 
have their POSSESSIONS mid titles confirmed to them, and be protected in 
the enjoyment of their rights and liberties.” Congress, by the Act 
of June 20, 1788, reserved from general sale lands to satisfy those 


inhabitants, and enacted that they shouid be confirmed in the pos- 
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under whom the defendant claimed, a document in the form of a 
patent, confirming to him in /ee the tract of land in controversy. In 
1798 a Surveyor lawfully authorized to survey such claims, surveyed 
the tract which was afterwards described in the document—the patent 


issued’ by the Governor (a proceeding somewhat similar to our juarid. 
cal POSsSeSSION ). The Act ol (ongress of February 20, 1513, 
esl iblished a Board of Commissioners to revise and re-examine the 
confirmations made by the Governor. Such Board made such a 
report that the proper oflicers rejected this claim; and the Govern- 
ment thereafter sold the land and issued the patents, under which 
the plaintiffs claimed. 

Lae Court summarily disposed of the Act, so far as it affected 
the title issued by Governor St. Clair, and the action of the Board, 
und the patents thereafter issued, saying: ‘‘ Congress is bound to 
regard the public treaties, and it had no power to organize a board 
of revision to nullify titles confirmed many years before, by the 
authorized agents of the Governmen 


¥. 
THE SECOND ASSIGNMENT OF ERROR, 
is to the effect that in an action of ejectment, the State Courts have 
no jurisdiction of the question of the validity of a Mexican grant, 
until after it has been presented to the Board of Land Commission- 
ers for confirmation—in other words, that the State Courts have no 
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jurisdiction to receive such a grant in evidence until it has been 
confirmed. 

It is manifest that this assignment does not present a Federal! 
question. 

A large number of actions have been maintained in the Courts 
of the State, upon Mexican grants, and jurisdiction was not declined 
on the ground that the title had not been presented for confirmation. 
In some instances. 1s in Vanderstiee Vs. Hanks, > Cal., 27. decided 
at the October term, [S852, the action was commenced before the 

etition for confirmation was filed, and in others the actions were 
commenced while the confirmation proceedings were at their several 
stages; and the Court does not intimate a doubt as to its jurisdic- 
tion. Actions amounting to hundreds, probably thousands, in num- 
ber, have been bronght, upon Alealde grants in San Franciseo, San 
Jose, and other Pueblos; and much the larger part were brought 
prior to the confirmation of the titles of the several Pueblos. In all 
of these classes of actions the recoveries were had upon the Mexican 
titles involved in the actions. 

The question whether the Federal Courts would, upon a Mexican 
title, give judement against a defendant who is a mere intruder— 
who holds no title derived from the United States—is not material. 
The State and its Courts may for themselves declare or determine. 
what shall be sufficient evidence for a recovery against a mere in- 
truder. The numerous cases in the Courts of almost all of the 
States, within which were public lands of the United States, illus- 
trate this position. Most of those States have enacted that a certi- 
ficate of purchase, issued by the United Stites Land Department, is 
prima facie evidence of legal title, upon which a recovery of the 
possession of the lands may be had; and these enactments have 
been upheld by the State Courts, and have been recognized as legal 
by this Court. See 

Wileox vs. Jackson. 13 Pet.. 516. 
Shierburne vs. Cordova, 24 How., 423. 

The defendant in error—the plaintiff in the action—contends 
that the writ of error should be dismissed; and if the writ be not 
dismissed, that the judgment should be affirmed. 

Respectfully submitted, 


A. L. RHODES. 


Attorney for Dh fendant in KRrror. 
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1 Complaint. 


In the District Court for the First Judicial District of the Territory 
of Utah. 


PARLEY’s PARK SitverR Mintne Company, Plaintiff, 
is 


Joun W. Kerr, Defendant. 
Said plaintiff complains of said defendant and alleges: 


[. 


That said plaintiff is now, and for two years last past has been, a 
corporation organized and existing under the laws of the State of 
New York and owning and holding mining property and engaged 
in working the same in the Territory of Utah. 


If. 


That said plaintiff is now the owner, subject only to the para- 
mount title of the United States, and in possession of the mining 
ground and premises hereinafter described, viz: First, the Central 
Mining Claim, situate in Blue Ledge mining district, Wasatch 
county, and Territory of Utah, described and bounded as follows: 
Beginning at a point on the centre line of said mining claim from 
which the discovery shaft of said claim bears south 85° east, 18 feet 

distant tothe centre of said shaft, running thence north 87° west 
2 35 feet to the centre of the westerly end line of said claim, 

and which is also the easterly end line of the Parley’s Park 
mining claim as surveyed for a patent; thence south 25° 8’ west 
post No. 1, marked U.S. 144, P. No.1, which point is the beginning 
of the exterior boundary of said central claim, and from which post 
No. 1 U.S. mineral monument No. 1 of Uintah mining district bears 
north 64° west, 492 feet distant; thence north 25° 58’ east 200 feet 
to post No. 2, marked U.S. 144, P. No. 2, from which post No. 1, of 
said Parley’s Park mining claim bears north 25° 58’ east, 2} distant, 
and post No. 2 of the Lady of the Lake mining claim, as surveyed 
for a patent, bears north 50}° east, 170 feet distant ; thence south 87° 
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east 1,500 feet to post No. 3, marked U.S. 144, P. No. 3; thence south 
25° 58’ west 200 feet to post No. 4, marked U.S. 144, P. No. 4; thence 
north 87° west 1,500 feet to post No. 1, the beginning point of the 
boundary. 

Second. The Lady of the Lake mining claim, situate in said Blue 
Ledge mining district and said county and ‘Territory, described and 
bounded as follows, with magnetic variation of 16° 30/ east : Begin- 
ning at corner No. 1, the southwest corner of the claim, from which 
U. S. mineral monument No. 1 of Uintah mining district bears north 
79° ~f west, 660 feet distant; thence north 3° east 200 feet to corner 
No. 2 . thence south 87° east 1,500 — to post No. 3; thence south 
3° west 200 feet to post No. 4; thence north 87° west 1,500 — to the 
place of beginning, containing 6.88 acres; that said Central and 
Lady of the Lake mining claims overlap each other and in part cover 
the same surface ground. 


IT. 


Said plaintiff further alleges that the defendant claims some in- 
terest or estute in said premises, or some part thereof, adverse to said 
plaintiff, but said claim of said defendant, as said plaintiff avers on 
information and belief, is without any legal or equitable foundation 
and void; that the same is a cloud on said plaintiff’s title and an 
injury and damage to said plaintiff; that said plaintiff is greatly 

embarrassed in the use and disposition of its said mining 
5) claim and they are greatly depreciated in value by reason of 

said adverse claim ; ‘that said defendant has not any estate, 
right, title, or interest whi atever in or ‘to said land and premises or 
any part thereof. 

_ Wherefore the plaintiff prays 

1. That the defendant may wt required to set forth the nature of 
his claim, and that all adverse claims of the defendant may be de- 
termined by a decree of this court. 

2. That by said decree it be declared and adjudged that the de- 
fendant has no estate or interest whatever in or to said land and 
premises, and that the title of said plaintiff is good and valid. 

3. That the defendant be forever enjoined and debarred from as- 
serting any claim whatever in or to said land or premises adverse 
to the plaintiff; and for such turther and other relief as this court 
shall seem meet and agreeable to equity, and for plaintiff’s cost of 
suit. 

SUTHERLAND & McBRIDE, 
Plaintiff’s Attorneys. 


(Duly verified.) 
Filed this 18th day of September, A. D. 1880. 
A. C. EMERSON, Clerk, 
By BENJ. BACHMAN, 
Deputy Clerk. 
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Answer. 
(Title.) 


The defendant answers the plaintiff’s complaint and denies that 
the plaintiff now is or at any time has been the owner, subject to 
the paramount title of the United States or otherwise, or in the pos- 
session of the premises described in the complaint as the Central 
mining claim; and the defendant denies that the plaintiff now is 
or at any time has been the owner, subject to the paramount title 

of the United States or otherwise, of the premises described 
l in the complaint as the Lady of the Lake mining claim, or has 

at any time been or now is in the possession thereof; and 
the defendant denies that the plaintiff has ever owned or now owns 
or has ever been or now is In the possession of such portions of the 
premises described in the complaint, and therein called the Central 
and Lady of the Lake mining claims, as are embraced in the Clara 
mining claim, as the same is hereinafter described or — complaint. 
The defendant admits he claims an estate and interest adverse to the 
claim of the plaintiff in so much of the premises described in the 
complaint as is embraced in said Clara mining claim, and the de- 
fendant denies that his claim is without legal and equitable founda- 
tion or void, or that it is a cloud on plaintiff’s title or an injury 
or damage to plaintiff — any part of such portions of the premises de- 
scribed in the —,or that plaintiff is greatly or at all embarrassed in 
the use or disposition of any mining claims belonging to it, or that 
any interest or property of the plaintiff. is depreciated in value by 
reason of the alleged or any claim of defendant, or that defendant 
has no title or interest in that part of the premises described in the 
complaint embraced in said Clara mining claim. 

And the defendant denies that he has made or makes any claim 
to or claimed any estate or interest in the premises described in the 
complaint, excepting only that portion thereof embraced in the 
Clara mining claim as the same is hereinafter described. 

And the defendant alleges that before the commencement of the 
action he was and still is the owner in fee, under patent from the 
United States, and in the possession of the Clara mining claim, sit- 
uate in the Blue Ledge mining district, Wasatch county, Territory 
of Utah, known in the official surveys as lot “39 A,” and containing 
twenty and sixty-six one hundredths acres, and, with magnetic va- 
riation of 16° 30’ east, bounded as follows : Commencing at post No. 
1, the northeasterly corner of the claim, and running thence south 
4° 30’ west 600 feet to post No. 2, the southeasterly corner of the 

claim ; thence north 85° 30’ west 1,500 feet to post No. 3, the 
5 southwesterly corner of the claim ; thence north 4° 30’ east 

600 feet to post No. 4, the northwesterly corner of the claim, 
from which U.S. mineral monument No. 1, in Uintah mining dis- 
trict, bears north 82° 46’ west, 6824 feet distant; thence from said 
post No. 4 south 85° 30’ east 1,500 feet to said post No. 1, the place 
of beginning. 
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The defendant therefore prays judgment that the plaintiff’s com- 
plaint may be dismissed and all relief thereby prayed denied; that 
the defendant have judgment for costs, and such other relief as may 
be proper. 

BENNETT & HARKNESS 
Attorneys for poo a 
Duly verified. 
Answer filed the 29th day of October, 1880. 


Stipulation of laets. 
(Title.) 
Facts agreed to and considered as if fully proved by plaintiff. 


The Central mining claim was located August 19th, 1876, and 
Exhibit “1” is a correct copy of the location notice. 

The said mining claim was officially surveyed for application 
for patent August 2d, 1880, and application for patent soon there- 
after made by the plaintiff or its grantors. In such application there 
was omitted from the Central mining claim the area in conflict with 
the Lady of the Lake mining claim, and the application was for 
3.89 acres of surface ground, colored vellow on Exhibit “ 3.” 

3. The Lady of the Lake mining claim was located July 25th, 
1875, and Exhibit “2” is a correct copy of the location notice. 

4. Said Lady of the Lake mining claim was officially surveyed 
for application for patent on the 8th day of July, 1876. 

5. Said mining claims and the Clara mining claim are 
6 correctly represented on the annexed or accompanying map, 
marked Exhibit “3.” 

The Central mining ‘abies and the Lady of the Lake mining 
claim, at the commencement of the action, were and still are the prop- 
erty of and owned by the plaintiff to the extent that the locators 
and their grantees could convey and give title to the same, the plain- 
tiff having succeeded to such interest as said locators and their gran- 
tees could grant. ‘There was no actual possession of the conflicting 
and disputed areas at the commencement of the action, but the plain- 
tiff lad possession in accordance with mining laws and.customs 
of other parts of the Central and Lady of the Lake mining claims, 
and by virtue of such possession was also in possession of the con- 
flict areas, if such conflict areas are rightfully a part of the Lady 
of the Lake and Central mining claims and not the property of the 
defendant under his patent for the Clara mining claim. 

That the plaintiff and its grantors have done the work required 
by law from year to year to the commencement of this action on the 
said Lady of the Lake and Central mining claims, respectively. 

. The annexed copy (printed) of the by- laws of the Blue ‘Ledge 
uialee district, in which the premises in question are, and during 
all the times mentioned in this stipulation have been, situated is cor- 
rect, and correctly states and shows the by-laws passed and adopted 
in said district and all of them and the dates when the same were 
adopted, respectively. 
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Facts agreed to and considered as if fully proved by the defendant. 

1. The Clara mining claim was located June 28th, 1872, and Ex- 
hibit “A,” annexed, is a correet copy of the location notice. 

2. Said mining claim was officiaily surveyed for application for 
patent March 31st, 1876. 

3. Application for patent under said notice and survey 
7 was made in the U.S. land office at Salt Lake City, Utah, 
April 28th, 1876; the application included an application for 

the Clara mill site. 

4. The Clara mining claim was entered and paid for, at said office, 
hebruary 20th, 1879. 

5. The patent for the Clara mining claim was granted on the 6th 
day of February, 1880, under said application and on said entry to 
the defendant, who had sueceeded to the interest of the locators and 
their grantees, and the said claim, as patented, is correctly shown on 
Plaintiff’s Exhibit “3.” <A copy of the patent may be annexedand 
made a part of the case in this court or on any appeal. 

6. On the 27th day of June, 1876, and during the 60 days publi- 
cation of the notice of application for patent for the Clara mining 
claim and mill site, the owners of the Lake mining claim filed in 
the United States land office an adverse claim against said applica- 
tion for patent, and thereby made an adverse claim to the areas in 
conflict between the Lady of the Lake mining claim and the Clara 
mining claim and Clara mill site. 

On the 25th day of July, 1876, agreements in writing were made 
between the owners of the Lady of the Lake mining claim and the 
applicants for patent for the Clara mining claim and mill site as 
follows: An agreemént whereby the owners of the Clara mill site 
relinquished their application for patent for so much thereof as con- 
flicted with the Lady of the Luke mining claim, and the owners of 
the Lady of the Lake mining claim agreed, in consideration thereof, 
to prosecute their application for patent for said claim with dili- 
gence and when patent was obtained to convey to the owners of said 
mill site or their assignees the area in conflict between said mill site 
and said Lady of the Lake mining claim, excepting and reserving, 
however, to the owners of the Lady of the Lake mining claim any 
mineral vein or veins under the surface of said conflict area, and 
also the right to mine and extract any minerals therein. 

And the owners of the Clara mining claim agreed not to 
8 protest the application for patent for the Lady of the Lake 
mining claim, and at the same time the owners of the Lady 
of the Lake mining claim, as part of the same agreement, made and 
delivered to the applicants for patent for the Clara mining claim 
and also filed in said United States land office a written withdrawal, 
relinquishing their said protest and adverse claim against the ap- 
plication for patent for the Clara mining claim, and released to the 
United States and their grantees the lands and premises in confliet 
between the said Clara and the Lady of the Lake mining claims, the 
said conflict area containing forty one-hundredths of an acre, more 
or less. 
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7. That on the $th day of May, 1872, it was known to miners of 
the Blue Ledge mining district that an act of Congress relating to 
the location and extent of mining claims upon mineral lands of the 
United States had passed or was about to be passed. 

8. The premises in dispute, being the conflict areas between the 
Clara mining claim and the Lady of the Lake and Central mining 
claims, are of the value of more than one thousand dollars, and the 
area in conflict between the Central and Clara mining claims is of 
the value of more than one thousand dollars. 

It is stipulated that the foregoing are all the facts in the case, and 
the case may be heard and determined thereon or on such of them 
as the court shall hold material and admissible in evidence, each 
party reserving the right to object to the materiality and competency 
of any of said facts as fully as he or it could do if proof thereof was 
offered at the hearing. | 

And the defendant now objects to the competency and admissi- 
bility of item 7 in plaintiff’s facts and any other facts or evidence 
offered with a view to attack or impeach the validity of the Clara 

patent, on the ground that these are not the proper parties to 
9 the action or any foundation laid in the pleadings or anv 
legal or equitable ground set forth in the complaint to justify 
an impeachment of the patent title. 
SUTHERLAND & McBRIDE, Plaintiff’s Attorneys. 
BENNETT, HARKNESS & KIRKPATRICK, 
Attorneys for Defendant. 


In addition to the facts heretofore agreed to, it is now stipulated 
and agreed that a copy of the mining laws of Blue Ledge mining 
district, identical with the copy in the agreed facts herein accom- 
panied, and formed part of the application for patent for the Clara 
mining claim. 

This fact may be considered as if fully proved in this court and 
on any appeal taken by either party. 

Noy. 30, 1881. 

SUTHERLAND & McBRIDE, Attorneys for Plaintiff. 
BENNETT, HARKNESS & KIRKPATRICK, 
Attorneys for Defendant. 


Findings. 
(Title.) 
This action having been heretofore submitted to the court on the 


pleadings, stipulation of the parties as to the facts, and the argument 
of counsel, Messrs. Sutherland & McBride appearing as counsel for 


the plaintiff and Bennett, Harkness & Kirkpatrick as counsel for 


defendant, and the cause having been duly considered, the following 
findings of fact and conclusions of law are now made, to wit: 

It is found that the facts are as stipulated by the respective par- 
ties in the stipulation now filed and the exhibits thereto attached, 
and said stipulation as to facts is adopted by the court as a finding 
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of facts; and as conclusions of law, it is found that the de- 
10 fendant owns and is entitled to the possession of the areas in 

conflict between the Clara mining claim and the Central and 

and Lady of the Lake mining claims, and that the plaintiff, 
at the time of the commencement of the action, did not own and 
was not entitled to the possession of said conflict areas or any part 
thereof. 

That the defendant is entitled to jadgment in accordance with 
these findings, and dismissing the plaintiff's action on the merits, 
and for costs of suit. 

Dated February 21st, 1882. 

By the court: 

PHILIP H. EMERSON, Judge. 

Filed February 21st, 1882. 


Judgment. 


Findings of fact and conclusions of law having been made and 
filed herein, now, in pursuance thereof and on motion of Bennett, 
Harkness & Kirkpatrick, attorneys for defendant, it is now consid- 
ered and adjudged that at the time of the commencement of the 
action the defendant was and _ still is the owner and entitled to the 
possession of the areas in conflict between the Ciara mining claim 
and the Central and the Lady of the Lake mining claims, situated 
in the Blue Ledge mining district, county of Wasateh and Territory 
of Utah; that the plaintiff was not and is not the owner or entitled 
to the possession of said areas or any part thereof. 

That the plaintiff’s action be, and the same is, dismissed on the 
merits, and that the defendant have and recover of and from the 
plaintiff the costs and disbursements of this action, taxed at $39.00. 

Dated Feb’y 21st, 1882. 

by the court: 


PHILIP H. EMERSON, Judge. 


Filed February 21st, 1882. 


11 . Notice of Appeal. 


Take notice that the said plaintiff appeals to.the supreme court of 
the Territory of Utah from the judgment of said district court, ren- 
dered and entered in this action on the 21st day of February, 1882, 
in favor of said defendant, dismissing the complaint of said plain- 
tiff and for costs of suit, taxed at $39.00, and from the whole of said 
judgment. 

Yours, «e., SUTHERLAND & McBRIDE, 
Plaintiff's Attorneys. 

Dated March 28th, 1882. 

To the clerk of said district court and Messrs. Bennett, Harkness 
& Kirkpatrick, defendant’s attorneys. 

Filed March 50th, 1882.. 
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Undertaking on Appeal. 


Whereas in the above-entitled action the plaintiff above named 
appeals to the supreme court of Utah Territory from a judgment 
rendered and entered in said action against said plaintiff and in 
favor of said defendant, on the 2lst day of l’ebruary, 1882, dismiss- 
ing the complaint and for costs of suit: 

Now, therefore, in consideration of the premises and of such ap- 
peal, we, the undersigned, do hereby, jointly and severally, under- 
take and promise on the part of.the appellant that the said appel- 
lant will pay all damages and costs that may be awarded the 
appellant on the appeal, not exceeding one hundred dollars, to 
which amount we acknowledge ourselves jointly and severally 
bound. : 

Witness our hands and seals this 25th day of March, 1882. 

JNO. R. McBRIDE. [SEAL. 
J. G. SUTHERLAND. nar 
(Duly verified.) 
Filed the 30th day of March, 1882. 


12 Exurpir 1. 
Central Mining Claim Notice. 


We, the undersigned, do hereby claim and locate fifteen hundred 
(1,500) feet on this lead, lode, ledge, or deposit of mineral-bearing 
rock, with all dips, spurs, and angles, beginning at this notice or 
monument and running thirty-five (55) feet in a westerly direction 
and fourteen hundred and sixty-five (1,465) feet in an easterly diree- 
tion, with one hundred feet on each side of the middle of the vein. 
The location is more fully described as follows, to wit: Beginning at 
the discovery monument, thence in a westerly direction thirty-five 
feet to the west end line; thence in a southerly direction one hun- 
dred feet to a post marked P.1, C. M. C.; thence in a_ northerly 
direction two hundred (200) feet toa post marked P. 2,C. M.C.; 
thence in an easterly direction fifteen hundred (1,500) feet to a post 
marked P.3, C. M. C.; thence in a southerly direction two hundred 
(200) feet to a post marked P. 4, C. M. C.; thence in a westerly direction 
fifteen hundred (1,500) feet to post 1, situated about two hundred (200) 
feet in a southwesterly direction from Frederick Reiche’s log house, at 
what is known as Summit Lake, Uintah mining district, Summit 
county, Utah Territory. We claim all the rights, &c., and priv- 
ileges granted by the United States mining laws and by the by-laws 
of said Uintah mining district, to be known as the Central mining 
claim, Uintah mining district, Summit county, Utah Territory. 

July 26, 1876. , 

(Signed) GEORGE GOSS, 75 feet. 
JAMES HARRINGTON, 750 feet. 


Filed for record in recorder’s office at a quarter to four o’clock 
p. m., August 19th, 1876. 
W. I. MONTGOMERY, 
District Recorder. 
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Filed and recorded this 16th day of August, at 9 o’clock a. m., 
1880, Wasatch county, Utah Territory, Blue Ledge mining district. 
JOHN SESSIONS, 
District Recorder. 
(Duly verified.) 


13 Addendum to Location Notice of Central Mining Claim. 


Notice is‘hereby given that the undersigned is due owner of the 
Central mining claim intended to be described in the foregoing 
notice of location bearing the signatures of George Goss and James 
Harrington ; that the subscriber derives title to said claim for valu- 
able consideration, by regular claim of conveyance from said Goss 
and Harrington; that said claim has been continuously occupied 
and worked by said locators and their successors in interest, includ- 
ing the subscriber, since the date of location, viz., July 26th, 1876; 
that by mistake the said claim was in said notice stated to be located 
and situated in Uintah mining district, and was recorded in the 
record of the recorder of said district, whereas the said claim was 
then and now is situated in Blue Ledge mining district, Wasatch 
county and Territory of Utah. The subscriber claims the said 
Central mining claim as described in said location notice, with the 
correction that the same is situated in Blue Ledge mining district. 

Dated Aug. 12th, 1880. 

PARLEY’S PARK SILVER MINING COMPANY. 
J. KE. KENNEDY, Ass't Treasurer of said Company. 


Filed and recorded this 16th day of August, at half past 9 o’clock 
a. m., 1880, Wasatch county, Utah territory, Blue Ledge mining 
district. 
JOHN SESSIONS, 
District Recorder 


Duly verified. 
ExuHisit 2. 
Notice. 


I, the undersigned, do hereby claim and locate fifteen — (1,500) 
feet on this lead, lode, or ledge of mineral-bearing rock, beginning 
at this notice or monument and running 400 feet in a west- 
14 erly direction and (1,100) eleven hundred feet in an easterly 
direction, with one hundred (100) feet on each side of the 
middle of the vein, situated about one hundred and fifty (150) feet 
ast of F. Reiche’s log house and about four hundred feet east of 
the east end of Parley’s Park claim and close to the divide between 
Summit and Blue Ledge mining districts, to be known as the Lady 
of the’ Lake of Blue Ledge mining district. 
Wasatch county, Utah Territory, July 25th, 1876. 
WILLIAM CLANCY, Locator. 
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Filed and recorded this 27th day of July, at 8 o’clock a. m., A. D. 
1875, in the Blue Ledge mining district, Wasatch county, Utah 


Territory. 
JOHN SESSIONS, 
District Recorder. 
(Duly verified.) 


DEFENDANT'S Exurpir A. 
Notice. Clara Ledge. 


We, the undersigned, claim, by location under the mining laws of 
the United States and also the local laws of this district, (1,500) 
fifteen hundred feet on this ledge or lode of mineral-bearing rock,. 
and also (300) three hundred feet on either side, with all dips, spurs, 
and angles, running in a northeasterly direction by southwesterly. . 
We claim (300) three hundred feet easterly and twelve hundred feet 
westerly from this notice, situated about two thousand feet westerly 
from the McHenry mine and about six hundred feet south from the 
main gulch, and known as the Clara Ledge, located June 28th, 1872. 

Blue Ledge mining district, Wasatch county, Utah Territory. 

J. W. SNYDER, 375. 
Kr. REICHE & CO., 1,125. 


’ 
eee ee 


cated 


Filed for record Thursday, at 5 o'clock p. m., July 11th, 1872, | 


Blue Ledge mining district. ah 
W. H. WALKER, . 
Deputy Recorder. | 
15 & 16 Recorded on pages 104 and 105, Book C, July J5th, 1872. 
JOHN GALLAGHER, 


County Recorder. 


Copied and recorded in Book D, August 16th, 1875, Blue Ledge 
mining district. | 
JIM SNYDER, 
District Recorder. 


ARR mae tm erm ~ 


(Duly verified.) 


On Appeal. 
(Title of court and cause.) 


It is stipulated that the foregoing transcript on appeal is correct 
and complete, save and except the map, “ Exhibit 3,” referred ‘to in 
statement of facts, and the copy of “ Laws of Blue Ledge Mining 
District ;” and it is argued that these exhibits, filed in the district 
court, may be used on the hearing of this appeal or any other appeal 
in the cause without being formally made or printed in the tran- 
script on record. 

April 12th, 1882. 

SUTHERLAND & McBRIDE, 
Attorneys for Plaintuf. 
BENNETT, HARKNESS & KIRKPATRICK, 
Attorneys for Defendant. 
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17 All the By-Laws of Blue Ledge Mining District, Wasatch County, 
Utah Territory, July 19th, 1876. 


18 By-laws of Blue Ledge mining district, Wasateh county, Utah. 


Minutes of a meeting held at the house of William J.Gallagher, in 
Heber City, on the 13th day of April, 1870, to organize a mining 
district in Wasatch county, Utah Territory. 

The meeting was called to order. It was moved and seconded 
that Richard Sessions be chairman. Carried. Moved and seconded 
that John Gallagher act as secretary. Carried. Moved and sece- 
onded that we organize a mining district—carried—to be bounded 
as follows: Commencing at Richard Session’s cold spring, running 
due west to the first canyon; thence up said canyon to the top of the 
ridge, striking the Wasatch county line; thence following said line 
of Wasatch and Summit counties in a northeasterly direction to the 
Wasatch county road; thence south along said road to the place of 
beginning—to be known as the Blue Ledge mining district. Moved 
and seconded that John Gallagher be recorder of the aforesaid min- 
ing district. Carried. Meeting adjourned. 

Minutes of a meeting of miners held in the Blue Ledge mining dis- 


trict, on the lode that is known as the Seottish Chief lode, on the 
10th day of May, 1870, at about 10 o'clock a. m. 


On motion of R. MeKnight, R. W. Glenn be chairman of the 
meeting. Motion seconded and carried. 


19 The minutes of the miners’ meeting held at the house of 
William J. Gallagher on the 13th of April, 1870, was then 
accepted. 


On motion of John Gallagher, a committee of three appointed to 
draft by-laws to govern the Blue Ledge mining district. Seconded 
and carried. 

Moved and seeonded that R. W. Glenn, M. Hurness, and William 
’reeman be said committee. Carried. 

Miners’ meeting held on the 17th day of May, 1879, in Heber City. 

Meeting was called to order by R. W. Glenn, chairman, when the 
following by-laws were presented and adopted: | 

Sec. 1. Any person discovering a ledge or lode of mineral shall be 
entitled to 200 feet for discovery and 200 feet as a location, making 
in all 400 feet. Said person so discovering any ledge or lode may, 
with others, take up and claim 3,000 feet, provided that said com- 
pany does not consist of more than fourteen persons. 

Sec. 2. When any ledge or lode has been discovered by any per- 
son or company it shall be the privilege of any person or company 
to make an extension on said lode or ledge and claim the same 
amount of feet as specified in article Ist. | 

Sec. 3. No person can claim or hold more than 200 feet in any 
ledge or lode, except he hold the same by deed, except the dis- 


coverer. 
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Sec. 4. The surface width of any mining location shall not ex- 
ceed 100 feet in width on each side the wall rocks of said lode. 

Sec. 5. When any person or company shall discover a ledge or 
lode in this mining district he shall post a notice on some given 
points of the ledge designating which way his or their claim ex- 
tends, the name of the lode, by whom discovered, and when located, 
the amount of feet claimed, and in what part of the district it is 
situated in. 

Sec. 6. All claims shall be filed for record within ten days of their 
location, unless held by constant labor thereon. 

Src. 7. Any person or company locating a claim as provided by 
these laws shall perform twenty dollars’ worth of labor thereon each 
year, or else it shall be considered abandoned. 

Sec. 8. The by-laws of said district may be revised or 
20 amended at any regular meeting that may be called by ten 
or more bona fide claimholders in said district. 

Moved and seconded that we adjourn sine die. 

R. W. GLENN, 

M. HURNESS, 

WM. FREEMAN, 
Committee on By-Laws. 

JOHN GALLAGHER, 


District Recorder. 


* 

Minutes of a miner’s meeting held at John Gallagher’s, Heber City 
post office, Saturday evening, May 4th, 1872, to alter and amend 
the laws of the Blue Ledge mining district. 

The meeting was called to order,and on motion of Wm. H. Wal- 
ker, seconded by Thomas Rasband, that J. H. Giles be chairman of 
said meeting. Carried. 

Moved by W. H. Walker and seconded by John Jordan that John 


Gallagher be re-elected district recorder of the Blue Ledge mining: 


district. 

The following laws were then presented, taken from the Little 
Cottonwood and East Canyon mining districts, and each separate 
section voted upon and adopted: 

Sec. 1. This mining district shall remain and be known as the 
Blue Ledge mining district, which shall be bounded as prescribed 
in the original minutes of a meeting held at the house of Wm. J. 
Gallagher on the 13th day of April, 1870. 

Sec. 2. There shall — an officer for said mining district, to be 
called the recorder, who shall be elected on the first Saturday in 
May by the miners of this district at their annual meeting. 

Src. 3. The recorder shall procure and keep a substantial bound 
book, to be called the Book of Locations, in which he shall record all 
notices of location claims, whether for mining or other purposes 
connected therewith. 

Sec. 4. He shall carefully preserve and keep all papers filed with 
him for record and deliver them up on proper demand to the per- 
son or persons entitled to receive the same,and faithfully do and per- 
form all other acts and duties required of him by these laws. 


Qu 


*" 


PARLEY’S PARK SILVER MINING CO. VS. JOHN W. KERR, 13 


Sec. 5. The recorder shall hold office for one year or until his 

successor is duly elected: Provided, however, That he may be 

21 removed at any time for misconduct in office or neglect of 
his duty,as prescribed by the laws of this district. : 

Sec. 6. The record books may be kept in Heber City unless called 
for by the miners of the Blue Ledge mining district, and shall be 
kept open during all business hours for examination and inspection. 

Sec. 7. The recorder may appoint a deputy under him, for whose 
official acts he shall be held responsible. 

Sec. 8. He shall note upon the back of each notice of location or 
other instrument filed with him for reeord the day and hour of the 
filing thereof, aud said instrument shall be deemed recorded from 
and after the date of such filing for record. 

Sec. 9. When a claim shall have been located and recorded he 
shall, upon request, make out and deliver to the claimant, his agent 
or attorney, a certificate of such location and record of his official 
signature, which certificate shall be evidence of the facts therein 
stated. 

Sec. 10. All examinations of the record book must be made in 
the presence of the recorder or his deputy, and when, his term of 
office expires the recorder shall turn over to his successor all books, 
papers, and other property pertaining to his office. 

Sec. 11. The reeorder shall be authorized to demand fees, to wit, 
for each vein or lode recorded by any person or company of persons, 
$2; for each claim otherwise recorded, 50 cts.; for each official cer- 
tificate, 50 ets.; for each deed, power of attorney, or bill of sale, $1 ; 
and he shall be allowed 50 cts. per mile going to each claim him or 
his deputy visits. . 

Sec. 12. All claims shall be filed for record within thirty days of 
the location. Notice shall be marked as follows: On a monument 
of stone not less than two feet high or upon a stake three inches 
through and two feet high above the ground. Such notice shall de- 
signate the name of the lode and the amount of feet claimed by 
locator or locators of the ledge, unless the parties shall hold the 
same by constant labor thereon. 

Sec. 13. In making a record of the location of any claim the same 
shall be definitely deseribed with reference to some artificial or 
natural monument. Each lode shall be represented every year by 
twenty-five dollars’ worth of labor actually performed thereon ; other- 

wise it will be considered abandoned, and will be open for 
22 relocation, unless it can be shown to the satisfaction of the 

recorder that one thousand dollars’ worth of labor has been 
performed or a patent taken out for the same. In case of any dis- 
pute arising in regard to the amount of labor performed, each party 
shall have the privilege of choosing a referee or a disinterested 
miner, which two referees that are chosen and cannot agree shall 
have power to call a third, which shall decide the case. | 

Sec. 14. Any person or persons making a location shall definitely 
describe to the recorder or his deputy, as nigh as possible, what part 
of the district his or their location may be found. The surface width 
shall be governed by laws of the U. 5. A. 
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Sec. 15. Any person or persons may locate a tunnel by posting at 
the point of commencement a notice such as is required in the loca- 
tion of a vein or lode,specifying the name of said tunnel and the name 
of the person or persons claiming the right of said tunnel ; also the 
course such tunnel is intended to run, the lode or lodes it is intended 
to work, and by filing for record a similar notice with the recorder 
or his deputy. Labor shall be performed thereon the same as re- 
quired for holding a lode. 

Src. 16. No person shall be entitled to vote at any miners’ meeting 
of this district unless he owns a bona fide interest in a mining claim 
in this mining district. 

Sec. 17. The by-laws of this mining district may be revised or 
amended at any regular meeting that may be called by thirty or 
more bona fide claimholders in the aforesaid mining district. 

Sec. 18. Thirty days’ notice shall be given in writing. Such 
notices shall be issued by the recorder and posted in five separate 
places in the district previous to any meeting for a revision of the 
laws, and all meetings shall be called in the same manner. 

Sec. 19. All laws or parts of laws in this district conflicting with 
these laws or any of the mining laws of the United States are hereby 
repealed. 

[ do hereby certify that the above is a true and correct copy of the 
Blue Ledge mining laws. 


THOS. H. GILES, 
Chairman of the Meeting. 
JOHN GALLAGHER, 
District Recorder. 
; WM. H. WALKER, Deputy. 


23 In pursuance of motion of meeting of July the 10th, 1872, 
the meeting of July 25th was called to order by W. IL. Walker. 

R. W. Glenn was elected chairman, and L. C. Kerrick secretary. 

On motion of C. B. Nugent—carried—that all the ground covered 
by the districts known as the Blue Ledge, Howland, and White 
Pine be consolidated, and that all records made previous to this date 
in the said districts be by this meeting declared valid through Mr. 
Walker, deputy recorder. Mr. Gallagher's resignation was accepted. 

On motion of John McNeal—earried—that a committee of three 
be appointed by the chairman to revise the by-laws of Blue Ledge 
district, and wherever they conflict with the United States laws to : 
amend the same, and the balance to be accepted to define the bound- 
aries of this district. 

Moved and carried that this district be named the Blue Ledge 
district. , 

Committee as appointed to define boundaries and draft by-laws, 
W. H. Walker, R. Kamp, and T. H. Giles. 

On motion of C. b. Nugent, 100 feet each side of centre of vein 
was adopted. Carried. 

On motion of W. Toibe, must reeord within ten days from location. 
Carried. : 
Sec. 1. This mining district shall be known as the Blue Ledge 


PARLEY’S PARK SILVER MINING CO. YS. JOHN W. KERR. 15 


district and be bounded as follows: Commencing at the top of the 
summit, where the Wasatch county road crosses the summit into 
Parley’s Park, thence following said road southerly to Provo river; 
thence down said river tothe Snake Creek mining district line; 
thence westerly along said line to the Wasatch county line; thence 
northerly along said line to the point of beginning. 

Sec. 2. There shall be an officer for said mining district, to be 
called the recorder, who shall be elected on the 4th Thursday of 
July by the miners of said district at their annual meeting. 

Third, fourth, and fifth sections accepted. 

Sec. 6. The record books shall be kept within the limits of the 
Blue Ledge mining district, and shall be kept open during all busi- 
ness hours for examination and inspection. 

Sections seventh, eighth, and ninth accepted. 

Sec. 10. It shall be the duty of the recorder or his deputy to visit 
all locations, mining claims, or other claims for milling or building 
purposes before making a record of the same. No claim of any kind 

shall be recorded that Is in dispute by different parties, and 
24 when a dispute has arisen over any claim each party shall 
have the privilege of choosing a disinterested miner, which 
referee, if not agreed, shall call a third, which shall decide the case. 

Sec. 11. The surface of this miners’ district shall not exceed 100 
feet from the center of the vein or lode, and all mining claims here- 
tofore discovered shall be monumented so as to plainly define the 
claim located by the party or parties discovering the same. 

Sections twelve and thirteen accepted. 

Sec. 14. All claims shall be filed for record within twenty days of 
location notice; $100 worth of labor performed thereon each year, 
unless itcan be shown to the satisfaction of the recorder or his 
deputy that $500 worth of labor has actually been performed thereon 
or a patent taken out for the same. 

Sec. 15. All tunnel locations shall be governed by the laws of the 
United States as regards monumenting and feet claimed and the 
amount of labor performed thereon to hold the same, and shall be 
filed for record within thirty days of their location notice. 

Sections sixteen, seventeen, eighteen, and nineteen accepted. 


Meeting of the miners of Blue Ledge mining district, held at Reich’s 
Hotel Sept. 10th, 1872, at half past nine o'clock. 


Meeting called to order by C. LB. Nugent, recorder. 

Motioned and seconded that Edmond Richardson act as chairman. 
Carried. 

Motioned and seconded that RK. C. Camp act as secretary. 

Moved by Mr. Nugent and second- by Bb. A. Morris that the sev- 
enteenth section be made to read thirty miners instead of ten. Car- 
ried. 

Motion by Joseph Murdock and seconded by b. A. Morris that the 
nineteenth section be made to read thirty days instead of ten; also 
that not less than five notices be posted in the most prominent or 
conspicuous places in said district. Carried. 

Motioned by Mr. Nugent, second- by John Cook, that the eight- 
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eenth section be made to read the recorder, leaving out the word 
deputy. Carried. 
Motioned by B. A. Morris and second- by Joseph Murdock, that 
section fourteen be amended to read twenty days for locating in- 
stead of ten. Carried. 


95 Moved by me Gs Perry, second- by L. A, Morris, that these 
amendments be in force after the close of this meeting. Car- 
ried. 


Motioned by John Crooks, second- by Nugent, that these laws be 
published in the Mining Journal. Carried. 
Motioned by Nugent, second- by. Morris, that the meeting adjourn 
sine die. Carried. 
EDMUND RICHARDSON, Chairman. 
Minutes of meeting held by the miners of Blue Ledge district, held 
at Recorder Nugent’s office July 2th, LS7o5. 


On motion of J. W. Snyder, C. B. Nugent was elected. chairman. 
On motion of J. W. Snyder, John Hughs was elected secretary. 
On motion of J. W. Snyder, thi by-laws were read by secretary. 
On motion of J. W. Snyder, it was moved and carried that twenty- 

five dollars’ worth of labor be done on all locations within thirty 

days after date of locations. 

On motion of J. W. Snyder, ii was moved and carried that these 
laws be enforced until revised. : 

On motion of John W. Hughs, it was moved and carried that J. 
W. Snyder be elected recorder of Blue Ledge mining district for the 
coming year or until removed. 

On motion of b. A. Morris, moved and earried that the meeting 
adjourn sine die. 


Miuutes of a meeting held by the miners of Blue Ledge mining dis- 
trict, held at the recorder’s office July 25th, 1874. 


On motion of W. B. Sessions, Hiram Oaks was elected chairman. 
On motion of W. B. Sessions, D. A. Sessions was elected secretary. 
On motion of W. B. Sessions,-it was moved and earried that John 
Sessions be elected recorder of the Blue Ledge mining district for 
the coming year or until removed. 
On motion of Hiram Oaks and seconded by D. A. Sessions, that 
there be an amendment on the sixth section of the district 
26 law that in case the recorder should have business that would 
require him to be away from the district for a time let the 
records be deposited with the county recorder. 
On motion of W. B. Sessions, moved and carried that the annual 
meeting be on the fourth Thursday of July instead of the 25th inst. 
On motion of John Sessions, moved and carried that the meeting 
adjourn sine die. 
HIRAM OAKS, Chairman. 
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Minutes of a miners’ meeting held at Sessions Camp, Blue Ledge 
mining district, by the miners July 22d, at 12 o’clock, 1875. 


Meeting called to order by John Sessions, recorder. 
By motion W. Whipple was elected chairman. 
Motioned and seconded that James Jackson be elected secretary. 
John Sessions was elected recorder from July 22d, 1875, till July 
22d, 1876. 
The recorder’s book is to be kept within the district while there is 
three miners within it. 
Motioned and seconded that this meeting be adjourned sine die. 
Carried. 
JAMES JACKSON, Secretary. 
WILLIAM WHIPPLE, Chairman. 


[, John Sessions, district recorder of Blue Ledge mining district, 
situated in Wasatch county, Utah Territory, do hereby certify that 
the foregoing is a true, full, and correct copy of the by-laws of said 
mining district as appears upon the books of record of said mining 


district. 
JOHN SESSIONS, 
District Recorder. 


Sworn and subscribed t+» be‘ore me, a notary public in and for 
the county of Summit and Territory of Utah, this third day of April, 
1876. 

W. J. MONTGOMERY, 
Notary Public. 


(Here follows diagram marked p. 27.) 


28° Tuursbay, June Sth, A. D. 1882. 
A session of the supreme court of Utah Territory was held 
this day. 
ParLey’s Park Sitver MininG Co., Appellant, 
Joun W. Kerr, Respondent. 
From Ist dist. 

By agreement of respective ‘parties, this cause is submitted on 
briefs and taken under advisement, Mr. Sutherland to file additional 
brief if he desire. 
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Saturpay, February 3d, A. D. 1885.. 


® 


PARLEY’s Park Sinrver Mininc Company, Appellant, 
iis 


JOHN W. KERR, Respondent. 
From Jst dist. 


This cause having been submitted at a former term of this court 
and the court being now sufficiently advised thereon, it is ordered 
and adjudged that the judgment of the district court therein 
29 be, and the same is hereby, aflirmed, and tliat respondent have 
and recover of and from appellant twenty-eight & ,§,°, dollars 
costs. 
TUESDAY, January 20th, A. D. 1885. 
»* * se “a ~~ = Ae 
PaRLEY’s Park Sirver Mininc Company, Appellant, 
is 


Joun W. Kerr, Respondent. 
From Ist district. 


Said appellant, by its counsel, prayed the allowance of an appeal 
from the judgment rendered in this cause the 3d day of February, 
1883, to the Supreme Court of the United States, and asked that the 
amount of a bond to be given thereon be now fixed; whereupon, 
counsel of respondent being present and not objecting, it is now 
ordered that the appeal so prayed be and is allowed and the amount 
of such bond be and is fixed at $500.00. 


30 Opinion. 
In Supreme Court, Utah Territory. 
Parey’s Park 8S. M. Co. vs. Joun W. Kerr. 


EMERSON, J.: | 
This is an action under section 254 of the practice act. The com- 
plaint is in the most general terms, and simply avers that the re- 
spondent claims some interest or estate in the premises in controversy, 
or some part thereof, adverse to the appellants, which interest or 
claim, it is averred on information and belief, is without any legal 
or equitable foundation and void, and that it isa cloud upon its 
title, etc., the usual formal allegations. The respondent pleads and 
the agreed facts show a patent to him from the United States in- 
cluding the ground in controversy. In view of the facts set out in 
the agreed statement, the most that can be said as against this pat- 
ent is that it is voidable and not void. Passing by the question 
whether an action can be maintained to set aside a voidable 
ol patent granted by the United States without making ita 
party, this complaint is insufficient to authorize the admis- 
sion of evidence attacking the validity of the patent or to sustain 
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a judgment or decree of the court annulling it. Sueh a decree 
could not be in aecordance with any specific relief demanded by 
the appellant, and could not be included in the general clause for 
relief, under section 149 of the practice act, as it would not be con- 
sistent with’ the case made by the complaint or embraced in the 
ISSUeCS. 

Counsel for the appellant say in their brief that “ the object of the 
suit is to have an adverse claim annulled.” The adverse claim is 
shown to be based upon a patent title from the Government. No 
objection is made that the patent is void upon its face or otherwise 
informal. The Government certainly had the title. The patent is 

not unauthorized or prohibited by any law and is between 
v2 competent parties, and is voidable only in equity for some 

mistake, fraud,or misrepresentation practiced upon the Govern- 
ment. Kohn v. Old Telegraph M. Co.,2 Utah, 174. Granting that 
this nay be done without making the party defrauded, the Govern- 
ment, a party to the action, the acts of fraud, misrepresentation, and 
the like must be specified in the complaint or it will not state facts 
sufficient to constitute a cause of action. Semple vs. Hagar, 27 Cal., 
l65. As the other members of the court are not prepared to pass 
upon the remaining point raised on the appeal and. as the one dis- 
cussed is decisive of the case, the judgment of the lower court dis- 
missing the action is affirmed. 

Ilunter, C. J., and Teviss, J., concurred. 


Kndorsed: Filed February 24, 1883. E. T. Sprague, clerk. 
Oo : Assign nt of Krrors and Praye r for Reversal. 
The Supreme Court of the United States. 


Partey’s Park Sirver Mrxinc Company, Appellants, 
is 


Joun W. Kerr, Appellee. 


Now comes the appellant above named and upon the reeord and 
proceedings of the supreme court of Utah Territory assigns the fol- 
lowing errors : 

That the court below erred in holding that the patent under 
which the defendant claimed title to the premises was not void, it 
appearing from the facts agreed to in the record that said patent 
was issued without authority and under circumstances which make 
it void. 

The court below erred in holding that the complaint did not 
show a right of action in the plaintiff, the facts showing that the 
plaintiff was the equitable owner of the property sued for, and 

that the pretended patent under which the defendant claimed 
od was issued to him without authority of law. 
The court erred in entering its decree in favor of the de- 
fendant, it appearing that the plaintiff was entitled on the facts in 
the record to a judgment for the premises sought to be recovered. 
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Wherefore the appellant pravs for a reversal of the decree in this 
cause and for a decree accordingly. 
J. G. SUTHERLAND, 
JNO. R. MeBRIDE, 
Sol’rs for Appellant. 


Endorsed: Parley’s Park Silver Mining Company vs. John W. 
Kerr. Filed February 27th, 1885. E. T. Sprague, clerk. 


oo Know all men by these presents that we, John S. Scott and 
James Anderson, of Salt Lake county, in the Territory of 
Utah, are held and firmly bound unto John W. Kerr, his heirs and 
assigns, in the just and fall sum of five hundred dollars, lawful 
money of the United States, to be paid to the said John W. Kerr, 
his heirs or assigns; to which payment, well and truly to be made, 
we hereby bind ourselves, our heirs, executors, and administrators, 
jointly and severally, by these presents. 

Sealed with our seals and dated this 50th day of January, A. D. 
1885. 

The condition of the above obligation is such that whereas lately, 
at aterm of the supreme court for the Territory of Utah, in a suit 
pending in said court between the Parley’s Park Silver Mining Com- 
pany, a corporation, as plaintiff, and John W. WKerr, as defendant, 
a final judgment was rendered and entered dismissing said action 

and for sixty-three ¥°,°, dollars costs, and aflirming the judg- 
ob ment of the district court therein of the third judicial district 

of Utah Territory; and the said plaintiff being desirous to 
and having taken its appeal from said judgment of said supreme 
court, and said appeal having been allowed in open court, in the 
presence of the counsel of the said defendant, and the amount of 
the bond to be viven fixed at the sum of five hundred dollars : 

Now, therefore, if the said appellant shall prosecute its said appeal 
to effect and answer all damages and costs thereon, and pay or cause 
to be paid to the said John W. Kerr, his heirs or assigns, the amount 
of any Judgment which may be entered in said Supreme Court of 
the United States in case said appeal shall not be made good therein 
and all damages awarded therein to said appellee, or in case said 
appeal shall be dismissed, then this obligation to be void ; otherwise 

to be and remain in full force and virtue. 
od Witness our hands and seals, affixed this the 50th day of 
January, A. D. 1885. 
JOHN 8. SCOTT. SEAL. 
JAMES ANDERSON. ene 
Witness : 
JOHN R&R. McBRIDE. 


[ hereby approve the foregoing bond on appeal to the Supreme 
Court of the United States and certify that the same is good and suf- 
ficient. 

C. S. LANE, 
Chief Justice of the Territory of Utah. 
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38 ' Know all men by these presents that we, John S. Scott and 

James Anderson, of Salt Lake county, in the Territory of 
Utah, are held and firmly bound unto James H. MeKenney, clerk 
of the Supreme Court of the United States, in the just and full sum 
of two hundred dollars, lawful money of the United States; for the 
payment of which, well and truly.to be made to the said James H. 
MeKenney, his heirs or assigns, we do hereby bind oursel ves, our 
heirs, executors, & administrators, jointly and severally; by these 
presents. 

Sealed with our seals and dated this 350th day of January, A. D. 
LSSS. 

Whereas lately, at a term of the supreme court of the Territory of 
Utah, in a suit pending in said court between the Parley’s Park 
Silver Mining Company as plaintiff and John W. Kerr as defend- 
ant, a judgment was rendered aflirming a judgment theretofore en- 
tered in the district court of the third judicial distriet in said action 

dismissing the same,and for costs in favor of said defendant in 
3” the sum of two hundred dollars, and the said plaintiff having 

In open court, In the supreme court of said Territory, on the 
— day of January, 1885, in the presetce of the counsel for said de- 
fendant, prayed an appeal from the judgment and decree aforesaid 
to the Supreme Court of the United States, and the same having 
been allowed and the bond to the said defendant in said appeal been 
fixed and the same having been duly given: 

Now, therefore, the condition of this obligation is such that if the 
said appellant shall well and truly pay or cause to be paid to the said 
James H. McKenney, his heirs or legal representatives, all such fees 
and costs as shall accrue to him as clerk aforesaid and charg-able 
to the said appellant in the prosecution of said appeal, then the 
above obligation to be void ; otherwise to be and remain in full force 
and eflect. 

ln witness whereof we have hereunto set our hands and affixed 
our seals this the 50 day of January, A. D. 1885. 

JOHN 8S. SCOTT. SEAL. 
JAMES ANDERSON. So 


Witness: 
JNO. R. MceBRIDE. 


Endorsed: Filed February 27th, 1885. E. 'T. Sprague, clerk. 


40 TERRITORY OF UTAH, seg 

County of Salt Lake, {~~ ° 
I, E. T. Sprague, clerk of the supreme court of said Territory of 
Utah, in pursuance of an appeal allowed by said court, do return 
herewith a transcript of the record and proceedings, opinion, bonds 
on appeal, and assignment of errors, all of and in said court and in 
the cause in which said appeal was allowed, to the Supreme Court 
of the United States; and I hereby certify that said attached 
transcript of said record and proceedings, opinion, bonds on appeal, 
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and assignment of errors is a true, full, correct, and complete copy 
of the several originals thereof on file or of record in my office. 

In witness whereof I hereunto set my hand and the seal of said 
supreme court of Utah Territory of Ulah this 28th day of Septem- 
ber, ISS5, at Salt Lake City. 


[Seal of Supreme Court, Territory of Utah, United 


tutes of America 
s rey ‘ > ‘ i , 
: SPRAGUE 
I. - , &< (1; +e 


(I, yf: ot Supre nie ourt. 


Endorsed on cover: Utah Territory sup. court. No. io4d. Parley’s 


Park Silver Mining Company, appellant, es. John W. Kerr. Filed 
(Netober 1{). LSSS. 
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J. G. SUTHERLAND, 
J. R. McBRIDE, 


Attorneys for Appellant. 
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JOHN W. KERR, Appellee. 


APPELLANT'S BRIEF. 


J. G. SUTHERLAND, 
J. R. McBRIDE, 


Attorneys for Appellant. 


Kelly & Co., Printers 
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in THE—— 


SUPREME COURT OF THE UNITED STATES 


PARLEY’S PARK SILVER MINING CO., Appellant, 
VS. | 


JOHN W. KERR, Appellee. 


APPELLANT'S BRIEF. 


The plaintiff in this action and appellant has brought this 
suit to establish its possessory title to a parcel of mining ground 
situated in Blue Ledge Mining District, Wasatch County, Utah 
Territory. | 

Section 1479 (Compiled Laws of Utah,1876) being Sec. 254 of 
the Practice Act, in force at the date of the commencement of 
this action, reads as follows: 

“Section 254. An action may be brought by any person in 
possession by himself or his tenant, of real property, against any 
person who claims an estate or interest therein adverse to him, 
for the purpose ot determining such adverse claim, estate or 
interest.” 

The complaint in this action was framed to meet the re- 
quirements of that section. The plaintiff alleges that it is the 
owner of the ground in dispute, and has possession thereof, 
describing it particularly by metes and bounds—and alleges that 
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the defendant claims some estate or interest in the premises, 
adverse to the plaintiff, which it is averred is without any legal 
or equitable foundation and void—that such adverse claim 1s 
adverse on. plaintiff’s title, embarasses it, in its use, and disposi- 
tion, depreciates its value; and it therefore prays that the defend- 
ant may be required to set forth his adverse claim, that the same 
may be adjudged by the decree, and that it be declared that he 
has no estate or interest in the premises, and that the pleintiff’s 
title may be deemed valid. 

The defendant, by answer, took issue on the plaintiff's allega- 
tions by denials, and then sets forth his alleged adverse claim, 
basing the same on a patent derived from the United States, 
embracing among other lands besides the portion in controversy 
and disclaims al] or any other title thereto. 

The issue being made on the respective titles, the parties 
present their proofs in the agreed statement of facts found in the 
printed record, (see Transcript) commencing on p. 4.and closing 
on p. 17. There is an error in the date of certain by-laws re- 
ferred to in the stipulation of counsel as dated May 5th, 1872. 
The correct date is May 4th, 1872. The counsel agree to this 
correction. From this statement of facts which is incorporated 
in the findings, it is conceded: 

That the plaintiff is by location.and work in accordance 
with the laws of the United States and the local laws of the 
district, the owner of the premises, unless the defendant became 
the owner by virtue of the patent to the Clara mining claim, 
which embraces the disputed, and other adjoining ground. 

The entire issue is embraced in two propositions, viz: Is 
the complaint sufficient to authorize any examination into the 
validity of the Clara patent, so far as it affects the premises in 
controversy, and if so—is that patent valid as against the attack 
made upon it? The appellant insists that for the purpose of 
determining its own claim to the premises, and to authorize the 
court to declare the defendant's asserted title invalid and void 
as against its title, the complaint contains all that is required. 
This is not a case where we seek to have the defendant declared 
to be our trustee, and to compel him to convey to us a title to 
which we have the right as having been improperly obtained by 
him; but it is a case where we rest on our own superior title, 


i 
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and ask that his pretended title be declared a nullity. We wholly 
deny that the defendant has the “legal or equitable” title, or title 
of any kind, aver that the title is in us, and only desire that his 
pretended title shall be annulled and declared void as against the 
only and true title. If the Clara patent was void and conveyed 
no title, if there was no authority to issue it, then the 
fee is in the United States and the true equitable title in the 
plaintiff, for there is no dispute that the plaintiff has in all 
respects fully complied with all the requirements of the law to 
entitle it to the premises. 

The purpose of the action appears to have been: miscon- 
ceived by both the counsel for defendant and the court on the 
trial below. 

In the brief of counsel before the Supreme Court of Utah, 
it was said that the complaint in this case was insufficient, 
“where the plaintiff intends to charge. the defendant is a trustee, 
and must get a conveyance of the title held by the defendant 
before he is invested with a better title,” and it was further 
argued that “it is necessary, in order to set aside a patent for 
fraud or mistake, to plead the facts separately and ask the proper 
relief in order that the land may be again conveyed by the 
United States; and if it 1s sought to charge the defendant as 
trustee of the real title, the facts should be specially stated and 
a conveyance asked.” Following this line of argument the 
court below (see Opinion, p. 18 of the Record) observed: “This 
complaint is insufficient to authorize the admission of evidence 
attacking the validity of the patent, or to sustain a judgment or 
decree annulling it.” Other points of the opinion fully disclose 
the fact.that relief was -denied the plaintiff upon the view sug- 
gested. 

While we concede that there is a large and well-known 
class of cases, requiring, before the court will permit a patent to 
be attacked, without a full statemeut in the complaint of all the 
facts and circumstances relied upon to avoid it; this is not one of 
that class, and belongs to another equally well known to the 
courts, where redress may be had in the form here asked by the 
plaintiff. In the first place, we did not ask that the defendant be 
declared trustee for the plaintiff, nor in any way do we concede 
the validity of the pretended patent. On the contrary, we con- 
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tend that this patent, when the law existing in that district is ap- 
plied to it, is void on its face—it was issued not only without 
authority of law, but in defiance of a plain local regulation hav- 
ing the force of public statute and is void for want of power in the 
officers to do the act. <A void patent is no patent—it is worth- 
less, null, conveys no title, and has no validity either in law or 
equity. It has been held by this court in many cases, that 
whenever a grant appears to have been issued without authority 
of law or power in the officers issuing it, or in a case where the 
State has not the title, the grant is not voidable, but absolutely 
void, 

In the celebrated case of Polks Lessee vs. Wendall, et al, (9 
Cranch, p. 99) Chief Justice Marshall, when the party had offered 
to show by proof that the patent had been issued without author- 
ity, held the failure to receive the proof, in a court of law, to be 
erroneous. After observing upon the class of cases which a court 
of equity should only investigate upon full allegations of all the 
facts, he said: 3 

“But there are cases in which a grant is absolutely void, as 
when the State has no title to the thing granted, or where the 
officer had no authority to issue the grant.” This statement of 
the law was very vehemently contested in subsequent cases in 
this court, but was maintained without qualification, (see Polks 
Lessee vs. Wendall, 5 Wheat., 293, and Pattteson vs. Winn, 11 
Wheat., 380.) These cases have been followed by a series of de- 
cisions by this court, fully affirming and supporting them. 


Winter vs. Cremmelin, 18 How., 87. 

Swayzey vs. Burkel, 12 Pet., 23. 

Stoddard vs. Chambers, 2 How., 284. 

aston vs. Salisbury, 21 How., 126: 

O’Brien vs. Perry, 1 Black., 109. 

Sherman vs. Buick, 93 U. S., 216. 

Smelting Co. vs. Kemp, 104 U. S., pps. 643-4-5-6. 


These cases establish, as we claim, the principle that a 
want of power to make the grant, when shown by proof, is a 
complete answer to the grant which is interposed as title. If 
these authorities apply to this case they are conclusive in the 
appellant's favor. ; 
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Let us see if they do apply. 

The plaintiff's location under the mining laws and in ac- 
cordance with local regulations having the force of statute is un- 
contested. The only question is, whether the location upon 
which the Clara patent was issued, appropriated the land, for if it 
did not the plaintiff's location did appropriate it, and its title is 
good—and the title having been issued to defendant without 
authority, void. 

Section 2319 Revised Statutes of the United States, enacts 
that the mineral lands of the United States shall be open to ex- 
ploration and purchase by its citizens and those who have 
declared their intention to become such, under regulations pre- 
scribed by law and according to the local customs or rules of 
miners .in the several mining districts, these customs being not in- 
consistent with the laws of the United States. 

Section 2320 provides that after the date of the enactment, 
(May 10, 1872) a mining claim shall be not more than 1,500 feet 
in length, and shall,not be more than 600 feet, or less than 50 
feet in width on the surface, but remitting the subject of the 
width within the limitations to the local rules and regulations of 
the district in which the location is made. 

Section 2322 provides that so long as the locator complies 
with the laws of the United States and the local regulations 
of the district governing his possessory title, he shall have the 
exclusive right to the possession and enjoyment of the premises. 
The claimant is required to perform not less than $100 worth 
of labor in the development of his location each year, and show 
compliance with local rules and regulations, and his possession 
is to him a perfect possessory title; no patent is required in order 
to protect his rights. A compliance with these requirements 
insures him protection against all subsequent claimants. 

Now this being the law, the defendant claims in virtue of a 
location made in June, 1872, and of the patent issued thereon, 
which he sets up as a defense in this case; and the case must 
turn either upon the unassailable character of the patent, or upon 
the validity of the location on which it is based. 

The appellee's first contention, and the one which was sus- 
tained by the decision of the Utah Supreme Court, is that the 
patent is not assailable in this action. If, as we contend, this 
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patent was issued without authority of law and is void—not 
voidable only—then the court below erred in its ruling. If the 
law applicable to the locality—Blue Ledge Mining District—did 
not authorize the issuance of any patent to a mining claim 600 
feet in width, then this patent is invalid, and is no defense to our 
action. 

The miners in each mining district in the United States 
were authorized to fix the width of all mining locations in their 
districts as is here shown by reference to the statutes cited: Sec. 
2319, 2320, 2322, Rev. Stat. These provisions required the 
claim to have fixed limits to be “marked on the ground,” (Sec. 
2324 Rev. Stat.) The statute remitted the matter of the size of 
the claim tosthe miners themselves, subject to the limitations of 
1,500 feet in length and 300 feet in width, measured from the 
centre of the vein each way, 600 in all. The width is left to 
local control, except that it must be fred and certain, and shall 
in no case exceed 600 feet, or be less than 50 feet in width. 

The miners in Blue Ledge Mining District, where these prem- 
ises are situate, have in compliance with the law then existing, 
made local rules and regulations, and these are admitted to be as 
found in this record, beginning on page 11 and closing on page 
17 of the Transcript. They were in full force at the date of this 
Clara location, and the entire code of the district down to the 
time of this controversy is contained in this record. These regu- 
lations fixed the width of mining claims at 200 feet. It is well 
known that in many districts prior to the date of these regula- 
tions the width of claims was fifty feet, one hundred feet being 
perhaps the most common in the mining regions, while 200 feet 
was perhaps the greatest width allowed by miners anywhere 
prior to the act of 1872, which authorized them to be fixed by 
the miners at 600 feet width. 

There is no dispute that the miners of the district had the 
power to fix the width of locations, nor is there any dispute that 
they had exercised that power. Sec. 4 of the local regulations 
(p. 12 of this Transcript) provided that “the surface width of any 
mining location shall not exceed 100 feet in width on each side 
the wall rocks of said lode.” The phrase “the wa// rocks of 
said lode” has been construed by the Supreme Court of Utah 
(Campbell vs. Taylor) to mean from the middle of the vein or 
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lode, or from the centre line of the parallelogram constituting the 
claim. Obviously this must be the interpretation, for the width 
of a claim cannot be determined by the varying width of the ore 
vein it contains, and besides the act of Congress requires the 
width not only to be fixed and definite, but to be “marked on 
the ground and to be measured from the centre of the vein.” An 
attempt to have the width adapted to the sinuosities, swells and 
contractions of a vein would be a violation of the act of Congress 
and invalid. If a claim was to be so elastic in its boundaries as 
to stretch it to a thousand feet in one portion and contract it to 
fifty feet in another it would be impossible to adjust boundaries 
and surveys, and marking on the surface would be impossible. 
No attempt to construe this rule in this way has ever been in 
practice by miners or by the courts, to our knowledge, and 
it would be to make it au absurdity to do so. 

The argument put forward in the court below, that a lode 
may be fifty or a hundred, or several hundred feet between “wall 
rocks,” which space must be excluded in computing the width 
of the claim, would be a nullification of the provision of Sec. 
2320 of the Revised Statutes, which requires that the width shall 
be ascertained from “the middle of the vein at the surface.’ The 
object of the act of Congress was to have a uniform width in 
cach mining district, while this construction would defeat that 
purpose by making claims of different widths, not only of differ- 
ent claims, but in the same. 

We take it there ts no force in this suggestion. 

We are met with another suggestion in favor of the appellee, 
that on the 4th of May, 1872, the miners of Blue Ledge District, 
held a meeting, at which they resolved, (See Transcript, page 13, 
Sec. 14), “ That the surface width shall be governed by the laws 
GVU.s A 

Whatever construction may be placed upon this provision 
of these regulations. it is certain that it did not modify or repeal 
the local law then in existence fixing the width of claims. 

All laws are construed by the same rules and interpreted by 
the same principles. No law of the United States was then in 
existence, fixing the width of claims, nor has there been since, 
except the provisions in Sec. 2320, which prescribed that they 
shall not exceed 600 feet-in any case nor be less than 50 feet iu 
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width, and leaving the width to be determined by the miners 
themselves within those limits. Such a regulation as the one of 
May 4th, 1872, would be incapable of application. It would, 
instead of being a regulation to fix the width, be a clear case of a 
regulation “how not to do it,’ and void. If it was intended to 
anticipate the action of Congress, it is an instance of premature 
action which turned out insufficient, for the reason that the act of 
Congress no more indicates the proper width at 600 feet than it 
does at 50 feet—in fact, the act clearly indicates the intention of 
Congress not to fix any width, but to remit that question to local 
regulation. As that regulation was then in existence, and no 
change has ever been made, it must control. If these regulations 
like customs merely in parol had been shown by the defendant 
to have been modified by the miners themselves, by proving that 
the former custom of taking up claims 200 feet wide had fallen 
into disuse, and that the custom, when this location was made 
by the defendant, was to locate claims 600 feet wide, there might 
be something in the argument. But here there was a written 
code of local laws in existence and of record—they have never 
been modified or repealed formally or by the customs of the 
locality. Any attempt to prove their abrogation by custom or in 
practice would have been as inadmissible as it was impossible. 
The law of 1870 has been and is observed in full force in Blue 
Ledge District to the present time. No miner is called to prove 
or attempt to prove that a single location aside from this one, 
covering 600 feet in width, has ever been attempted in the 
district. We insist, therefore, that this court must conclude that 
no lawful location could be made in this mining district which 
exceeded 200 feet in width. 

On the binding force and effect of these local regulations 
or laws, we cite: 


McCornick vs. Varnes, 2 Utah, 357. 
Jupiter M. Co. vs. Bodie, 7 Sawyer Rep., 104. 


If it be established that the laws in force in the district 
limited the claim to 200 feet in width, so much of the alleged 
Clara patent as professes to convey to the defendant the land in 
dispute is simply void—void for want of authority. 

It will be noticed by a glance at the diagram that no part 
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of the ground in controversy is nearer than 200 feet of the centre 
line of the Clara claim; we insist the patent ts void certainly for 
all embraced within it beyond the 200 feet from the centre of 
claim. What the effect might be on the 200, which the defend- 
ant would have been entitled to locate, we need not consider. 
The question is not involved here. 

These points appear to us to be all that ts vital in this case. 
If the land department with the local regulations before it, (as they 
must have been, for every application for patent szus¢ contain a 
copy of them) decided to issue a patent to a claim 600 feet wide, 
when these regulations limited all locations to 200 feet, it did so 
without authority of law, and its act, as against the plaintiff, is void. 
In such a case, on all the authorities in like cases, the party 
injured may, in reply to a title so derived, have his own 
title decreed lawful, and the fictitious one held for naught. This 
is our action and we confidently urge upon the court the 
reversal of the judgment rendered below in this case. 
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No. 154. 


SUPREME COURT OF THE UNITED STATES. 
OcToBER Term, 1888. 


PARLEY’s PARK SILveR MINING CoMPANY, 
Appellant, 
VS. 
JOHN W. KERR, 
Appellee. 


APPELLEE’S BRIEF. 


This action was brought under See. 254 of the Utah 
Statutes of 1876, which reads: : 


“An action may be brought by any person in possession: 
by himself or his tenant, of real property, against any person 
who claims an estate, or interest therein, adverse to him, for 
the purpose of determining such adverse claim, estate or 
interest.”’ 


The plat, “ Exhibit 5,” between pages 16 and 17 of the 
printed record, shows the outlines of the mining claims owned 
by the parties, and the areas in controversy. 

The facts were agreed upon, and ineluded in stipulations 
which were printed pp. 4 to 6 inclusive, and the mining cus- 
toms of the district are printed pp 11 to 17, inclusive. These, 
with the plat, give all the facts, and are adopted as a finding 
of facts by the trial court—pp. 6 and 7. 

The appellant owned the Lady of the Lake and the Cen- 
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tral mining claims, and the appellee owned the Clara mining 
claim. 

The plat shows two distinct areas are in conflict; a small 
one between the Lady of the Lake and the Clara, and a larger 
one between the Central and the Clara mining claims. 

Some errors and omissions oceur 1D the printed record, 
especially in the answer, but not of sufficient importance to 
mislead as to the issue. The date in the stipulation, top of 
page 6, is corrected by stipulation filed herein so as to read 
May 4th and conform to the original record in the court 
below. 

By referring to the agreed facts, adopted as findings, the 
the following dates appear: 

Clara Mining Claim : 

Located June 28th, 1872. 

Surveyed for patent, March 31, 1S76. 
Application for patent, April 28, L876. 
Entered and paid for, Feb. 20, 1879. 
Patent issued, Feb. 6, 1880. 


Lady of the Lake Mining Claim : 
Located, July 25th, 1875. 
Surveyed for patent, July Sth, 1876. 


Central Mining Claim: 
Located, August 19th, 1876. 
Surveyed for patent, Aug. 2, 1880. 


Referring first to the smaller area which is in conflict be- 
the Lady of the Lake and the Clara mining claims, the facts 
show: 

That the application for patent for the Clara mining claim 
included an application for the Clara mill site, which also con- 
Hicted with the Lady of the Lake. That the owners of the 
latter within the period of publication, made an adverse claim. 
As the conflict with the mill site was the main ground of con- 
troversy, upon a settlement, the adverse claim in behalf of the 
Lady of the Lake mining claim was not only withdrawn, but. 
the owners of the last named claim (appellants’ grantors), re- 
leased to the United States the ground embraced in this area: 


therefore, it ceased to be a part of the Lady of the Lake min- 
ing claim. The appellant, in its official survey of the Central 
mining claim, omitted and abandoned this same area.—Sec. 2 
of facts, p. 4, and See. 6, p.5. Therefore, as to this smaller 
area, the appellant has no standing. This area is released 
from one of its claims, and the other does not embrace it. 

Referring now to the larger area, the dates and facts 
show: that the Clara inining claim was located, officially sur- 
veved for patent, application for patent made and the period 
of publication passed, before the Central mining claim was 
located. 

For the appellee the following points are submitted : 


— 


The complaint is insufficient to admit proof attacking, or 
to justify a judgment annulling, a patent of the United 
States, 

This point was raised in the trial court, (last part p.8) re- 
peated On appeal, and though the trial court decided the case 
on the merits, the Territorial Supreme Court affirmed this 
point. Opinion, pp. LS and 19. 

The statute only enlarges the class of cases in which equi- 
table actions quia timet could formerly be brought, and dis- 
penses with the pre-requisite that the plaintiff must first 
establish his title at law. 

Curtis vs. Sutter, 15 Cal. 260. 


The nature of the action assumes now, as formerly, that 
the plaintiff has the better legal or equitable title. In case the 
patent title from the United States is in the defendant, it is 
impossible fora plaintiff to recover either at law or in equity, un- 
less he can annul that title, or show it is held in trust for him. 
To do either, this general form of complaint cannot be 
adopted. Here the only facts alleged are that the plaintiff is 
the owner and in possession, and that the defendant makes an 
adverse claim. 

The complaint should have admitted the patent, and shown 
facts entitling the plaintiff to a judgment annulling it, and to 
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do this the facts to show fraud or mistake in procuring it 
should have been specially pleaded, so that issue could have 
been taken on them. 

If the defendant had brought ejectment on his patent 
title, the plaintiff, under the code system, could have set up 
any equitable defense, but if he admitted the legal title in the 
plaintiff, he would have to become an actor and make his de- 
fense as full as a bill in equity, by pleading all the facts and 
demanding the proper relief. A general denial of the plain- 
tiff’s title, or an allegation of title in the defendant would be 
insufficient. 

Gibson vs. Chotteau, 13 Wall., 92. 
Bruck vs. Tucker, 42 Cal., 346. 


The impropriety of a judgment in favor of a plaintff, 
with a perfect legal title outstanding against him, and which 
should neither be annulled nor held to be in trust for the 
plaintiff, is shown in 

15 Barb., 365. 
34 Wis., 486. 
35 Wis., 361. 
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The judgment is right on the merits, irrespective of any 
question of pleading. 

It is claimed by the appellant that the patent for the 
Clara mining claim, should have embraced a width of only 
200 feet. The.first rule adopted in the district, May 17, 1870, 
(erroneously printed 1879 in the record) Section 4, top of 
page 12, is cited by appellant to maintain this position. It 
provided: “The surface width of any mining location shall 
not exceed 100 feet in width on each side the wall rocks of 
said lode.”’ 

This gave 200 feet and the width of the lode, whatever 
that might be. 

On May 4th, 1872, a meeting was held to alter and amend 
the rules. It was then known to the miners of the district that 
the act of Congress of May 10th, 1872, was about to become a 
law, and they probably supposed it had passed, or at least 
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gone to the President for approval (Sec. 7 of ¢mgeed facts, top 
of page 6, as corrected to May 4th, by stipulation). At this 
meeting an entire new code was adopted, and in view of the 
anticipated legislation by Congress, they provided in Section 
14 that “ The surface width shall be governed by laws of the 
U’. S. A. Reeord., Pp. 13. In Section 19. (p. 14 of Reeord) they 
added a general repealing clause. 

The Clara was located under this code, and after the aet 
of Congress permitting locations not exeeeding 300 feet in 
width on each side of the centre of the vein, and before the 
next meeting of the miners, held July 10, 1872. 

We understand the appellant to argue, in effect, that the 
customs of miners, when shown, have the foree of law in con- 
trolling the sale of mineral lands; that the rule of May 17, 
1S70, allowing 100 feet on each side of the wall rocks, was not 
repealed by Section 19 of the code of May 4th, 1872, because 
the old section was not in conflict with the last named code, 
or any law of the United States then existing, or afterward 
enacted. 

It is submitted that the written evidences of the customs 
of miners cannot properly be construed by any such close or 
rigid rules of interpretation, nor by the strict rules applicable 
to the repeal of laws. These codes are merely evidence for 
the time of what the miners agree shall be their customs, and 
the only value of the written evidence is that it puts the agree- 
ment as to the custom in express accessible form, instead of 
leaving the agreement to be implied from the usage in the 
district. Sueh codes also serve to mark distinctly the point 
of time when there is a change in the rule or custom. They 
differ so widely from a law that they become obsolete by 
non-user, and are repealed by a contrary common usage 
sliown by parol. 

Harvey vs. Ryan, 42 Cal., 626. 


It is manifest that a law enacted by a legislative body is 
controlling until repealed expressly or by implication, and a 
usage to the contrary would not affeet its validity. The sole 
question should be what did the miners mean” When this is 
ascertained, effect will be given to their intention without re- 
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spect to the manner in which it is expressed. That the 
miners intended to pass an entire code on the 4th of May, 
1872, seems clear from its contents, compared with the code of 
1870, and hence, if a repeal was necessary, a repeal by impli- 
eation would ensue as to all subjects covered by the new 
code. But no repeal was necessary in such a case. They 
had merely to declare what the custom should be from that 
time, and they did so by declaring they would have no rule 
on the subject of width, but leave that to the Act of Congress. 
Nothing can be clearer than their declaration to this effect. 
They made no provision as to width, and to explain why this 
omission occurred in their code, they declare the omission is 
intentional and for the purpose of allowing locators to take 
whatever width the laws of the United States may permit. 
The intention of the miners, and their construction of the 
rule appears from the action at the meeting of July 10th, 
1872. Then they again adopted an entire new code, and they 
show they considered the code of may 4th complete and the 
only rules in existence, by their method of proceeding. They 
make a new code by adopting (‘“‘accepting”’ they call it) cer- 
tain sections of the May code by numbers, and passing new 
sections to complete the code. Among the new sections is 
one limiting width to 100 feet on each side of the vein. They 
do not adopt this from the code of 1870, or make any refer- 
ence to that code or any of its provisions. It may be further 
noticed that the meeting of May 4, 1872, was to alter and 
amend the by-laws. Any provisions in regard to width, dif- 
fering from the former rule, would be an amendment or alter- 
ation of the rule without any regard to any express repeal. 
All these by-laws were presented to the commissioner with the 
application for patent for the Clara mining claim (additional 
stipulation, p. 6 of record), hence the patent was granted on 
the same facts now presented to the court as ground for an- 
nulling it, and no further or additional facts are produced. 
On these facts the appellant claims the patent, as to the excess 
beyond 200 feet in width is absolutely void, and as much a 
nullity as if granted without authority of law, or for lands re- 
served from sale or previously granted. The contention of the 
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appellee is that the commissioner correctly interpreted the by- 
law and that the patent is valid. 

Even if the commissioner misconstrued the by-law, the 
appellee contends the patent is not void, and cannot in this 
astion, and under these pleadings be attacked. That it would 
not he voidable even if attacked in a proper action and under 
proper pleadings. It is not disputed it covers mineral lands 
subject to sale and conveyance in this manner. There was 
no public law limiting the width allowed to less than the pat- 
ent covers. It was for the applicant to show, as facts, that he 
had located, held and improved this claim in accordance with 
the general laws and local customs. He presented these rules, 
with his application as evidence he had not exceeded the 
width allowed by the custom of the district. The commis- 
sioner took official notice of the general law, with which the 
applicant must comply. He could not take official notice of 
what the local custom was as to width of elaim, for that was 
an extrinsie fact. 

Harvey vs, Ryan, 42 Cal., 626 


He construed the evidence of this fact in accordance with 
the applicant’s claim, and decided as a fact that the local cus- 
tom as to width had not been exceeded. By his action the 
commissioner determined facts witl.in his jurisdiction. Ina 
general way he had to receive evidence and decide whether 
the applicant had done all the acts required by law and cus- 
tom, and in a more especial way he had to receive evidence 
and decide what in fact the custom as to width was, with 
which the applicant must comply. If he erred in deciding 
on the weight, sufficiency or effect of the evidence, as to a fact 
within his jurisdiction, no fraud, deception, or mistake of 
law being shown, this court will not collaterally review that 
decision on the same evidence. ‘To do this the court must go 
back and take exactly the place of the commissioner in the 
original application, and adjudge de novo, questions of fact 
which the law has placed within his jurisdiction. 

[t may be proper to notice here that the appellant has 
had an opportunity to be heard on the questions now raised, 
and on the same evidence, both before the commissioner and 
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by appeal from his decision. Though the period of publication 
on application for -patent for the Clara mining claim had 
passed before the location of the Central, and appellant could 
not have become an adverse claimant in that application, the 
rules of the Land Department have always permitted one in- 
terested to become a protestant, and oppose the granting of a 
patent, so far as to show the applicant had not comphed with 
laws and customs, and hence had no right to the patent. <A 
reference to the dates will show this remedy, if there was any 
wrong to be be remedied, was open from August 6th, 1876, to 
February 6, 1880, and it is submitted that was the proper 
course to take to be heard on questions of fact within the sole 
jurisdiction of the commissioner. 

This court has so often had occasion to decide under what 
circumstances a patent is void, and when and how voidable, 
and how far and in what eases the decision of the commis- 
sioner is final on questions of fact within his jurisdiction, that 
citations are scarcely required, but the following cases bear on 
these questions: 

Steel vs. Smelting Co., 106 U.S., 447. 
Smelting Co. vs. Kemp, 104 U.S. 636. 
French vs. Ryan, 93 U.S. 169. 
Patterson vs. Tatum, 3 Sawyer 164. 


The case is submitted for the appellee on the foregoing 
propositions : 

That the complaint is insufficient to justify a collateral 
attack on the patent. 

That the decision is right on the merits. That if the 
patent was granted on an erroneous construction of the by- 
laws of the district, the error relates to a question of faet and 
the evidence to establish a fact within the jurisdiction of the 
land officers, and the decision cannot be collaterally attacked 


by this plaintiff or in this form of action. 
| CHARLES W. BENNETT. 
Attorney for Appellee. 
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SUPREME COURT OF THE UNITED STATES. 
OcTOBER TERM, 1888. 


No. 221. 


THE UNITED STATES, APPELLANT, 
vs. 


MARTHA INSLEY (FORMERLY MARTHA PALMER), 
LAURA GUELICK (FORMERLY LAURA PALMER), ET 
AL. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF KANSAS. 
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UNITED STATES VS. MARTHA INSLEY ET AL. l 


] [NITED STATES OF AMERICA. 
District of Kansas, RX: 


In the eireuit court of the United States for the district of Kansas. 


THE UNITED STATES, PLAINTIFF. 
re. 

Mrs. Marrua INSLEY, FORMERLY MARTHA | 
Palmer, Mrs. Laura Guelick, formerly Laura 
Paimer, Mrs. Barbury R. Insley, formerly Bar- 
burv R. Palmer, and James M. Palmer, heirs- 
at-law of Polly Palmer, deceased ; Mrs. Eliza- 
beth MeElrov, wife and heir-at-law of M. 
MeFlrov, deceased; and Eliza J. MeElroy, | 
Emma G. MeElrov, Marv A. McElroy, Henry | 
Meklroy, Hilda MeElroy, Moses MeKlroy, | 
William McElroy, and Ethel MeElroy, heirs- | 
at-law of M. Meklroy, deceased ; and Mrs. Eliza- | 
beth MeElroy, as administratrix of the estate | 
oft \l. MeElroy, deceased : and I. Nol , ile- | 
tendants, | 


be it remembered, that on this day, to wit, November 28, 1884, the 


complainant, by its solicitor, filed Wn the clerk's othice ot said court its 
bill in said entitled suit: which said bill is in the words and fivures follow- 
Ing, to wit: 


» In the United States cireuit court for the district of Iansas. 


Tue UNITED STATES, PLAINTIFF, 
re. 

Mrs. Marrua INsLEY, FORMERLY MARTHA 
Palmer, Mrs. Luara Guelick, formerly Laura | 
Palmer, Mrs. Barbury R. [nsley, formerly Bar- | 
bury R. Palmer, and James N. Palmer, heirs- | 
at-law oft Polly Palmer, deceased, Mrs. lc liza- 
beth MekKlroy, wife and heir-at-law of M. 
Meklrov, deceased, and Eliza J. MeElroy, | 
Emma G. MeElroy, Mary A. McElroy, Henry | 
MeElroy, Hilda MeElrov, Moses MeElroy, | 
William McElroy, and Ethel McElroy, heirs- | 

at-law of M. McElroy,deceased, and Mrs. Eliz- | 

| 
| 
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abeth MeElrov, as administratrix of the estate 
of M. MeElroy, deceased, and E. Nold, de- 
fendants. 

Bill in equity. 


To the judges of the cireuit court of the United States for the district of 

Kansas : 

The United States brings this its bill against the defendants, all resi- 
dents of the State of Kansas, and thereupon gives information and says: 
That on or about the 16th day of October, 1869, it recovered a judgment 

25500 ] 


On ; 
i ee 
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at law in the United States district court for the district of Kansas, in a 
suit then pending, wherein complainant was plaintiffand one M. McElroy 
and Charles Bull were defendants. In said case judgment was rendered i 
in favor of complainant, and against both of said defendants, for the sum | 
of $2,000.00. ‘That on or about the sixth day of November, 1869, execu- 

tien was issued on said judgment, a levy made upon the property of 
3 the defendant M. McElroy, which execution was afterwards re- 

turned unsatisfied for wants of bidders at said sale; that soon 
thereafter, to wit, on or about June ninth, 1870,a second execution issued 
on said judgment, and property belonging to defendant M. McElroy was 
levied on, but said property was unsold and said execution was returned 
unsatisfied, and said judgment still remained unsatisfied and unpaid. 

Complainant further says : On or about the seventh day of August, 1869, 

said M. MeElrov and his wife Elizabeth McElroy, defendant herein, made, 
executed, and delivered to one Polly Palmer their certain note and mort- 
gage on lot one, in block one hundred and four [104] in the city of Fort 
Seott, Bourbon County, Kansas, to secure the sum of $5,500.0 theretofore 
advanced by said Polly Palmer to the said M. McElroy as a security there- 
for. Said note being unpaid, the said Polly Palmer, mortgagee, did, on the 
30th day of May, 1871, institute a suit in the district court of Bourbon 
County, Kansas, wherein Polly Palmer was plaintiff, and said M. McElroy 
and his wife Elizabeth M. McElroy, defendant herein, were parties defend- 
ants. Said suit was brought to foreclose the above-mentioned mortgage. 
And on or about October 4th, 1871, judgment was rendered in said suit in 
favor of Polly Palmer, and against M. McElroy and his wife Elizabeth 
McElroy, for the sum of $3,764.16, and for a foreclosure of the mortgage | 
and said sum was declared to be the first and best lien upon the above- . 
described premises, and said property was ordered to be sold to satisfy the 
same, Soon thereafter special execution issued on said Palmer judgment, 
and levy was made upon the above-described property, which was after- 
wards sold by the sheriff of Bourbon County, Kansas, and bought in by 
said Polly Palmer, the judgment creditor, which sale was by the court 
confirmed and on January 4th, 1872, a sheriff’s deed was executed and 
delivered to said Polly Palmer, and duly filed for record in the oftice of 

the register of deeds of Bourbon County, Kansas. At the time 
4 of the institution of the foreclosure proceedings above mentioned, 

instituted by the said Polly Palmer and against the said M,. Me- 
Elroy and wife, the complainant’s judgment heretofore mentioned was a 
good and valid judgment in favor of the complainant and against the 
sail McElroy, defendant in the said Polly Palmer suit, and was duly en- 
tered of record in the clerk’s office in the United States district court of 
the State of Kansas; that execution had theretofore been issued, and the 
United States marshal/ had made a levy ; and at the time above mentioned, i” 
to wit, May 30th, 1871, lot 1, block 104, city of Fort Seott, Kansas, was 
being advertised for sale, and was to have been sold on June 6th, 1871, at 
the front door of the court-house in the city of Fort Scett ; that on said 
dune 6th, 1871,said land was sold, and the complainant became the pur- 
chaser thereof, there being no other bidders at said sale. Said sale was 
afterwards, to wit, on October 16th, 1871, confirmed in the United States 
district court for the district of Kansas, and a deed was ordered to be 
made to the United States, the purchaser thereof. 
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Complainant further says in the above-mentioned suit brought by the 
said Polly Palmer in the district court of Bourbon County, Kansas, this 
compacainant was not made a party deferidant and in nowise appeared in 
said suit; that on said May 30th, 1871, complainant was a judgment 
creditor of said M. McElroy, and said judgment was a lien on the above- 
described real estate, the property of the said M. McElrov; that as such 
judgment creditor it brings this action for the purpose of redeeming said 
land from said Polly Palmer, mortgagee and purchaser as above. | 

Complainant further says that on or about the 15th of November, 1872, 
the said Polly Palmer died intestate, leaving as her sole surviving heirs 
at law the following-named children, to wit: 

Mrs. Martha Insley, Mrs. Laura Guelick, Mrs. Barbury R. Ins- 
5 lev, and James M. Palmer, all now over the age of 21 vears. 

That soon thereafter James M. Palmer was appointed adminis- 
trator of her estate, qualified, gave bond, and entered upon the discharge 
of his duties as such administrator ; that as such administrator he admin- 
istered upon the estate of Polly Palmer, deceased, up until-the vear 1878, 
at which time he made final report to the probate court of his acts and 
doings as such administrator, and asked to be discharged, which was ae- 
cordingly grented, and he was released as such administrator, and there 
is now no administrator of the estate of Polly Palmer, deceased. 

In 1881 the said M. MeElroy departed this life intestate, leaving as 
his sole surviving heirs at law his widow, Elizabeth McElroy, defendant 
herein, and the following-named children, to wit: 

Kliza J. MeElroy, aged 20 years, 

Emma G. MeElroy, “ 18 

Mary A. McElroy, ” Be 

Henry Meklroy, - oe 

Hilda McElroy, ~ oe 

\Loses Meklroy, -. 30 

William McElrov, “ 6 “and 

Ethel McElroy, a”. | « 

That soon thereafter, to wit, on or about September Ist, 1881, the said 
Elizabeth McElroy was appointed, qualified, gave bond, and entered upon 

the discharge of her duties as the administratrix of the estate of M. Me- 
Kilroy, deceased, and is now the administratrix of the estate ot said M. 
McElroy, deceased. 

Complainant says it has made due and proper demand upon defendants 
that they disclose the amount still due and unpaid, if any, on said Polly 
Palmer mortgage of date August 7th, 1869, and on the judgment of fore- 

closure thereof, in order that complainant could pay the same to 


- 6 the party entitled thereto; and the defendants fuiled and refused 
; to give the same, and claimed that complainant had no right or 
' interest in and to said lot one (1), block one hundred and four (104), and 


had no right to redeem the same. 
Complainant further says that it is now, and ever has been ready and 


As Ps ; 
: willing at all times to pay the amount necessary to redeem said land from 
said mortgage, and now here comes into court and is ready and willing, 
and offers what, if anything, shall appear to remain due in respect to the 


principal and interest on said mortgage in order to redeem said property 
therefrom and from the judgment of foreclosure rendered thereon. 
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Complainant further says that on or about the 30th day of October, 
1883, it received a deed for said lot one (1), block one hundred and four 
(104), from Hon. B. I’. Simpson, United States marshal for the district of 
Kansas, based on the sale of June 6th, 1871, and is now and has been 
Cver since said June Oth, lscal, the owner ot said above-described land, 
with full right of possession thereof, subject only to the right of the estate 
and heirs at law of Polly Palmer, deceased, 

The defendants and each of them claim to have some right, interest, or 
equity in and to said land adverse to complainant, but complainant says 
that whatever right, title, claim, interest, or equity the defendants or any 
of them have, er may claim to have in and to said land is junior, inferior, 
to that of complainant, Complainant further says the amount due to the 
estate of Polly Palmer, deceased, on said mortgage of date August 7th, 
1869, and on said judgment of foreclosure thereof, has long since been 


paid, 

Complainant further says there was a large brick and frame store 
building on said lot one (1), block one hundred and four (104), at 
the time it was levied on and sold to the United States, and at the time 


~] 


suit was brought by said Polly Palmer to foreclose her said mortgage, and 
that said MekKlroy was at the time in the possession thereof and carried on 
business therein for a number of vears, and remained and continued in 
possession thereof during all of said time, and up to the time of his death, 
in and about the hanavement of said business, tune prricl tuxes thereon all 
of said vears, and that no possession of said premises was taken by said 
Polly Palmer when said sheriff's deed was given to her, and that. the an- 
nual rental value of said lot one (1), block one hundred and four (104), 
was and ever since has been 8500.00 per vear, and that said annual sum 
of $500.00 should be applied by said defendants in satisfaction of the 
amount due, if anvthing, to the estate of said Polly Palmer, deceased, 
from said MM. Beklroy, deceased, 

By the strict rules of the common law, complainant has no adequate 
and sufhicient remedy whereby complete and pertect justice can be done, 
and brings this action for an accounting between the parties hereto and to 
redeem said land from said mortgage, and the judgment and foreclosure 


thereunder and for possession thereof, 

In consideration whereof and forastpuch as vour orator can only have 
adequate relief in the premises in this honorable court, where matters of 
this nature are properly cognizable and relievable, your orator solicits the 
aid of this eourt to compel said defendants a full, true, and perfect answer 
to make to all and singular the statements and charges above set forth, 
answers under oath, however, being hereby expressly waived by said com- 
plainant as to each of said defendants ; and that an account may be taken 

ot what, if anything, is due to the said Martha Inslev, Laura 
8 Gruelick, Barbary R. Insley, and James M. Palmer, defendants, and 

heirs of Polly Palmer, deceased, for principal and intere-t on 
said mortgage debt; and that an accounting may also be taken of the rents 
and profits of said above-described premises, the property of complainant, 
which have been possessed or received by said defendants, heirs of Polly 
Palmer, deceased, or by their order or for their use, or which without their 
wilful fault or neglect may have been received ; and that if it shall appear 
that said rents and profits have been more than sufficient to satisty the | 


oe 


of our circuit court of the United States of America for the district of 


-” 
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principal and interest of said mortgage debt, that the said defendants be 
decreed to pay the excess to your orater, and that complainant be permit- 
ted to redeem said property, it being ready and willing to pay whatever, if 
anything, shall appear to remain due in respect to principal and interest 
on said mortgage debt ; and that the defendants may be adjudged to de- 
liver up the possession of the above-described premises to complainant or 
to such persons as it shall direct, free from all incumbrances made by de- 
fendants or any of them or any persons claiming by, through, or under 
them, and for such other, further, or different relief as the court shall in 
equity see proper to grant. 

And may it please your honors to vrant unto your orator a writ ot sub- 
peena, issued under the seal of this court, directed to said) Martha Insley 
(formerly Martha Palmer); Laura Guelick (forme rly Laura Palmer); Bar- 
bury R. Insley (formerly Barbury R. Palmer) James M. Palmer, heirs 
at law of Poliy Palmer, deceased ; ee MI ‘Elroy, wife and heir at 
law of M. MeElroy, deceased ; Eliza J. MeElroy, Emma G. McElroy, 
Mary A. MeElrov, Henry Meklroy, Hilda Meck lrov, Moses McElroy, 
William MeElroy, and Ethel Meklroy, heirs at law of M. MeE lroy, de- 
ceased, and Mrs, Elizabeth McElroy, as administratrix of the estate of 

M. McElroy, deceased, and EE. Nold, therein and thereby com- 
9 manding them on a certain day and under a certain penalty therein 

to be limited, personally to be and appear before your honors in 
this honorable court, and then and there full, true, direct, and pertect an- 
swer make to all and singular the premises, and, further, to stand to, per- 
form, and abide by such further order, direction, and deeree herein as to 
vour honors shall seem meet. 

And vour orator will ever pray. 

J. R. HALLOWELL, 
Lnited States Aly A Solicitor for Complament. 


Cuas. B: Suita & C. L. WARE. 
Of Counsel. 


(Endorsed :) No. 4896. United States vs. Mrs. Elizabeth McElroy 
etal. Bill in equity. Filed Nov. 28, 1884. A. S. Thomas, clerk, by 
Frank J. Thomas, deputy. J. R. Hallowell, C. B. Smith, & C. L. 
Ware. 


( hanes ry subpa na. 


10 UNITED STATES OF AMERICA, 
District of Nansas, ss: 

The United States of America, to Martha Insley (formerly Martha 
Palmer; Laura Guelick se Laura Palmer); Barbury R. Insley 
(formerly Barbury R. Palmer); James M. Palmer, heirs at law of Polly 
Palmer, deceased ; Elizabeth McE lroy, wife and heir at law of M. McElroy, 
deceased, Eliza J. Mek lrovy, Emma G. MeE lroy, Mary A. McElroy, 
Henrv McElroy, Hilda McElroy, Moses MeElroy, William McElroy, 
and Ethel MeElroy, heirs at law of M. McElroy, deceased, and Mrs. 
Elizabeth McElroy, as administratrix of the estate of M. McElroy, de- 


ceased, and E. Nold, greeting: 


We command you end eve ry of you that you appear before our judge 
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Kansas, at the city of Topeka, in said district, on the first Monday in the 
month of January next, to answer the bill of complaint of the United 
States this day filed.in the clerk’s office of said court, in said city of To- 
peka, then and there to receive and abide by such judgment and de- 
eree as shall then or thereafter be made, upon pain of judgment being pro- 
nounced against you by default. 

To the marshal of the district of Kansas to execute. 

Witness the Hon. Morrison R. Waite, Chief-Justice of the Supreme 
Court of the United States of America, at the city of Topeka, in said dis- 
trict, this 28th day of Novy., in the year of our Lord one thousand eight 
hundred and eighty-four. 

(SEAL. | A. S. Tuomas, Clerk. 

By FRANK J. TitomMas, 
Deputy. 


MeEMORANDUM.—The above named defendants are notified that unless 
they enter their appearance in the clerk’s office of said court, at the city of 
Topeka aforesaid, on or before the day to which the above writ is return- 
able, the complaint will be taken against them as confessed, and a decree 
entered accordingly. 

A. S. Tuomas, Clerk 
By Frank J. Tuomas, 
Deputy. 


103 ~ LU’. S. marshal’s return. 


District oF KANSAS, 8s: 

Received the within writ November the 28, 1884, and executed the 
same as follows, to wit: Served on the within-named defendants at the 
county of Bourbon, State and district of Kansas, on the 4 day of Decem- 
ber, 1884, by delivering to the within-named defendants, James M. Pal- 
mer, Mrs. Elizabeth McElroy, wife of M. McElroy, deceased, Emma G. 
McElroy, Mary A. McElroy, Hilda McElroy, William McElroy, Ethel 
McElroy, Mrs.’ Elizabeth McElroy, administratrix of the estate of M. 
McElroy, deceased, each a true and certified copy of this writ, with all the 
endorsements thereon; at the same time and place I left at the usual 
place of abode of the within-named defendants, Eliza J. McElroy, Henry 
McElroy, Moses McElroy, and with an adult member of their family, to 
wit, Mrs. Elizabeth McElroy, their mother, for each of them, another 
like copy of this writ at the same time and place I left at the usual place 
of abode of the within-named defendant, Ik. Nold, and with an adult mem- 
ber of his family, to wit, Mrs. Nold, for him, the said E. Nold, another 
like copy of this, writ; at the same time and place I delivered to Mrs. 
Elizabeth McElroy, guardian of the minor heirs of the estate of M. Me- 
Elroy, deceased, for said minor heirs, another like copy of this writ ; the 
within-named defendants, Martha Insley, Laura Guelick, and Barbara 
Insley, not found in my State and district of Kansas. 

B. F. Srmpson, 
U.S. Marshal. 
Bv S. P. WADE, 
Deputy. 
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$34. 50 


(Indorsed :) No. 4896. Cireuit court United States, district of Kansas. 
The United States vs. Mrs. Elizabeth McElroy et al. Chancery subpeena., 
Returnable to rule day, first Monday in January, A. D. 1885. A.S. 
Thomas, clerk. By Frank J. Thomas, deputy clerk. Filed Dee. 6, A. 
D. 1884. A.S. Thomas, clerk. By Frank N. Holt, deputy clerk. J. 
R. Hallowell, C. B. Smith, & E. L. Ware, compt.’s sol. 


1] In the United States circuit court for the district of Kansas. 


THe UNITED STATES, COMP?.’T, 
rs, 

Mrs. Marrua INSLEY, FORMERLY MARTHA 
Palmer, Mrs, Laura Guelick, formerly Laura 
Palmer, Mrs. Barbara R. Insley, formerly 
Barbara R. Palmer, James M. Palmer, heirs 
at law of Polly Palmer, deceased, and Eliza ! 
J. McElroy, Emma G. McElroy, Mary A. 
McElroy, Henry McElroy, Hilda McElroy, | 
Moses McElroy, William McElroy, and Ethel 
MeElrov, heirs at law of Moses McElroy, 
deceased, and Mrs. Elizabeth Mellroy as 
administratrix of the estate of M. MeE lroy, 
deceased, and EK. Nold, det’ ts. 


Demurrer 


Demurrer of the above-named defendants, Elizabeth MeElroy and James B. 
Palmer, to the bill of complaint of the above-named complairant. 


These defendants by protestation not confessing or acknowledging all or 
any of the matters or things in the said bill of complaint contained to be 
true in such manner and form as the same are therein set forth and alleged, 
do jointly and severally demur to said bill. 

And for cause of demurrer shows that it appears by the said eomplainant’s 
own showing by the said bill that said complainant i is not entitled to the 
relief prayed for by said bill against these defendants. 

Wherefore and for divers good causes other of demurrer appear- 
12 ‘ing in the said bill these defendants demur thereto, and they ptay 
the judgment of this honorable court whether they+ shall be com- 
pelled to make answer to the said bill, and they pray to be hence dismissed 
with their reasonable costs in this behalf expended. 
J. D. McCLeverrty, 
Dej’ts’ Sol. 


(Endorsed :) No. 4896. The United States vs. Mrs. Martha Insley e¢ 
al., Mrs. Elizabeth McElroy efal. Demurrer. Filed Jan’y 24, 1885. A. 
S. Thomas, clerk, by Frank H. Holt, deputy. J. D. MeCleverty, sol. 
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And on this day, to wit, February 16, 1885, the clerk of said court made 
an entry on the order book of said court in said entitled suit, which entry 
is in the words and figures following, to wit: 


UNITED STATES 
Us, -4896, 
Marrua INSLEY ET AL. } 
Comes now the complainant, by Chas. B. Smith, its solicitor, and sets 
down for argument at March rules 1885, the demurrer of defendants to 
bill of complaint in above case. 


> In the United States cireuit court for the district of Kansas. 


THe -UNIrep STATES, PLAINTIFF, 
re, 

Mrs. Marrua Instey, Mrs, LAtRA GUELICK, | 
Mrs. Barbara R. Insley, James M. Palmer, | 
Mrs. Elizabeth MeElroy, Eliza J., Emma G., 
Mary A., Henry, Hilda, Moses, William, and | 
Ethel Meklroy, children & heirs at Jaw of M., | 
McElroy, dee’d, Mrs. Elizabeth, admi’s’x, & | 
EK. Nold, defendant. | 


VMotion. 


Now comes the plaintiff and represents and shows to the court that the 
following-named defendants, children & heirs of M. McElroy, deceased, 
are minors, to wit: 

Henry McElroy, aged about 18 years, 

Hilda McElroy, ; 

Moses McElroy, 

William McElroy, 

Ethel McElroy, 

Your petitioner further says that due, proper, and sufficient personal 
service of summons was had upon each of said defendents, & more than 
30 days have elapsed since the service ; that they have made no appear- 
ance in the case, and your petitioner asks that a guardian ad litem be ap- 
pointed to care for and represent said defendants in this cause, 


mK. L. WARE, 
Of Counsel for Complainant. 


14 (Endorsed 4 No. 4896. United States vs. McElroy et al. 
Motion for appointment of guardian ad litem. Filed June 6, 
1885. <A.5S. Thomas, clerk, by Frank J. Thomas, deputy. 


UNITED STATES OF AMERICA, 
District of Kansas, ss: 
At aterm of the circuit court of the United States for the district of 
Kansas, begun and held at the city of Leavenworth, in said district, on 


2 UNITED STATES VS. MARTHA INSLEY ET AL. % 


Monday, the first day of June, 1885, proceedings were had, and appear 
of racord, in words and figures following, to wit: 


SATURDAY, June 6, 1885. 


Tue UNrrep STATES 


rE. S06, 
- Mrs. Marrua INSLEY ET AL. ) 
= It Is ordered by the eourt that the complainant have thirty days from 
this date to amend its bill herein, and that defendants have thirty days 


thereafter to answer. And the complainant makes application for the ap- 
pointment of a guardian ad litem forand on behalf of Henry McElroy, 
Hilda McElroy, Moses McElroy, William McElroy,and Ethel McElroy, 
minor defendants herein. | 

On consideration whereof it Is now by the court here ordered that J. 
D. MeCleverty be and is now appointed guardian ad litem of and for said 
minor defendants, Henry McElroy, Hilda McElroy, Moses McElroy, 
William MeElroy, and Ethel Mecklrey, for them and in their behalf. 


LD In the cireuit court of the United States, distriet of Kansas. 


Tite UNITED STATES OF AMERICA, COMPLAIN- } 
ant, | \ 
+ (}, siceeneeeseenes 
rs. ; 


' 


Mins. MARTHA INSLEY. ET AL. DEFENDANTS. | 


And now comes the complainant herein, by its solicitors, J. Rh. Hal- 
lowell, C. B. Smith, and C. L. Ware, and moves the court here for an order 
to be served upon defendants, absent from, and upon whom service can not 
be made within the said district, and who have not voluntarily appeared 
hereto, directing them to appear, plead, answer, or demur to said com- 
plainant’s bill of complaint ; and, as a showing for such order, complainant 

- submits the subjoined affidavit. 


J. Kh. HALLOWELL. 
C. B. Smira. & 
CS f wae. 


Alt’ ys for Complaimant., 


[ NITED STATES OF AMERICA, 
District of Kounsas, XX Ss 


C. L. Ware, being first duly sworn, deposes and, says, that he is one of 
the solicitors for complainant in the above-entitled action; that the above- 
entitled suit is brought to enforce a lien upon certain real estate described 
in complainant’s bill of complaint, and situate within the Strte and district of 
Kansas ; that the defendants, Martha J. Insley, Mrs. Laura Guelick, & Mrs, 
Barbary R. Insley, are not inhabitant of nor can they be found within the 
said district of Kansas ; and that said defendants do not voluntarily appear 
to said bill of complaint ; and that the residence of said defendants is un- 
known, 


ee re 


UNITED STATES VS. MARTHA INSLEY ET AL. ’ 


And on this day, to wit, February 16, 1885, the clerk of said court made 
an entry on the order book of said court in said entitled suit, which entry 
is in the words and figures following, to wit: 


UNITED STATES 
ve, - 4896. 


MARTHA INSLEY ET AL. } 


Comes now the complainant, by Chas. B. Smith. its solicitor, and sets 
down for argument at March rules 1885, the demurrer of defendants to | 
bill ot complaint in above CaSsc., 


ee cae 


2 In the United States crreuit court for the district ot Kansas. ! 


THe -Usrrep STATES, PLAINTIFF. 


Mrs. Marrua INsitey, Mrs. LAURA GUELICK, | 
Mrs. Barbara R. Insley, James M. Palmer, | 
Mrs. Elizabeth MeElroy, Eliza J., Emma G., 
Mary A., Henry, Hilda, Moses, William, and | 
Ethel McElroy, children & heirs at Jaw of M. | 
McElroy, dee’d, Mrs. Elizabeth, admi’s’x, & | 
Kk. Nold, defendant. | 


VMotion. 


Now comes the plaintiff and represents and shows to the court tuat the 
following-named defendants, children & heirs of M. McElroy, deceased, 
are minors, to wit: 

Henry McElroy, aged about 18 years, 

Hilda McElroy, 7 —. 

Moses MeElroy, si 13 

William McElroy, “ eee ey: and 

Ethel McElroy, a << 

Your petitioner further says that due, proper, and sufficient personal 
service of summons was had upon each of said defendents, & more than 
30 days have elapsed since the service ; that they have made no appear- 
ance in the case, and your petitioner asks that a guardian ad litem be ap- 
pointed to care for and represent said defendants in this cause. 

KE. L. WARE, 
Of Counsel for Complainant, 


14 (Endorsed:) No. 4896. United States vs. McElroy et al. 
Motion for appointment of guardian ad litem. Filed June 6, 
1885. A.S. Thomas, clerk, by Frank J. Thomas, deputy. 


UNITED STATES OF AMERICA, 
District of Kansas, ss : 


At a term of the cireuit court of the United States for the district of 
Kansas, begun and held at the city of Leavenworth, in said district, on 
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Monday, the first day of June, 1885, proceedings were had, and appear 
of racord, in words and figures following, to wit: 


SATURDAY, June 6, 1885. 


THe Unrrep STATES 
« A Sth. 
ws Mrs. Martrua [INSLEY ET AL. } 
= 9 [t is ordered by the court that the complainant have thirty days from 
this date to amend its bill herein, and that defendants have thirty days 


thereafter to answer. And the complainant makes application for the ap- 
pointment of a guardian ad litem forand on behalf of Henry McElroy, 
Hilda MeElroy, Noses MeElroy : William McElroy, and Ethel MeElroy, 
minor defendants herein. 

On consideration whereof it is now by the court here ordered that J. 
LD. MceCleverty be and is now appointed guardian ad litem of and for said 
minor defendants, Henry McElroy, Hilda MeElroy, Moses McElroy, 
William MeElroy, and Ethel Meklroy, for them and in their behalf, 


1d luo the cireuit eourt of the United States. distriet of Kansas. 


Tie UNirep STATES OF AMERICA, COMPLAIN- } 


ant, : 
\o. —. 


rs. 


Mrs. Marrua INSLEY, ET AL. DEFENDANTS, | 


And now comes the complainant herein, by its solicitors, J. R. Hal- 
lowell, C. B. Smith, and C. L. Ware, and moves the court here for an order 
to be served upon defendants, absent from, and upon whom service can not 
be made within the said district, and who have not voluntarily appeared 
hereto, directing them to appear, plead, answer, or demur to said com- 
plainant’s bill of complaint ; and, as a showing for such order, complainant 
submits the subjoined affidavit. 


J. R. HALLOWELL, 
C. B. Smiru, & 
C. i WARE 

Attys for Complainant, 


UNITED STATES OF AMERICA. 
District of Kansas. RS: 


C. L. Ware, being first duly sworn, deposes and says, that he is one of 
the solicitors for complainant in the above-entitled action: that the above- 
entitled suit is brought to enforce a lien upon certain real estate deseribed 
in complainant’s bill of complaint, and situate within the Strte and district of 
Kansas; that the defendants, Martha J. Insley, Mrs. Laura Guelick, & Mrs. 
Barbary R. Insley, are not inhabitant of nor can they be found within the 
said district of Kansas ; and that said defendants do not voluntarily appear 
to said bill of complaint ; and that the residence of said defendants is un- 
known, 


C. lL. WARE. 
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Subscribed and sworn to before me this 11th day of June, A. D. 1885. 

My commission expires Jan’y 23d, 1889. 

[SEAL. ] Cc &. Come. 
Notary Public. 


(Indorsed:) Cireuit court U. S., district of . No. 4896. United 
States of America vs. Mrs. Martha Insley et al. Motion and affidavit 
for order, ete. Filed June 18, 1885. A. S. Thomas, clerk. 


16 In the cireuit court of the United States, district of Kansas. 


THe Unirep STates, OF AMERICA, COMPLAIN- ) 
ant, 
vs. Ly ean 

Mrs. Marrua Insiey, Mrs. Lavra Gvenick, (0) 

Mrs. Barbara R. Insley, & Mrs. Elizabeth | 
McElroy, et al., Defendant. J 


Order for appearance of absent defendant. 


And now, on this day of June, 1885, being at the June term, 
A. D. 1885, of said court, it having been made to appear, to the satisfac- 
tion of said court, that this is a suit commenced to enforce a lien upon real 
property within said district, and that Mrs. Martha Insley, Mrs. Laura 
Guelick, and Mrs. Barbary R. Insley, the defendant herein, are not in- 
habitant of and have not been found within said district, and have not 
voluntarily appeared in this suit, on motion of C. L. Ware, solicitors for 
said complainant, it is considered by the court, and ordered, that said de- 
fendants above named be and they are hereby ordered and directed to ap- 
pear and plead, answer, or demur to the complainant’s bill of complaint, 
on or before the first Monday of September, A. D, 1885, being September 
rules. A. D. 1885, and that in default thereof, an order be entered in this 
cause taking said bill of complaint pro confesso. It is further ordered by 
the court that at least twenty (20) days before said rule day, a copy of this 


order be served upon the person or persons in possession or in charge of 


the real property described in complainant’s bill of complaint, if any there 
be. And it appearing to the court that it is not practicable to serve said 
order upon said named detendants personally, it is further ordered that 
said order be served upon said defendants by publication thereof, for six 
consecutive weeks, once in each week, in the Topeka Commonwealth, a 
weekly newspaper published at Topeka, Kansas, in said district, the last 
publication to be at least twenty (20) days before said rule day. ° 
C, G. Fostrer, 
Judge. 


(Indorsed:) Circuit court U. S., district of Kansas, No. 4896. The 
United States of America, vs. Martha Insley et al. Order for appearance 
of absent defendant. Filel June 18,1885. A.S. Thomas, clerk. 


17 And on this day, to wit, July 22, 1885, the complainant by its 
solicitors filed in the clerk’s oftice of said court its amended bill of 
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complaint, which said amended bill of complaint is in the words and fig- 
ures following, to wit : 


In the United States circuit court for the district of Kansas. 


Tur Untrep STates, COMPLAINANT, ) 
rs. 


JAMES M. PALMER AND ELIZABETH McEL- 
roy et al., defendants. 


Amended complaint, 


To the judges of the circuit court of the United States for the district of 
Kansas : 


Leave first had and obtained, the United States brings this its bill 
against the defendants, and thereupon gives information and says : 

That on or about the 16 day of October, 1869, it recovered a judgment 
at law in the United States district court for the district of Kansas in a 
suit then pending wherein complainant was plaintiff and one Moses Me- 
Kirov and Charles Bull were detendants. In said case judgment was ren- 
dered in favor of complainant and against both of said defendants for the 
sum of $2,000.00. That on or about the sixth day of November, 1869, 
execution issued on said judgment, a levy made upon the property of the 
defendant M. MeElrov, which execution was afterwards returned unsatisfied 
for want of bidders at said sale. ‘That soon thereafter, to wit,on or about 

June 2. 1870, it second execution issued thereon and property he- 
Is longing to defendant M. McElroy was levied on, but said property 

was unsold and said execution returned unsatisfied, and said judg- 
ment still remained unsatisfied and unpaid, 

Complainant further says: On or about the 7th day of August, 1869, 
said McElroy, defendant, and his wife, Etizabeth MeElroy, detendant 
herein, made, executed, and delivered to one Polly Palmer their certain 
note and mortgage on lots one and three in block No. one hundred and 
four, in the city of Fort Scott, Bourbon County, Kansas, to secure the sum 
of $3,500.00, theretofore advanced by said Polly Palmer to the said M. 
MeElrov as a security therefor. Said note being unpaid, the said Polly 
Palmer, mortgagee, did, on the 30th day of May, 1871, institute a suit in 
the district court of Bourbon County, Kansas, wherein Polly Palmer, 
mortgagee, was plaintiff,and said M. MeElrov and his wife, Elizabeth 
MeElroy, defendant herein, were parties defendants. Said suit was brought 
to foreclose the above-mentioned mortgage, and on or about Oct. 4, 1871, 
judgment was rendered in said suit in favor of Polly Palmer and against 
said McElroy and his wite, Elizabeth McElroy, for the sum of $3.764.16, 
and for a foreclosure of the mortgage ; and said sum was declared to be 
the first and best lien upon the above-described property, and said prop- 
erty was ordered to be sold to satisfy the same. 

Soon thereafter .special execution issued on said Palmer judgment and 
levy was made upon above-described property, which was afterwards sold 
by the sheriff of Bourbon County, Kansas, and bought in by Polly Palmer, 
the judgment creditor, which sale was by the court confirmed, and on Jan’y 


4, 1872, a sheriff’s deed was executed and delivered to said Polly Palmer 
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and duly filed for record in the office of the register of deeds of Bourbon 
County, Kansas. At the date of the institution of the foreclosure pro- 
ceedings above mentioned, instituted by the said Polly Palmer, and 
ly against the said M. McElroy and wife, the complainant’s judgment 
heretofore mentioned, was a good and valid judgment in favor of 
complainant, and against the said M. MeElroy, defendant in the said Polly 
Palmer suit, and was duly entered of record in the clerk’s office in the United 
States district court of the State of Kansas; that execution had thereto- 
fore been issued and the United States marshal had made a levy, and at 
the time above mentioned, to wit, May 50, 1871, lots ] and 3, 1n block 104, 
city of Fort Scott, Kansas, was being advertised for sale, anil was to have 
been sold on June 6,18 71. at the front door of the court-house, in the CIty 
of kort Scott : that on said June cae 6. lot l, by lock 1O-4, Wis sold. The 
compk unant became the purchaser thereof, there being no other bidders at 
‘nid sale. Said sale was afterwards, to wit, on October 16,1871, contirmed 
in the i. Ss. district court for the district, and it deed ordered to be made 
to the United States, the purchaser thereof. 

Complainant further says in the above-mentioned suit bronght by the 
said Polly Palmer in the district court of Bourbon County, Kansas, this 
complainant was not made a party defendant and in no way appeared in 
said suit; that on said May 3c, 1871, complainant was a judgment eredi- 
tor of said M. McElroy, and said judgment was a lien on all the above-de- 
scribed real estate, the property of the said M. McElroy; that as such 
judgme nt creditor it brings this action for the purpose of redece ‘ming said 
land from said Polly Palmer, mortgagee and purchaser as above. 

Complainant further says that on or about the 13th of November, 1872 
the said Polly Palmer died intestate, leaving av her sole surviving heirs at 
law the following named children, to wit : 

Mrs. Martha Insley, Mrs. Laura Guelick, Mrs. Barbury [R. Insley, 
and James M. Palmer, all over the age of 21 vears, 

That soon thereafter James M. Palmer was appointed administra- 
20 tor of her estate, qualified, gave bond, and entered upon the dis- 

charge of his duties as such administrator ; that as such administra- 
tor he administered upon the estate of Polly Palmer, deceased, up until 
the year 1878, at which time le made final report to the probate court of 
his acts & doings as such administrator and asked to be discharged, which 
was accordingly granted, and he was released as such adm., and there is 
now no administrator of the estate of Polly Palmer, deceased. 

In the year 1881 the said M. MeElroy departed this life intestate, leav- 
ing as his sole surviving heirs at law his widow, Elizabeth MeElroy, de- 
fendant herein, & the following named children, to wit: 

Eliza J. McElroy, aged 20 vears. 


Emma G. McElroy, “ 18 “ 
Mary A. McElroy, ia. Oo 
Henry McElroy, ‘25. * 
Hilda McE lroy, > ae 7 
Moses Mck lroy, . 
William McE lroy, » 2.2 
Ethel McElroy, 6 a 


That soon thereafter, to wit, on or about Sept. 1, 188), the sa‘d Eliza- 
beth McElroy was appointed, qualified, gave bond, & entered upon the 
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discharge of her duties as the administratrix of the estate of M. McElroy, 
deceased, & is now the administratrix of the estate of said M. McElroy, 
deceased. 

Complainant says it has made dne & proper demand upon defendants that 
they disclose the amount still due and unpaid, if any, on said Polly Pal- 
mer mortgage of date Aug. 7, 1869, & on the judgment of foreclosure 
thereof, & defendants failed & refused to give the same & claimed that in 

order that complainant could pay the same to the party entitled there- 
21 to, complainant had no right or interest in & to said lot 1, block 
104, and had no right to redeem the same. 

Complainant further says that it is now and ever has been ready and 
willing at all times to pay the amount necessary to redeem said lot 1, 
block 104, from said mortgage, and now here comes into court and is 
ready and willing, and offers what, if anything, shall appear to remain 
due in respect to the principal and interest on said mortgage in order to 
redeem said property therefrom and from the judgment of foreclosure 
rendered thereon. 

Complainant further SuVs that on or about the 30th day of October, 
18833, it received a deed for lot 1, block 104, from Hon. B. F. Simpson, 
LU. S. Marshal for the district of Kansas, based on the sale of June 6, 
IS71, in accordance with the order of court, dated October 16, 1871, 
and is now and has been ever since said June 6, 1871, the owner of said 
above-described land, with full right of possession thereof, subject only to 
the right of the estate and heirs at law of Polly Palmer, deceased. 

The defendants, and each of them, claim to have some right, interest, 
or equity in and to said land adverse to complainant, but complainant says 
that whatever right, title, claim, interest, or equity the defendants, or any 
of them, may have or claim to have in and to said land, is junior, infe- 
rior, and subordinate to that of complainant. 

Complainant further says the amount due to the estate of Poliv Pal- 
mer, deceased, on said mortgage of date Aug. 7, 1869, and on said judg- 
ment of foreclosure thereof has long since been paid, and complainant 
asks that defendants be required to show what payments have been made 
thereon, and when such payments were made, 

Complainant further says, there was a large brick store building on 
said lots 1, block 104, at the time it was leveid on and sold to the United 

States, and said lot 1, is now of the value of $8,000.00, and it was 
22 on said lot at the time suit was brought by said Polly Palmer to 

foreclose her said mortgage, and that said M. MeElroy was at the 
time in the possession thereof, and carried on business therein fora num- 
ber of vears, and remained and continued in possession thereof during all 
of said time and up to the time of his death inand about the management 
of said business, and paid taxes thereon all of said years, and that no 
possession of said premises was taken by said Polly Palmer when said 
sheriff's deed was given to her, and that the annual rental value of said 
lot 1, block 104, was and ever since has been $500.00 per year, and the 
rental value of lot 3, block 104, was and ever since has been $500.00 per 
vear, and the annual rental value of said property has been $800.00 per 
year, and that said sum of $800.00 annually should be applied by de- 
fendants in satisfaction of the amount due, if anything be due, to the es- 
tate of said Polly Palmer, deceased, from said M. McElroy, deceased. 
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By the strict rules of common law complainant has no adequate and suf- 
ficient remedy whereby complete and perfect justi ee can be done, and brings 
this action for an accounting between the parties hereto, and to redeem 
said land from said mortgage and the judgment of foreclosure thereunder 
and for possession thereof, 

In consideration whereof, and forasmuch as your orator can only have 
adequate relief in the premises in this honorable court, where matters of 
this nature are properly cognizable and relievable, your orator solicits the 
aid of this court to compel said defendants a fall, true, and perfect answer 
make to all and singular the statements and charges above set forth, an- 
swers under oath, however, being hereby expressly waived by said com- 
plainant as to each of said defendants, and that an account may be taken of 

what, if anything, is due to the said Martha Insley, Laura Guel- 
23 ick, Barbury R. Insley, and James M. Palmer, defendants and 

heirs at law of Polly Palmer, deceased, for principal and interest 
on said mortgage debt, and that said defendants, heirs at law of Polly 
Palmer, deceased, be required and directed to marshall their securities, 
and first subject to the payment of the amount due on the Polly Palmer 
mortgage and judgment above set out, if any be due, the said lot 5, block 
104, it being a part of the property included in their said mortgage and 
judgment, and sheriff’s deed, and on which said lot 3, block 104, the com- 
plainant had a lien, and asks that an accounting may also be taken of the 
rents and profits of said above-described premises, to wit, lot 1, block 
104, the property of comp!ainant, which have been possessed or received 
by said defendants, heirs of Polly Palmer, deceased, or by their order, or 
fur their use, or which without their wilful fault or neglect may have been 
received, and that if it shall appear that said rents and profits have been 
more than sufficient to satisfy the principal and interest of said mortgage 
debt, that then said defendants be decreed to pay the excess to vour ora- 
tor, and that complainant be permitted to redeem said property, it being 
ready and willing to pay whatever, if anything, shall appear to remain 
du2 in respect to principal and interest on said mortgage debt, and that 
defendants may be adjudged to deliver up the possession of said lot 1, 
block 194, to complainants or to such persons as it shall direct, free from 
all incumbrances made by defendants or any of them, and for such other 
further or different relief as the court shall in equity see proper to grant. 

And may it please your honors to grant unto your orator a writ of sub- 
pena issued under the seal of this court, directed to said Martha In- 
sley (formerly Martha Palmer); Laura Guelick (former!y Laura Palmer) ; 

Barbury R. Insley (formerly Barburv R. Palmer); & James M. 
24 Palmer, heirs at law of Polly Palmer, deceased, Elizabeth McEl- 

roy, wife and heir at law of M. McElroy, deceased, & Eliza J. 
McElroy, EmmiG. McElrov, Mary A. MeElrov, Henry McElroy, Hilda 
McElroy, Moses McElroy, William McElroy, & Ethel McElroy, heirs at 
law of M. McElroy, deceased, and Mrs. Elizabeth McElroy, as administra- 
trix of the e-tate of M. MeElrov, deceased, & FE. Nold, therein and thereby 
comnanding them on a certain day, & under a certain penalty therein to 
b> limited, personilly to be and appear before vour honors in this honor- 
abl: court, and then anl there fall, teas, direct, & perfect answers make 
to allan| singu'as the premises. And further to stand to, perform, and 
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abide such turther order, direction, and decree herein as to vour honors 
shall seem meet; and your orator will ever pray. 
WwW. C. Peery, 
United States Attorney for the District of Konsas. 
& le WARE. 


Of Counsel for ¢ omplainant, 


| consent to filing now July 21, °85. 
J. D. McCLeEveErty. 


(Endorsed :) No. 4896. United States vs. James M. Palmer et al. 
Amended bill, filed July 22, 1885. A.S. Thomas, clerk, by Frank J. 


— me @ 


Thomas deputy. FE, L. Ware. 


25) And on this day, to wit, August 19, 1885, the defendants, by 
their solicitor, filed in the clerk’s office of said court their demurrer 
to the amended bill, which demurrer is in the words and:* figures follow- 


Ing, to wit: 


In the United States cireuit court for the district of Kansas. 


THe UNItrTep STATES, COMPL’T, | 
re, '. Demurrer. 
Mrs. Martua INSLEY ET AL. DEF’@s, | 
Demurrer jointly and ser yally of thee defendants, the heirs of Moses Me- 
klroy and James B. Palmer. 


These defendants, by protestation, not confessing or acknowledging all 
or any of the matters or things in the said amended bill of complaint con- 
tained to be true in such manner and form as the same are therein set 
forth and aileged, do jointly and severally demur to said amended bill ; 
and for cause of demurrer shows thiat it appears by the said complainant’s 
own showing by the said amended bill that said complainant is not en- 
titled to the relief pr: uved for against these defendants. 

Wherefore, and tor divers rood causes other of demurrer appearing in 
the said amended bill, these defendants demur thereto, and they pray the 
judgment of this honorable court whether they shall be compelled to make 
answer to said amended bill, and they pray to be hence discharged and 
dismissed with their reasonable costs in this behalf expended. 

J. D. McCLeEverty, 
Sol. for said Def’ ts. 


26 (Endorsed :) No. 4896. United States vs. Mrs. Martha Insley 
etal. Demurrer to the amended bill. Filed Aug. 19,1885. A. 
S. Thomas, clerk, by Frank H. Holt, deputy. J. D. MeCleverty, sol. 
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Leg 7 notice. 
26} In the cireuit court of the United States, district of Kansas. 


Tue UNITEDSTATES OF AMERICA. COMPLAIN- ) 
ant, 
i's : - 
In chaneerv. No. 4896. 
Mrs. Martrua INSiEY, Mrs. Laura Guve- 
lick, Mrs. Barburly R. Insley, and Mrs. 
Klizabet McElroy, ct al.. dete nidlants. 


fdrcle a tor CT pape iret pice ot LAT, ni di te nelanits. 


And now, on this 24th day of June, 1885, being at the June term, A. 
D. 1885, of said court, it having been made to appear, to the satisfaction 
of said court, that this is a suit commenced, to enforce a lien upon real 
property within said district, and that Mrs. Martha Inslev, Mrs. Laura 
Guelick, and Mrs. Barburly R. Insley, the defendants herein, are not in- 
habitants of and have not been found within said district, and have not 
voluntarily appeared in this suit, on motion of C. L. Ware, solicitor said 
complainant, it is considered by the court, and ordered, that said defend- 
ants above named, be, and they are hereby, ordered and directed to appear 
and plead, answer, or demur to the complainant’s bill of complaint, on or 
before the first Monday of September, A. D. 1885, being September rules, 
A. D. 1885, and that in default thereof an order be entered in this cause 
taking said bill of complaint pro confesso. It 's further ordered by the 
court that at least twenty (20) days before said rule day a COpyV of this 
order be served upon the person or persons in possession or in charge of 
the real property described in complainant’s bill of complaint, if any there 
be. And it appearing to the court that it is not practicable to serve said 
order upon said named defendants personally, it is farther ordered that 
said order be served upon said defendants by publication thereof, for six 
consecutive weeks, once in cach week, in the Weekly Commonwealth, a 
weekly newspaper published at Topeka, in said district, the last publica- 
tion to be at least twenty (20) days before said rule day. 

C, G, Foster, Judge. 


J. R. Hallowell, Chas. B. Smith. and C. L. Ware. solicitors for eom- 
plainant. 


27 STATE OF KANSAS, 
Shawnee ¢ ounty, RN: 

I. N. Biker, being duly sworn, says that he is the book-keeper of the 
Commonwealth Company, the publishers of The Commonwealth, a weekly 
newspaper, prinied and published in the city of Topeka, county of Shaw- 
nee, and State of Kansas, and that the printed notice hereunto annexed 
was published in said Commonwealth for six consecutive weeks, the first 
publication of sail notice being on the znd day of July, A. D. 1885; 
the second on the 9th day of July, A. D. 1885; the third on the 16th 
day of July, A. D. 1885; the fourth on the 23d day of July, A. D. 
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1885; the fifth on the 30th day of July, A. D. 1885; the sixth on the 
6th day of Aug., A. D. 1885; and further he saith not. 
I. N. BAKER. 


Printer’s fees, $21.00. 
Subscribed and sworn to before me this 15th day of Aug., A. D. 1885. 


[SEAL. | IF. P. BAKER, 
Notary Public. 


My commission expires Jan’y 4, A. D. 1888. 


(Endorsed :) No. 4896. United States vs. Mrs. Martha Insley et al. 
Proof of publication filed Aug. 19, 1885. A.S. Thomas, clerk. 


28 In the cireuit court of the United States, district of Kansas. 


THe UNITED STATES OF AMERICA, COMPLAINANT, ) 
Us. 
Mrs. MarrHa Instey, Mrs. Laura Gvetick, } In chancery. 
Mrs. Barbara R. Insley, and Mrs, Elizabeth Me- | 
Elroy, et al., defendant. ) 


Order for appearance of absent defendant, 


And now, on this day of June, 1885, being at the June term, A. 
D. 1885, of said court, it having been made to appear to the satisfaction 
of said court that this is a suit commenced to enforce a lien upon real 
property within said district, and that Mrs. Martha Insley, Mrs. Laura 
Guelick, & Mrs. Barbara R. Insley, the defendant’ herein, are not in- 
habitant’ of and have not been found within said district, and have not 
voluntarily appeared in this suit, on motion of C. L. Ware, solicitors for 
said complainant, it is considered by the court, and ordered, that said de- 
fendants above named be, and they are hereby, ordered and directed to 
appear and plead, answer, or demur to the complainant’s bill of complaint 
on or before the first Monday of September, A. D. 1885, being Septem- 
ber rules, A. D. 1885, and that in default thereof an order be entered in 
this cause taking said bill of complaint pro confesso. It is further ordered 
by the court that at least twenty (20) days before said rule day a copy of 
this order be served upon the person or persons in possession or in charge 
of the real property described in complainant’s bill of complaint, if any 
there be. And it appearing to the court that it is not practicable to serve 
said order upon said named defendants personally, it is further ordered 
that said order be served upon said defendants by publication thereof for 
six consecutive weeks, once in each week, in the Topeka Commonwealth, a 
weekly newspaper published at Topeka, Kansas, in said district, the last 
publication to be at least twenty (20) days before said rule day. 

C. G. Foster, Judge. 


(Indorsed:) Cireuit court U. S., district of Kansas. No. 4896. The 
United States of America vs. Martha Insley, et al. Order for appearance 
of absent defendant. Filed June 18,1885. A.S. Thomas, clerk. 
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29 UNITED STATES OF AMERICA, 
District of Kansas, ss: 
I, A.S. Thomas, clerk of the circuit court of the United States of Amer- 
ica for the district of Kansas, do hereby certify the foregoing to be a true, 
full, and correct copy of order for appearance of absent defendants from 


the record & papers of said court in the suit of The United States of 


America vs. Martha Insley et al., No. 4896, in said court. 

In testimony whereof I have hereunto set my hand and affixed the seal 
of said court, at my office, in Topeka, in said district of Kansas, this 30th 
day of June,.A. D. 1885. : | 

[SEAL. ] : A. S. Tuomas, Clerk, 

By Frank J. THomas, Deputy. 
30 (Indorsed:) No. 4896. The United States of America vs. Martha 
Insley et al. Copy of order for appearance of absent defendants. 


Filed Aug. 24, 1885. A.S. Thomas, clerk, by Frank H. Holt, deputy. 


{/. Ss, marshals return. 


Received this writ Julv Ist, 1885. Served this writ at the county of 


Bourbon, State and district of Kansas, on the 20th dav of July, 1885, by 
delivering to KE. McElroy a true and certified copy of this writ, with all 
the endorsements thereon, she, the said KE. McElroy, being then and there 
in possession of the real estate described in complainant’s bill of complaint 
in this cause of action. 
B. FF. Stimpson, 
Ll”. S. Marshal. 


ees, $2.00. 


31 UNITED STATES OF AMERICA, 
District of Kansas, 83: 

At a term of the circuit court of the United States of America for the 
district of Kansas, begun and held at Topeka, in said district,cn Monday, 
November 23rd, A. D. 1885, proceedings were had and appear of record 
in words and figures following, to wit: 


MIONDA  # December i4. LSS). 


THe UNIrep STATES 
re. . 4896. 
Mrs. Marrua INsiLey Et AL. } 


This cause came on to be heard on the demurrer to the complainant's 
bill of complaint, and was argued by counsel, and thereupon, upon con- 
sideration thereof, it is ordered, adjudged, and decreed by the court that 
said demurrer be, and the same is hereby, sustained, It is further ordered, 
adjudged, and decreed by the court that the bill of the complainants herein 
be, and the same is hereby, dismissed, and thereupon the complainant prays 
an appeal to the Supreme Court of the United States, which application 
-s granted by the court, and said appeal is allowed to the complainant. 
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32 Unitrep STATES OF AMERICA, 
District of Kansas, 8s: 

I, A. S. Thomas, clerk of the circuit court of the United States of 
America for the district of Kansas, do hereby certify the foregoing to 
be a true, full, and correct copy from the record of all the proceedings had 
in said court in the suit of The United States, plaintiff, vs. Mrs. Martha 
Insley, formerly Martha Palmer, Mrs. Laura Guelick, formerly Laura 
Palmer, Mrs. Barbara R. Insley, formerly Barbara R. Palmer, and James 
M. Palmer, heirs at law of Polly Palmer, deceased, Mrs. Elizabeth Me- 
Elroy, wife and heir at law of M. McElroy, deceased, and Eliza J. Me- 
Elrovy, Emma G. McElroy, Mary A. McElroy, Henry McElroy, Hilda 
McElroy, Moses McElroy, William McElroy, and Ethel McElroy, heirs 
at law of M. McElroy, deceased, and Mrs, Elizabeth McElroy as admin- 
istratrix of the estate of M. McElroy, deceased, and E. Nold, defendants, 
No. 4896 in said court. 

In testimony whereof I hereunto set my hand and affix the seal of said 
court at my office in Topeka, in said district of Kansas, this 15th day 
of January, A. D. 1886. 

[SEAL. | A. S. Tuomas, Clerk. 


(Indorsement on cover): No. 221. The United States, appellant, vs. 
Martha Insley, formerly Martha Palmer; Laura Guelick, formerly Laura 
° . ° “ : a ? . 
Palmer, et al. Kansas C.C.U.S. Filed February 3rd, 1886. 
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Supreme Court of the United States. 


OcToBER ‘Term, 1888. 
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THe Unirep STATES, APPELLANT, ) 
vs. No. 221. 
Marra INSLEY AND OTHERS. ) 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF KANSAS. 


BRIEF FOR THE UNITED STATES. 

This is a bill in equity filed by the United 
States to be let in to redeem a certain mortgage, 
hereinafter particularly mentioned, on lots 1 and 
3 in block 104 in the city of Fort Scott, Kansas. 
The original bill was filed on 28th November, 
1884 (pp. 1-5). 

This bill was demurred to by two of the 
defendants, Elizabeth McElroy and James B. 


Palmer (p. 7). 
19287 
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But these proceedings were superseded by the 
filing of an amended bill on 22d July, 1885 (pp. 
11-15). 

The amended bill avers that on the 16th Oc- 
tober, 1869, the United States recovered judg- 
ment for $2,000 against Moses McElroy and 
Charles Ball. 

That on 6th November, 1869, and 9th June, 
1870, the property of McElroy was levied on; 
but both executions were returned unsatisfied for 
want of a sale. 

That on 7th August, 1869, McElroy and wife 
mortgaged the land in question to Polly Palmer 
to secure a debt of $3,500. 

That on 30th May, 1871, Polly Palmer brought 
suit against McElroy and wife to foreclose said 
mortgage, and on 4th October, 1871, judgment 
was rendered against cElroy and wife for 
$3,764.16 and for a foreclosure of the mortgage. 

That the property in question was sold under 
said judgment and bought in by Polly Palmer 
and conveyed to her by the sheriff'on 4th Jan- 
uary, 1872, and the deed of conveyance duly 
recorded. 
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That at the time said foreclosure suit was 
brought the said land had been levied on under 
said judgment of complainant, and was being ad- 
vertised for sale, to take place on 6th June, 1871, 
and that in fact lot 1 was on that day sold to 
complainant, there being no other bidders, and 
that on 16th October, 1871, said sale was con- 
firmed by the United States district court and a 
deed ordered to be made to complainant. 

That complainant was not made a party de- 
fendant to and in no way appeared in said suit, 
although complainant’s judgment was a lien on 
all said property, and that as such judgment 
creditor complainant brings this suit for the pur- 
pose of redeeming said land from the hands of 
said Polly Palmer, purchaser and mortgagee, as 
aforesaid. 

That on 13th November, :1872, Polly Palmer 
died, leaving several children as her heirs at law, 
naming them. 

That James P. Palmer qualified as adminis- 
trator on the estate of Polly Palmer and, having 
fully administered said estate, was duly discharged 
from the office of administrator, and that there 


is now no administrator of said estate. 
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That in 1881 the said Moses MckKlroy died 
intestate, leaving a widow and certain heirs-at- 
law, who are named. 

That Elizabeth McElroy, the widow, qualified 
as administratrix of the estate of Moses McElroy. 

That defendants have refused to disclose what 
is actually due on the judgment foreclosing the 
Polly Palmer mortgage, claiming that complain- 
ant had no right or interest in lot 1, block 104, 
and had no right to redeem the same. 

Complainant avers that it has been always 
ready and willing to pay the amount necessary 
to redeem said lot 1 from said mortgage, and 
offers to pay what may be necessary for that 
purpose. 

That on 30th October, 1883, the United States 
marshal conveyed said lot 1 to complainant pur- 
suant to the sale under the execution. 

That whatever adverse interest each of the de- 
fendants claims is junior and inferior to that of 
complainant. 

That the amount due the estate of Polly Palmer 
on said mortgage and on said judgment of pur- 
chase has long since been paid, and the bill asks 
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that defendants may be required to show what 
payments have been made and when they were 
made. | 

That at the time of the levy and sale of said 
lot 1 and of the foreclosure suit there was a large 
brick store building thereon of the value of 
$8,000 when the bill was filed; that at the time 
of said proceedings the building was occupied by 
Moses McElroy, who carried on business there 
for a number of years and remained and contin- 
ued in possession thereof up to his death carrying 
on said business, and paid taxes thereon all of 
said years, and that no possession was taken by 
said Polly Palmer when the sheriff's deed was 
given to her, and that the annual rental value of 
lot 1 was and has been ever since 5500 a year, 
and that of lot 3 was and has been ever since 
$300, making a total annual rental value of 
$800, which amount should be applied by de- 
fendants in satisfaction of the amount due, if 
anything is due, to the estate of Polly Palmer 
from the estate of McElroy, deceased. 

The bill then prays that an account may be 
taken of what may be due the estate of Polly 
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Palmer, deceased ; that the estate of Polly Palmer 
may be required first to exhaust its security on 
lot 3 before resorting ‘to lot 1, claimed by com- 
plainant; that an account may be taken of the 
rents and profits received by the estate of Polly 
Palmer, and that if the same should be more 
than sufficient to pay the debt and interest, so 
much shall be decreed to be paid complainant, 
and that complainant may be let in to redeem, 
and that said lot 1 may be decreed to be sur- 
rendered to complainant free from all incum- 
brances made by defendants, and for such other, 
further, or different relief as the court shall in 
equity see proper to grant. 

The heirs of Moses McElroy and. James B. 
Palmer demurred to the bill on the ground that 
it shows no case for relief (p. 15). 3 

On the 14th December, 1885, the court sus- 
tained the demurrer and ordered the bill to be 
dismissed (p. 18). 


ASSIGNMENT OF ERROR. 


The decree is erroneous, in this, that the de- 
murrer should have been overruled. 


' ARGUMENT. 


At the time Polly Palmer brought her foreclos- 
ure suit against McElroy and wife, namely, 30th 
May, 1871, the United States had a lien on the 
equity of redemption of the property covered by 
the mortgage by virtue of a judgment against 
McElroy and one Charles Bull, rendered by the 
district court of the United States for the dis- 
trict of Kansas on 16th October, 1869, and said 
property had then for the third time been levied on, 
and was then for the third time being advertised 
for sale when the foreclosure suit was instituted, 
and was finally, on 6th June, 1871, purchased 
by the United States at the execution sale, which 
sale was confirmed by the United States district 
court on 16th October, 1871, and a deed ordered 
to be made to the purchaser, which deed, how- 
ever, was not made until about 30th October, 
1883. 

The proper and necessary steps having been 
taken to make the judgment of the United States 
a lien on the real estate of the judgment debtor 
McElroy, as the bill avers, it is thus manifest 


§ 

that a substantial and important interest in the 
equity of redemption, owned by the United 
States, was not in any way represented in the 
foreclosure suit, and it follows, as a necessary con- 
sequence, that the equity to redeem the mort- 
gage stands, as to that unrepresented interest, en- 
tirely unaffected and unforeclosed; for, to em- 
ploy the language of this court in Howard v. 
Railway Co. (101 U.58., 837, 848), “ Subsequent 
incumbrancers, when not made parties to a bill 
for foreclosure or sale, are not bound by the de- 
cree.” (Clark v. Reyburn, 8 Wall, 318, 324; 
Terrell v. Allison, 21 Wall., 289, 293. 

It is true, as is said in the opinion of the court 
below, that the United States could not have 
been made a party to the foreclosure proceed- 
ings, it not having given its consent to be sued 
in that way; but certainly that immunity of the 
Government from suit is not to be used as a rea- 
son for disregarding a plain rule of natural jus- 
tice, nor is it understood that any such unreasona- 
ble ground was taken by the defense in the court 
below. 
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The case, then, is one that comes under a 
familiar head of equity jurisdiction; and the 
principle is well established, that any one havy- 
ing an interest in the equity of redemption 
may file a bill to redeem; but the court be- 
low, instead of overruling the demurrer, and re- 
quiring the defendants to answer, sustained the 
demurrer, on the ground that it was so great 
laches in the United States not to have filed its 
bill until more than twelve years after the date 
of the sheriff’s deed to Polly Palmer under the 
foreclosure sale, that a court of equity could not 
now entertain a bill to redeem ; the court holding 
that when the United States comes into equity 
it is bound by the doctrine as to laches which is 
constantly enforced there against individuals. 
The opinion of the learned judge of the court 
below concludes in these words: 

I hold, therefore, that the claim of the Government is barred 
by its own laches,and that the demurrer must be sustained 
and the bill dismissed. (25 Fed. Rep., 804: see, also, the opinion 
in the appendix of this brief). 

It would seem clear, from the opinion of the 
court below, that the decree in this case was the 
result of the opinion of Judge MeCrary in 
United States v. Beebee. (17 Fed. Rep., 17.) 
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In the case just cited, it was laid down that 
laches was a good defense to a bill filed by the 
United States, and the doctrine of the court thus 
applied was afterwards sanctioned by this court 
(United States v. Beebee, 127 U.5., 338) in so far 
only, however, as cases were concerned in which 
the United States is a nominal party, having no 
substantial interest in the subject of the suit, and, 
consequently, where the litigation is virtually 
between private persons, but in so far as the rea- 
soning of the circuit court applied to cases in 
which the United States has a substantial inter- 
est, it met with this court’s distinct and emphatic 
repudiation, as appears by the following para- 
graph from the opinion of this court in United 
States v. Beebee, supra: 

The principle that the United States are not bound by any 
statute of limitations, nor barred by any laches of their officers, 
however gross, in a suit brought by them as a sovereign Govern- 
ment to enforce a public right, or to assert a public interest, is 
established past all controversy or doubt ( United States v. 
Nashville, &c., Railway Company, 118 U. 8., 120, 125, and cases 
there cited). But this case stands upon a different footing, 
and presents a different question. The question is: Are these 
defences available to the defendant in a case where the Gov- 
ernment, although a nominal complainant party, has no real 
interest in the litigation, but has allowed its name to be used 
therein for the sole benefit of a private person ? 


This case being one where the United States 
filed the bill for the protection of its property 
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rights, and not at the relation or for the use of a 
private person, the equitable doctrine of laches, 
as applied by the court below, has no relevancy 
to the case made in the bill, and affords no sup-- 
port to the demurrer. On this point, the case of 
United States v. Beebee (supra), decided some 
time after the decree in the case at bar was en- 
tered, no longer leaves any room for argument. 
The justice of the case would seem, therefore, 

to require that the decree should be reversed. 

Wan. A. Maury, 
Assistant Attorney-General. 


' 
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APPENDIX. 


UNITED STATES v. MCELROY AND OTHERS. 


Circuit Court, D. Kansas, December 16, 1885. 


MORTGAGE-—FORECLOSURE OF—RIGHT OF GOVERNMENT TO RE- 
DEEM—STATUTE OF LIMITATIONS-—-LACHES, 


Neither the statute of limitations nor laches will bar the Govern- 
ment as to any claim for relief in a purely governmental mat- 
ter; but when the Government comes as a complainant into a 
court of equity, asserting the same rights as an individual—a 
mere matter of dollars and cents, involving no question of gov- 
ernmental right or duty—although technically the statute of 
limitations may not bar, the ordinary rules controlling courts 
of ‘equity as to laches should be enforced. (United States v. 
Beebee, 17 Fed. Rep., 37, followed. 


IN EQUITY. 


W. CO. Perry and C. F. Ware, for complainant. 
J. D. MeCleverty, for defendant. 


BREWER, J.: This is a bill brought by the Govern- 
ment to redeem. The facts are these: On August 7, 
1869, one Moses McElroy was the owner in fee of a lot 
in Fort Scott. On that day, for value, he executed a 
mortgage for $3,500 to one Polly Palmer. On the six- 
teenth day of October, 1869, the present complainant 
recovered a judgment of $2,000 in the United States 
district court for this State against said McElroy. On 
November 6, 1869, execution was issued on this judgment 


13 


eet nomen sgn ratte 


14 


and levy made upon said lot; said execution was re- 
turned unsatisfied for want of bidders at the sale. On 
a subsequent execution, and on May 30, 1871, said lot 
was sold at the front door of the court-house in the city 
of Fort Scott to the present complainant, and on Octo- 
ber 16, 1871, said sale was confirmed and deed ordered 
made to the complainant. On May 30, 1871, said mort- 
gagee, Polly Palmer, commenced a foreclosure suit in the 
district court of Bourbon County, and on October 4, 
1871, decree of foreclosure was rendered in her favor. 
Thereafter the property was sold under that foreclosure, 
and on January 4, 1872, the sheriff’s deed was executed 
and delivered to said mortgagee, Polly Palmer, and duly 
filed for record in the office of the register of deeds in 
Bourbon County, Kansas. In that foreclosure proceeding 
the present plaintiff was not made a party, and indeed 
could not be without its consent. Both the mortgagor 
and mortgagee have since deceased, leaving heirs, as 
against whom this bill to redeem is filed. 

The bill in this case was filed November 28, 1884, 
more than 12 years after the sheriff’s deed in foreclosure 
to Polly Palmer, and more than 13 years after the sale 
to the Government on the execution. To this bill a de- 
murrer has been filed, and the question presented is 
whether, by laches or limitation, the plaintiff is barred 
of any remedy. Unquestionably, if the plaintiff was a 
private individual, the statute of limitations would cut 
off all right to redeem; but it is said that the statute of 
limitations runs not against the Government. This is 
unquestionably true, and it may also, for the purposes 
of this case, be conceded that neither the statute of lim- 
itations nor laches bar the Government as to any claim 
for relief in a purely governmental matter; but when 
the Government comes as a complainant into a court of 
equity, asserting the same rights as a private indi- 
vidual—a mere matter of dollars and cents, involving 
no questions of governmental right or duty—it seems 
that, although technically the statute of limitations may 
not bar,.the ordinary rules controlling courts of equity 
as to the effect of laches should be enforced. In the 


Ld 
case of U.S. v. Beebee, 17 Ved. Rep., 37, this rule was 
laid down by the circuit court of this circuit: 


Lapse of time may be a sufficient defense to a suit instituted 
in the name of the United States. When the Government be- 
comes a party to a suit in its courts it is bound by the same 
principles that govern individuals. 'When the United States 
voluntarily appears in a court of justice,it at the same time 
voluntarily submits to the law, and places itself upon an equal- 
ity with other litigants. 


I think that doctrine eminently just and correct. It 
is especially true in a case like this. The Government 
could not, except at its own will, be made a party to any ° 
foreclosure suit. When acomplainant is therefore, ina 
foreclosure suit, unable to compel the appearance of the 
Government or to have its rights adjusted and fore- 
closed, it would be cruel to hold that a party standing, 
by its own will, aloof from the power of the courts could 
bide its time, and after the lapse of many years, when 
‘ property values have changed, when parties have acted 
in the faith of perfect title, come into a court of equity 
and say that all these proceedings go for naught so far 
as title is concerned, and now claim a property which, 
by the combined efforts and action of many individuals, 
among whom is such complainant, has been largely in- 
creased in value. I hold, therefore, that the claim of 
the Government is barred by its own laches, and that 
the demurrer must be sustained and the bill dismissed. 
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Edward Goldsrith for five thousand dollars and secured by stock 
of the capital stock of defendant and attached to said note to the 
amount of six thousand dollars, and four promissory notes for three 
hundred and twenty-five dollars in the aggregate. 

That said defendant evidenced the receipt on special deposit of 
said bonds, securities, and choses in action by its obligation in writ- 
ing, whereby it acknowledged the receipt thereof on special deposit 
from complainant, and acknowledged that it received said bonds, 
securities, and choses in action as bailed for complainant; and said 

defendant, according to the tenor and effect of said-written 
5 obligation, was bound and required to deliver the said bonds, 

securities, and choses in action, or any part thereof, to com- 
plainant on demand. 

That the bonds hereinbefore mentioned had coupons attached 
thereto for the interest, payable thereon at certain stated periods. 

That of the bonds, securities, and choses in action deposited with 
defendant as aforesaid the items of eleven hundred dollars, People’s 
Insurance Company stock, and three hundred and twenty-five 
dollars, notes, were returned to complainant; that the remainder of: 
said bonds, securities, and choses in action hereinbefore mentioned, 
to wit, the 3,000 of bonds of the Memphis & Charleston Railroad 

Company and twenty-two hundred dollars, bonds of the Mis- 
6 sissippi Central Railroad Company, with the coupons attached 

to all said stock, and the note of Goldsmith, for $5,000, with 
bank stock as aforesaid attached thereto, were never returned to 
complainant. 

That complainant made demand a number of times for said bonds, 
coupons, note, and stock of defendant, and the defendant has [in] each 
and every instance when such demand was made refused and still 
refuses without any cause therefor to deliver the same to complain- 
ant; that such refusal of defendant to comply with the said demands 
of complainant is in violation of the terms of the agreement con- 
tained in the aforementioned written obligation; that complainant 
is advised she is entitled to the delivery to her by defendant of said 

bonds, coupons, note, and bank stock. 
7 That the failure of said defendant to deliver said bonds, 
coupons, note, and bank stock is, as she is advised, a conver- 
sion thereof and entitles her at her election to recover the highest 
value thereof at any time since she made demand therefor and up 
to the date when she may obtain a decree herein. 

That complainant, if she recovers said bonds, coupons, note, and 
bank stock, is entitled, as she is advised, to recover ‘the amount of 
any decline in the value thereof between the time of her first de- 
mand therefor and the date when the same shall be restored to her ; 
that the bonds, coupons, note, and bank stock wrongfully withheld 
from her, as aforesaid, by defendant are of the value of fifteen thou- 

sand dollars. 
8 Premises considered, complainant prays that said Manhat- 
tan Bank of Memphis may be made the party defendant 
herein; that subpoena and all other proper and necessary process 
may issue that said defendant be required to answer the allegations 
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of this bill; that complainant may have a decree for the return to 
her of the bonds, coupons, promissory note, and bank stock herein- 
before mentioned, and for the amount of the decline in the value of 
the same since she made demand therefor up to the date when said 
bonds, coupon-, notes, and stock shall be restored. And if said bonds, 
coupons, note, and stock cannot be had, that she may have a per- 


sonal decree against defendant for the highest value thereof 
v at any time since she first made demand for the same up to 


the date of such decree, with interest thereon; and that com- 
plainant may have such other and further relief, general & spe- 
cial, as she may be entitled to receive in the premises; and as in 
duty bound complainant will every pray, «ce. 
L. & E. LEHMAN anp 
METCALF & WALKER, 
Sols for Compl’t. 


Cost Bonds. 


We, Eliza Walker & L. Lehman, acknowledge ourselves indebted 
to the Manhattan Bank of Memphis in the sum of two hundred and 
fifty dollars, to be paid if the said Eliza Walker, complainant in a 
bill which has this dav been filed in the chancery court of Shelby 

county against the said Manhattan Bank, shall pay all such 


LO) costs as may be awarded against her by the court in its decrees 
and orders in said cause 
= This 19 day of January, 1885. 
KLIZA WALKER, 
By L. LEHMAN, Attorney. 
L. LEHMAN. 


Subpana to Answer. Issued Jan’y 20,1883. R. J. Black, C. & M. 


The State of Tennessee to the sheriff of Shelby county : 

Summon The Manhattan Bank of Memphis, if to be found in your 
county, to appear before the chancery court of Shelby county, at 
the court-house in Memphis, Tenn., on the first Monday in March 
next, then and there to answer the bill of complaint of Eliza 
Walker, a copy of which accompanies this writ. Herein fail not, 
and have you then and there this writ. 

Witness Robert J. Black, clerk & master of said court, at 


1] office, in Memphis, this first Monday in October, 1882. 
R. J. BLACK, C. and M., 
o By J. M. BRADLEY, D.C. & SL. 
Return. 
Came to hand 20 day of Jan’y, 1883, and executed same day on 
M. Maas, the cashier of the Manhattan Bank, and left with him a 
copy of the bill. 
P. R. ATHY, Sh’ff, 
By C. R. STEWART, D. 8. 
: : 
. 
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Ans. Manhattan Bank. Filed Feb’y 16, 1883. Rk. J. Black, C. & M. 


In the Chancery Court of Shelby County, Tenn. 


E.izA WALKER ) 
Us, r AT7A. 


Tue MANHATTAN BANK or Menputis. | 


12 Saving and reserving all exceptions to the manifold errors 

contained in said bill, respondent, for answer to so much 
thereof as it is advised it is material for it to answer, says it admits 
that it is a corporation engaged in the banking business at Memphis, 
Tenn. Respondent denies that on the 27 Nov., 1880, it ree’d an 
special deposit any bonds, securities, and choses in action belonging 
to compl’t, and it cannot admit that it ever at any time ree’d, on 
either special or general deposit,any bonds, securities, and choses in 
action belonging to compl’t. The facts connected with these trans- 
actions, so far [as] they are within respondent’s knowledge, are as 
follows: For some time prior to Novy., 1880, Mr. G. H. Judah, a 
brother-in-law of compl't, kept an account and had transactions 

with respondent in which he styled himsclf sometimes agent 
13 and sometimes guardian, but without disclosing who he was 

agent or guardian for. He made deposits and drew checks 
in that way on his said acc’t just as the other depositions with re- 
spondent did, and in the regular and ordinary cause of business, and 
at different times prior to Nov., 1880, he bought the Memphis and 
Charleston railroad bonds, the Mississippi Central Railroad Co.’s 
bonds, & the stock in the People’s Insurance Co., mentioned in 
the bill, & paid for them by checking on his said ace’t with respond- 
ent. As he would buy these securities he would leave them and 
deposit with respondent without asking for or taking any receipt 
for them. In the fall of 1880 he left with respondent the Goldsmith 

note and collaterals and the other four notes mentioned in 
14 the bill. These notes respondent recoliects were payable to 

said G. H. Judah, as agent, simply without saying who he 
was agent for. The notes, however, will show how this is. Less to 
the 27 Nov., 1880, or about that date, the said Judah had never told 
respondent whether he had any principal or not in these matters, or 
who his principal was or who he was guardian for, if for any one. 
On or about that date, however, he asked respondent to give him a 
receipt, as agent for Mrs. Eliza Walker, the compl’t, for said bonds, 
stocks, & notes, telling it at the time that he was the complainant’s 
general agent for the management & control of said securities 
& notes. Respondent gave him a receipt as such agent, and it 
supposes that is the receipt referred to in the bill. Respond- 

ent kept no copy of it, and as compl’t now claims to have 
15 it respondent asks that it may be produced & filed herein to 

speak for itself. After said receipt was executed by respond- 
ent some of the notes described in it were paid while they were on 
deposit with the respondent, and thesaid Judah, as agent of comp!l’t, 
drew out the money in the regular & ordinary way, just as other 
customers of the bank; and from time to time, & on different oc- 
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sions, in the usual course of business, he, as agent of complainant, 
withdrew from respondent’s custody the bonds & stock and other 
notes and choses in action mentioned in said receipt until he had 
withdrawn them all, when he gave respondent a receipt for them, 
in which he acknowledged their reception as agent of complainant. 

Respondent will produce and file this receipt, or a copy, 
16 whenever he is required to do so. Whetherthe compl’t actually 

owned these securities respondent cannot tell, but 1t has cause 
to believe that they were not her property, and, in so far as it is nee- 
essary to protect its rights, respondent demands strict proof of her 
title and ownership of said funds, notes, and securities. 

further answering, respondent says: That if compl’t owned or 
had any interest in said seeurities & choses in action then the said 
Judah had authority from her to control and manage them just as 
fully as she could have done as owner if they had been in her actual 
possession instead of in his possession as her agent. He was her 
general agent with reference to these bonds, securities, & choses, and 

had power not only to deposit them, but also to withdraw 
l7 them from deposit if he saw fit, and when he demanded said 

securities from respondent his agency was still in force unre- 
voked, and respondent could not legally have refused to give them 
up to him as compl’t’s agent. And respondent is advised, & so 
charges, that upon returning said securities & choses in action to 
said Judah as agent as aforesaid all its lability with reference 
thereto ceased not only as to compl’t, but as to all the world. 

As to the allegations in the bill that by the terms of its receipt 
respondent was required to deliver said securities & choses to 
compl’t on demand, respondent says that said receipt will speak for 
itself when produced, but no matter how this is it is advised. that 

the delivery to complainant’s agent, Judah, was in law a de- 
is livery to compl’t. 

As to the demand made by compl’t respondent has this to 
say: As stated above, the first request and demanded for said securities 
were made by compl’t thro’ her agent, Judah. With these demands 
respondent complied and supposed the matter ended. Nothing 
more was heard of it until a few days before the bill was filed in 
this cause, when another agent of compl’t, or at least one who rep- 
resented himself as her agent, made another demand on respondent 
for said securities and choses in action. . Respondent replied that 
thev had already been delivered to complainant thro’ her agent, 
Judah, and it could not make a second delivery. Respondent does 
not believe that this last demand would ever have been made but 

for the fact that the house of Walker, Sons & Co., of which 
1) house complainant’s son was a member, became embarrassed 

and failed a short time before the demand was made and the 
bill tiled. The said compl’t, thro’ her agent, Judah, had loaned 
said securities, choses in action, or their proceeds, as def’d’t is in- 
formed, to said firm, or had let it have the benefit of them in some 
way, and it was not until she was threatened with loss of said secu- 
rities or their proceeds, by reason of the embarrassed condition of 
her son’s firm, that she thought of coming back on respondent for 
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the value thereof. Respondent denies that said securities are now 
or ever were worth fifteen thousand dollars. Respondent cannot 
tell what their true value is, but if it becomes material it can be 

shown by proof. And in conclusion the respondent denies, that 
20 it is indebted to compl’t on acc’t of said securities or on any 

other account or in any sum whatever. And having fully 
answered, respondent prays to be hence dismissed with its costs in 
this behalf expended. 

HARRIS & TURLEY, 


Sol’s for Resp’s’t. 


Petition for Removal. Filed July 5, 1885. R. J. Black, C. & M. 
In the Chancery Court of Shelby County, Tennessee. 


Eviza WALKER 
Us. ~ 4774. 


THe Mannatrran BANK or Mempuis. } 


To the Hon. W. W. McDowell, chancellor of the above-named chan- 
cery court: 

The petition of Eliza Walker, the complainant in the above- 

named suit, respectfully shows unto your honor that she is a 
21 citizen of the State of Pennsylvania, and that the defendant, 

The Manhattan Bank of Memphis, is a body politie and cor- 
porate, created under the laws of the State of Tennessee, having its 
situs at the city of Memphis, in the county of Shelby and State of 
Tennessee, and as such corporation so created is, within the mean- 
ing of the law, a citizen of the State of Tennessee. 

That the above-named cause is a civil suit, and the matters in 
dispute therein exceed, exclusive of costs, the sum and value of five 
hundred dollars. | 

That there is a controversy in said suit between citizens of differ- 
ent States. 

That no trial has been had in said suit, and the present term of 
the above-named chancery court is the first term thereof at which 
said suit could be first tried. 

That petitioner, said Eliza Walker, desires to remove said 
22 suit into the circuit court of the United States for the western 
district of Tennessee, in the western division thereof, at the 
aforementioned city of Memphis, the district wherein the above- 
named chancery court is held and where said suit is pending, and 
that petitioner makes and files herewith a bond, with good and suffi- 
cient security, for her ¢ntering in such circuit court, on the first day 
of its next session, a copy of the record in said suit, and for paying 
all costs that may be awarded by said circuit court, if such cour: 
shall hold that said suit was wrongfully or improperly removed 
thereto. 
Premises considered, petitioner prays that this petition and peti- 
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tioner’s said bond may be accepted, and that said suit be re- 
25 moved to said circuit court of the United States as is by law 
in such case made and provided ; and, és in duty bound, peti- 
tioner will ever pray. 
ELIZA WALKER. 
L. LEAHMAN, Her Att'y. 
L. & E. LEHMAN, 
METCALF & WALKER, 
By Sol’s for Comp'ts. 


Bond of Removal. File d July dD. 1883. R. y Black. 


We, Eliza Welker and L. Leahman, acknowledge ourselves in- 
debted to the Manhattan Bank of Memphis in the sum of two bun- 
dred and fifty dollars, to be void if the said Eliza Walker shall, on 
the first day of the next succeeding term of the circuit court of the 
United States for the western district of Tennessee, in the western 
division thereof, at Memphis, — a copy of the record in the suit now 

pending in the chancery court of Shelby county, Tennessee, 
24 wherein she is complainant & said bank is defendant, and 

shall pay all costs that may be awarded by said circuit court 
if the same shall hold that said suit was wrongfully or improperly 
removed for trial thereto, and shall pay all such costs as may be 
awarded against — by the court in its decrees and orders in said 
cause; otherwise to remain in full force and vestue. 

This 5 day of July, LSS5. 


ELIZA WALKER, 
By L. LEHMAN, Her Atty. 
L. LEHMAN. 


Order for Removal. ke. July », LSS. M. 3D, P. 416. 


KLizA WALKER 
Us, » 4774. 
THe MANHATTAN BANK OF Memputis. | 
or 


a) 


In this cause came on this day to be heard the petition of 
the complainant for the removal of the same into the circuit 
court of the United States for the district of West Tennessee, in the 
western division thereof, and the complainant having made and 
filed her bond with good and sufficient security, conditioned as is 
prescribed by the act of Congress In that behalf, and the matters in 
dispute herein exceed the sum and value of five hundred dollars, 
and the controversy herein is wholly between citizens of different 
States, the court does accept said petition and bond, and it is ordered 

that this court proceed no further in this suit, and that the 
26 same be removed into the aforementioned circuit court of the 

United States to be held at Memphis, in the county of Shelby 
and State of Tennessee, on the fourth Monday of November next. 


S THE MANHATTAN BANK OF MEMPHIS, 1ENN., VS. 


STATE OF TENNESSEE, | _ 
Shelby County, ties 


I, Robert J. Black, clerk and master of the chancery court of Shelby 
county, do hereby certify that the foregoing 27 pages comprise a full, 
true, and perfect transcript of — had in a certain cause lately pend- 
ing herein, wherein Eliza Walker [was] complainant and the Man- 
hattan Bank defendant, as the same appears of record and on file 
in my Office. 


In witness whereof I hereunto set my hand and affix whe seal of 


said court, at office in Memphis, this 20 day of Sept., A. D. 1885. 
[ SEAL. | R. J. BLACK, 
Clerk and Master. 


27 Replication of Compl’'nt to Answer of Defendant. 


In the Cireuit Court of the United States for the Western District of 


‘fennessee. In Equity. 
EiizA WALKER vs. THE MANHATTAN BANK OF MEMPHIS. 


This repliant, saving and reserving to herself all and all manner 
of advantage of exception to the manifold insufficiencies of the 
answer of the defendant herein, for replication thereto saith: That 
she will aver and prove her original bill herein to be true, certain, 
and sufficient in the law to be answered unto, and that the said 
answer of the said defendant is uncertain, untrue, and insufficient 
to be answered unto by this repliant. 

Without this that any other matter or thing whatsoever in the 

said answer contained material or effectual in the law to be 
28 replied unto, confessed and avoided, traversed or devised, is 
true; all which matters and things this repliant is and will 
be ready to aver and prove as this honorable court shall direct, and 
humbly prays as in and by her said bill she hath already prayed. 
METCALF & WALKER, 
L. & E. LEHMAN, 
Sol’s for Compl nt. 


[Endorsed :] No. 384. ‘Circuit court of the United States, western 
district of Tennessee. U.S. circuit court. In equity. Eliza Walker 
vs. Manhattan Bank. Replication. Filed Jan’y 15,1884. Bell W. 
Etheridge, cl’k. W. B. Weisiger, D.C. Metcalf & Walker, L. & E. 
Lehman, sol’s, ete. 


29 UNITED STATES OF AMERICA, 

— Division of the Western District of Tennessee: 

In the Circuit Court of the United States within and for the Western 
Division of the Western District of Tennessee, in the Sixth Judicial 
Circuit thereof. 

Proceedings had in said court, at a regular term thereof, begun 
and held for its November term, A. D. 1883, at the United States 
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court-house, in the city of Mempliis, in said district, on, to wit, the 
11 day of Mareh, A. D. 1884,.in the following cause, to wit: 


, Eviza WALKER, Plaintiff, — ) 
VS. » No. 384. 
MANHATTAN Bank. Defendant. } 


- In this cause, upon the application of the complainant, \W. R. 
— Probasco, a United States commissioner of Cincinnati, Ohio, is hereby 
appointed a special commissioner to take and certify under seal of 
his office the deposition of Adam A. Krauser, a witness for the com- 
plainant, upon the direct interrogatories herein filed. 


30 UNrirep States OF AMERICA. District of West Tennessee: 
To H. R. Probaseo, U.S. commissioner: 


Trusting in your fidelity and capacity to examine witnesses you 


—— 


are hereby authorized and empowered to cause Adam A. Krauser to 


come before You, on the — day of —— next, at Cincinnati, Ohio, 
‘ and him diligently to examine on the interrogatories attached 


touching his knowledge of the matters in controversy in a cause 
now pending in the circuit court of the United States for said dis- 
trict, wherein Eliza Walker [is] plaintiff,and the Manhattan Bank of 
Memphis is defendant, said examination, reduced to writing and 
signed by said witness, to be read as evidence on behalf of com plain- 
anton the trial of said cause; and the same, duly certified under your 
hand and seal, to return, with this writ, to this office without delay. 
Witness Bell W. Etheridge, clerk, and the seal of said court, at 

office in Mi mphis, this Lith day of Mareh, A. L). LSS. 

BELL W. ETHERIDGE, Clerk. 

W. B. WEISIGER, D. C. 


Soll 


31 In the Cireuit Court of the United States for the Western 
District of Tennessee, at Memphis. In Equity. 


EinizA WALKER vs. THE MANHATTAN BANK OF MEMPHIs. 


Interrogatories to be propounded to ADAM A. KRAUSER, Ksq., to be 
used In taking his deposition as a witness on behalf of the com- 
plainant in the above-named cause 
Interrogatory 1. Please state your name, age, place of residence, 

and occupation. 

[Interrogatory 2. Are you acquainted with the parties in this 
suit? 

Interrogatory 3. Please state whether you are acquainted with 
Mr. M. Maas; and, if so, whether you ever met him at the city of 
Memphis, in the State of Tennessee, and what position, as an officer 
or otherwise, he then held with the defendant in this suit, the Man- 

hattan Bank of Memphis. 

o2 Interrogatory 4th. If you say you met with said M. Maas 

at said city of Memphis, please give the date as near as you 

‘an remember the same, and state what demand you made on him 

for three thousand dollars of bonds of the Memphis and Charleston 
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Railroad Company, and twenty-two hundred dollars of bonds of the 
Mississippi Central Railroad Company, with coupons attached, and 
one note for five thousand dollars nade by Edward Goldsmith, with 
stock of the capital of the defendant attached thereto as security ; 
and in whose behalf you made such demand; and in what capacity 
as an officer of the defendant such demand was made on said M. 
Maas; and what response was made by him to such demands ; and 
whether or not he refused or offered to comply therewith. 
do Interrogatory 5th. In the original bill in this cause is 
mention- a certificate of deposit alleged to have been issued 
by the defendant for the aforementioned bonds and note and stock 
and other securities to the complainant. If you have said certificate, 
please state, if you know, who signed the same on behalf of the 
defendant and annex a COpy thereof to your deposition as a part 
thereof, marked “Exhibit A,” and state whether you will forward 
the original to be produced in evidence at the hearing of this cause. 
METCALF & WAKER, 
L. & KE. LEHMAN, 


Sol’s for Complainant. 


Endorsed: No. 384. Cireuit court of the United States, western 
district of Tennessee. In equity. Eliza Walker v. Manhattan 
Bank. Interrogatories to take depositions. Filed January 15th, 
1884. Bell W. Etheridge, clerk. W. b. Weisiger, D. C. 


3 Ture United STATES OF AMERICA, | 
+ - . . . SS 
Southern District of Ohio, j 


Deposition of Adam A. Krauser, taken before ime, , a United 
States commissioner within and for the southern district of Ohio, 
in answer to interrogatories hereto attached, and in — of com- 
missions hereto attached. 


I certify that the deposition of Adam A. Krauser was taken and 
written by me, and subscribed by him in hy presence ; that ] am 
not [a] party, nor am I of counsel in this suit. Said Krauser was 
first solemnly sworn. 

H. R. PROBASCO, 
U.S. Commissioner, No. Dist. of Ohio. 


35 Answer to interrogatory 1. My name is Adam A. Krauser ; 
age, thirty-seven; residence, 357 West Fourth street, Cincin- 
nati, Ohio; occupation, lawyer; member of the Cincinnati bar. 

Answer to interrogatory 2. I am acquainted with the parties in 
this suit. 

Answer to interrogatory 3. I am acquainted with Mr. M. Maas, 
and met him at the city of Memphis, State of Tennessee. At that 
time he was acting as an officer of the Manhatan Bank of that 
city—either as cashier or assistant cashier. 

Answer to interrogatory 4.. As near as I now recall the date I met 


Mr. M. Maas in the place of business of the Manhatan Bank of 


Memphis, between Christmas, 1882, and the first week in January, 


} 


a 


Be 
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1883. I believe it was before New Year’s day of 1555. I called 

at the office in the bank at Memphis, and personally 
36 demanded of him as the officer of the Manhattan Bank three 

thousand dollars of bonds of the Memphis and Charleston 
Railroad Company, and twenty-two hundred dollars of bonds of the 
Mississippi Central Railroad Company with coupons attached, and 
one note for five thousand dollars made by Edward Goldsmith, with 
six thousand dollars of the capital stock of the Manhattan Bank at 
Memphis attached thereto as security.” | made this demand as at- 
torney for and in behalf of Mrs. Eliza Walker, of Philadelphia. Mr. 
Maas was there acting apparently as the cashier of the Manhattan 
Bank. Upon making this demand Mr. Maas hesitated for some 
time, and finally stated that he could not return them, and that he 
regretted very much that he could not doso. I asked him why not. 
But again after some hesitation he replied that these bonds and 

stocks had been disposed of. [then asked him how they were 
37 disposed of and by whom, and stated further that I could 

not see how they could have been disposed of by him or his 
bank, being the property of Mrs. Eliza Walker, and that I then held 
for her in my hands the original certificate of special deposit, which 
[ stated to Mr. Maas had been made out by himself and sent by him 
by mail to Mrs. Walker to Philadelphia, and that she had never 
parted with it, as she had advised me, but had authorized me to de- 
liver it to him or tothe bank upon the return of the bonds and 
stock named. I thereupon showed him the original certificate of 
deposit. He read it over and admitted that he had written it and 
sent it to Mrs. Walker to Philadelphia, but he said he-had 
forgotten that he had issued the certificate of deposit, and in 
the meantime he had given them to Mr. L. H. Judah, and they 

were not any more in the possession of the bank and he 
38 could not return them to Mrs. Walker. I asked him then 

by what authority he did deliver them to Mr. Judah, and he 
replied that they were deposited in the bank by him, and as he had 
forgotten that he had issued the certificate of deposit he returned 
them to Mr. Judah, but had he known that he had issued the cer- 
tificate he would not have done so. I told him then the bank 
would be held responsible by Mrs. Walker. Thereupon he told me ° 
to wait a few moments in the rear office of the bank, which I did, 
and he would consult about it. He left me there and went back in 
the front part of the bank behind the counter and returned in a few 
moments later and stated again that he regretted he could not re- 
turn the bonds and stock. I asked him then to pay Mrs. Walker 
the value of them or have — returned in kind; but he refused to do 

so, stating that he would consult further with some officer of 
39 the bank and would see me again in the evening at my hotel, 

the name of which I gave him. He did eall at my hotel in 
the evening, where I met him, and I then had a further conversa- 
tion with him on the subject. I told him then the matter must be 
settled up or I would be obliged to institute suit against the bank. 
He stated finally that he would not comply with the demand that I 
made, and refused to do so. I said, Mr. Maas, you know very well 
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that property belonged to Mrs. Walker and you had no right to dis- 

pose of it. Hesaid,* That — all right,” but went on to say something 

about Mr. Judah’s firm owing the bank money, but he hesitated 

and did not finish the sentence aud refused to say anything more 

about it. 7 

Answer to interrogatory fifth: I have the original certificate of 

deposit issued by the Manhattan Bank at Memp lis to the - 

4) complainant. It is signed Maurice Maas, “A. ©..” on a = 
page with the officers and style of the Manhattan Bank of 

Memphis printed at the head. It is signed by Mr. Maas as assist- 

ant cashier on the behalf of the defendant apparently. I annex a 

correct copy thereat to my deposition as a part thereat, and made 

the same Exhibit “A,” and I will forward the original to be pro- 

duced in the evidence at the hearing of the case whenever desired. 


ADAM A. KRAUSER. 
Commissioner's fees—$2.75—paid by Mr. Krauser for com- 
plainant. 
4] G. H. Judah, Esq., agent for Mrs. Eliza Walker, of Phila- 


delphia, has placed with us on special deposit— 


$5,000 Memph. & Charl. K. it. 2nd m’t’g bonds: 
$2200 Miss. Central ” ~ 
$1, 100 Peop le’s Insurance Co. stock : 
$5,000 note E. G. and collate - attached—S$6,000 M. Bank stock ; 
$325 interest notes (4 @ $1.2 : 
(Signed) MAURICE MAAS, 
A. Cas. 


(Copy.) 


‘Exhibit A.” 
H. R. PROBASCO, 


U] S. Commissioner. 


| Endorsed :] No. 384. Circuit court of the United States, western 
district of ‘Tennessee. eliza Walker v. Manhattan Bank. Depo. of 
Kauser. Filed Apr. 29, 1884. Bell W. Etheridge, clerk. W. B. 
Weisiger, D. C. 


42 U.S. Cireuit Court. Western District of Tennessee. 
kLizA WALKER 
rs. - No. oOo. Kquity. ‘ «. 


MANHATTAN BANK. } 


Cross-interrogatories to be propounded to the witness, ADAM A, 
I RAMER. 


1. How many visits did you make to Memphis in the latter part 
of 1882? 

2. Was not your first visit made in Dec., 1882, & was it not to get 
Mrs. Walker’s claim against Walker, Sons & Co. paid or adjusted ? 


{= 


ELiZA WALKER. 


3. On that visit did you not see Lee B. Walker, & did he not 
promise to remit Mrs. Walker part of the debt? 

4. Did you not also, during that first visit, see Judah at 

be his boarding-house or home, where he was confined by sick- 

ness ? 

5. Was not a check given you by Walker, Sons & Co., or Lee B. 
Walker, or Judah, or some one on behalf of Walker, Sons & Co., 
during this first visit, to be applied as a payment on Mrs. Walker’s 
claim against Walker Sons & Co., & did you not hold up said 
check at the request of said Lee B. Walker? 

6. Was not your second visit made on account of the faet that 
Walker Sons & Co. failed to send money to Mrs. Walker? 

7. What was the date of your second visit to Memphis? 

8. How long did you remain in Memphis? 

9 What hotel did you stop at? 

10. On the oceasion of this second visit did you not receive 
1} from Walker Sons & Co. a large amount of notes, secured by 
mortgages, as security for Mrs. Walker’s claim against them? 

1}. What was the amount of Mrs. Walker's claim against them? 

12. Was it not for monies belonging to Mrs. Walker which Walker, 
Sons & Co. had used in their business ? 

15. On the occasion of your second visit to Memphis did you not 
go to Indian Bay, Arkansas, & see about the collection of the notes 
to mortgages that you had received from Walker, Sons & Co. for 
Mrs. Eliza Walker? ! 
l4. Who compose the firm of Walker Sons & Co.? 

HARRIS & TURLEY, 
For Bank. 


LD Interrogatories to be propounded to the witness ADAM A. 
KRAMER on re-examination after he shall have replied to 
the foregoing \ Interrogatories. 


Re-int. 1. If in response to any of the foregoing X interrogatories 
you speak of making a visit to Memphis to have any claim in favor 
of Mrs. Walker against Walker, Sons & Co. adjusted, then state the 
character & amount of such claim, how it arose, & whether it 
embraced the whole or any part of the bonds & note or the pro- 
ceeds thereof mentioned in the certificate of deposit to which you 
have already testified in this cause? 

Re-int. 2. Did vou ever assert any claim against Walker, Sons & 
(Co. for said bonds W note or any part thereof, or was your claim 

therefor made against the defendant & the defendant alone? 
tr Re-int. 3. If you say Lee b. Walker promised to remit part 

of a debt owning by Walker, Sons & Co. to Mrs. Walker, then 
state whether such debt was in any way based on the bonds & note 
or any part thereof involved in this suit. | 

Re-int. 4. If you say you received a check from Lu B. Walker or 
Walker Sons & Co. to be applied as a payment on Mrs. Walker’s claim 
against the firm, then state whether- such claim was in any wise 
based on said bonds & notes or any part thereof. . 
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that property belonged to Mrs. Walker and you had no right to dis- 
pose of it. Hesaid,“ That — all right,” but went on to say something 
about Mr. Judah’s firm owing the bank money, but he hesitated 
and did not finish the sentence and refused to say anything more 
about it. 


Answer to interrogatory fifth: Ll have the original certificate of 
deposit issued by the Manhattan Bank at Memp his to the 


40 complainant. It is signed Maurice Maas, “A. ©.,” on 
page with the officers and style of the Manhattan Bank | 
Memphis printed at the head. It is signed by Mr. Maas as wong 
ant cashier on the behalf of the defendant apparently. I annex a 
correct copy thereat to my deposition asa part thereat, and made 
the same Exhibit “A,” and I will forward the original to. be pro- 
duced 1M the evidence at the hearing of the case whenever desired. 


ADAM A. KRAUSER. 


Commissioner’s fees—S82.75—paid by Mr. Krauser for com- 
plainant. 


4] G. H. Judah, l’sq.., agent for Mrs. Eliza Walker, of Phila- 
de ‘Iphia, has pl: iced with us on special deposit— 
},000 Memph. & Charl. K. Kt. 2nd m’t’g bonds: 

3) 200 Miss. Central " 
$1,100 People’s Insurance Co. stock ; 
$5,000 note Kk. G. and collateral attached—S86,000 M. Bank stock : 
$325 interest notes (4 @ $1.25.) 

(Signed) “MAURICE MAAS, 

A. Cas. 


(Copy.) 


‘Exhibit A.’ 
H. R. PROBASCO, 


[. S. Commissioner. 


| Endorsed :| No. 3O4. Cireuit court of the lnited states, western 


district of ‘Tennessee. Eliza Walker v. Manhattan Bank. Depo. of 


Kauser. Filed Apr. 2). LSS4. Bel] W. Ktheridge, clerk. W. Lb. 
Weisiger, D. ¢ 


4? U.S. Cireuit Court, Western District of Tennessee. 


ELIZA WALKER 
rs. ~No. 384. Kquity. 
MANHATTAN Bank. } 


Cross-interrogatories to be propounded to the witness, Apbam A. 
KRAMER. 


How many visits did you make to Memphis in the latter part 
of 1882? 
2. Was not vour first visit made.in Dec., 1882, & was it not to get 
Mrs. Walker’s claim against Walker, Sons & Co. paid or adjusted ? 
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3. On that visit did you not see Lee B. Walker, & did be not 
promise to remit Mrs. Walker part of the debt? 
t. Did you not also, during that first visit, see Judah at 


be his boarding-house or home, where he was confined by sick- 
hess 7? 
5. Was not a check given vou by Walker, Sons & Co., or Lee B. 


Walker, or Judah, or some one on behalf of Walker, Sons & Co., 
during this first visit, to be applied as a payment on Mrs. Walker’s 
claim against Walker Sons & Co., & did you not hold up said 
check at the request of said Lee b. Walker? 

6. Was not your second visit made on account of the fact that 
Walker Sons & Co. failed to send money to Mrs. Walker? 

7. What was the date of your second visit to Memphis? 

8. How long did you remain in Memphis? 

9 What hotel did you stup at? 

10. Ov the occasion of this second visit did you not receive 

Lf from Walker Sons & Co. a large amount of notes, secured by 
mortgages, as security for Mrs. Walker's claim against them? 

lJ. What was the amount of Mrs. Walker’s claim against them? 

12.’ Was it not for monies belonging to Mrs. Walker which Walker, 
Sons & Co. had used in their business ? 

15. On the occasion of your second visit to Memphis did you not 
go to Indian Bay, Arkansas, & see about the collection of the notes 
to mortgages that you had received from Walker, Sons & Co. for 
Mrs. Eliza Walker? 

14. Who compose the firm of Walker Sons & Co.? 

HARRIS & TURLEY, 
kor Bank. 


1 Interrogatories to be propounded to the witness ADAM A. 
KRAMER on re-examination after he shall have replied to 
the foregoing. X Interrogatories. 


Re-int. 1. [f in response LO. any of the foregoing 7 interrogatories 
you speak of making a visit to Memphis to have any claim in favor 
of Mrs. Walker against Walker, Sons & Co. adjusted, then state the 
character & amount of such claim, how it arose, & whether it 
embraced the whole or any part of the bonds & note or the pro- 
ceeds thereof mentioned in the certificate of deposit to which you 
have already testified in this cause? 

Re-int. 2. Did vou ever assert any claim against Walker, Sons & 
Co. for said bonds & note or any part thereof, or was your claim 


therefor made against the defendant & the defendant alone? 
Lt) Re-int. 3. If you say Lee B. Walker promised to remit part 


of a debt owning by Walker, Sons & Co. to Mrs. Walker, then 
state whether such debt was in any Way based on the bonds & note 
or any part thereof involved in this suit. 

Re-int. 4. If you say you received a check from Lu B. Walker or 
Walker Sons & Co. to be applied as a payment on Mrs. Walker’s claim 
against the firm, then state whether: such claim was in any wise 
based on said bonds & notes or any part thereof. 
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Re-int. 5. If you say you received from Walker, Sons & Co. nuies, 
as recited in X interrogatory 10, then please state if the same were 
received for a claim different from or identical with the subject- 
matter of this suit. 

Reeross examined : 
47 [Is it nota fact that you have no personal knowledge of 
how Mrs. Eliza Walker’s claim against Walker Sons & Co. 
arose ? 
L. & E. LEHMAN, 
METCALF & WAKER, 
For Compl't. 


48 Deposition of Adam A. Kramer taken before me, David J. 
Workum, a notary public within & for Hamilton county, 


Ohio, pursuant to and by virtue of the cross-interrogatories re-in- 
‘errogatorics hereto annexed, to be read in evidence on behalf of 


the parties to the cause now pending in the United States circuit 
court, western district of Tennessee, in which Eliza Walker is 
plaintiff, and the Manhattan Bank is defendant. Cause number 
384, equity. 


ApaAM A. Kramenk, of lawful age, being by me first duly cautioned 
& sworn, deposes & says, as follows: 


Cross-interrogatories : 


In answer to the first X interrogatory the witness testifies as fol- 
lows: 
Answer Ist. I made two visits to Memphis about the time 
49 indicated. The first visit was in December; 1882, the other, 
I think, was early in 1883. 
In answer to the second X interrogatory the witness testifies as 
follows: 
Answer 2d. The first visit was, as already stated, in December, 
1882; it was made by me for Mrs. Walker to obtain from the Man- 
hattan Bank the securities, bonds, and so forth covered by the certifi- 


cate of deposit given by the bank. I took a written power of 


attorney from her with the certificate of deposit to Memphis for the 
purpose. J] also endeavored to obtain from Walker Sons & Co. pay- 
ment of part of Mrs. Walker’s claim against them while there. 
In answer to the 3d X interrogatory witness testifies as fol- 
lows: 
50 Answer 3d. I did see Lee B. Walker there, and he gave 
me a check for Mrs. Walker for one thousand dollars on 
account of the claim against Walker Sons & Co.,and he did promise 
to remit to her more when she needed it. 
In answer to the 4th X interrogatory the witness testifies as fol- 
lows 
Ans. 4th. I did see Judah during the time and at the place re- 
ferred to. 
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In answer to the 5th X interrogatory the witness testifies as fol- 
lows : 

Ans. 5th. The check was given by Lee B. Walker, drawn by 
Walker Sons & Co., which was the check for one thousand dollars, 
already stated. I handed the check to Mrs. Walker on my return 
to Cincinnati. I did not hold up said check at the request of said 

Lee B. Walker. 
51 In answer to the 6th X interrogatory the witness testifies 
as follows: 

Ans. 6. The second visit was made, only partly, on account of the » 
fact referred to. 

In answer to the 7th X interrogatory the witness testifies as fol- 
lows: 

Ans. 7. As. near as I can now recollect, it was in January, 1883, 
or thereabout. 

In. answer to the Sth X interrogatory the witness testifies as fol- 
lows: 

Ans. 8. About three or four days. 

In answer to the 9th X interrogatory the witness testifies as fol- 
lows: 

Ans. 9. I think it was the Peabody hotel; I do not recollect stop- 
ping at any other hotel in Memphis. 

In answer to the 10th X interrogatory the witness testifies as fol- 

lows: 
52 Ans. 10. I ‘did receive from them a number of notes said 
to be secured by mortgage to be applied to the claim of Mrs. 
Walker against Walker, Sons & Co. 

In answer to the llth X interrogatory the witness testifies as fol- 
lows: 

Ans. 11. I do not recollect the exact amount. My impression is 
it was on two notes—one for about ten thousand dollars and one 
for about nine thousand, though | am not certain as to the exact 
amount. 

In answer to the 12th X interrogatory the witness testifies as fol- 
lows: 

Ans. 12. It was for monies Mrs. Walker had loaned to Walker, 
sons & Co. 

In answer to the 18th X interrogaory the witness testifies as tol- 
lows: 

Ans. 15. I did goto Indian Bay, Arkansas, for that purpose. 
53 In answer to the 14th X interrogatory the witness testifies 
as follows: 

Ans. 14. The firm was composed apparently of Lee B. Walker & 
Ernest L. Walker. Iam not positive of my own knowledge whether 
Judah was a member of the firm or not. 

In answer to re-interrogatory Ist the witness testifies as follows: 

Ans. 1. I have given the character and amount of Mrs. Walker’s 
claim already, as nearas I can. It arose from loans of money made 
by Mrs. Walker direct to the firm of Walker, Sons & Co., and a part 
of it was loaned to assist her son, Ernest L. Walker, in the firm, for 
which I was advised the firm was also responsible. None of these 
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claims, however, embraced the whole or any part of the bonds, 
4 note, or proceeds of the same mentioned in the certificate of 
deposit, respecting whieh I have already testified in the case. 

[In answer to re-Interrogatory 2d the witness testifies as follows: 

Ans. 2. I never did assert any claim against Walker, Sons & Co. 
for any of the bonds or note, or part thereof, mentioned in said cer- 
tificate of deposit. My claim, therefore, was made against the Man- 
hattan Bank alone. 

In answer to re-interrogatory 5d the witness testifies as follows : 

Ans. 3d. The debt upon which Lee B. Walker promised to remit 
was strictly the claim of Mrs. Walker for money loaned the firm of 

Walker, Sons & Co.; and his promise and my negotiations 
5d with him were solely based on that, and had no reference to 

the bonds, note, or securities, or any part of the same, men- 
tioned in the certificate of deposit. 

In answer to re-interrogatory 4th the witness testifies as follows: 

Ans. 4. The claim upon which Lee b. Walker gave me a check 
for one thousand dollars was in no wise based upon said bonds, 
note, or any part thereof. I had no reference to them or either 
of them; I mean those mentioned in the certificate of deposit. 

In answer to re-interrogatory 5 the witness testifies as follows : 

Ans. 5. The notes referred to 1n my answer to cross-interrogatory 

10 were given to me and and received by me for the claim of 
56 Mrs. Walker for the monies loaned direct to Walker, Sons & 

Co. referred to, entirely independent of the bonds, notes, and 
securities mentioned in the certificate of deposit. 

In answer to the question on recross-examination the witness tes- 
tified as follows: 

Answer. I have personal knowledge only so far from having seen 
the note or notes given her by Walker, Sons «& Co., and the state- 
ments made by Ernest and Lee Walker and herself of her having 
loaned the monies. 


ADAM A. KRAMER. 


~I 


STATE OF OHIO, 
. ’ 7 Pa} ng 
Hamilton County, } 


qr 


I David J. Workum, a notary public within and for the county of 
Hamilton and State of Ohio, do hereby certify that Adam A. Kra- 
mer was by me first duly sworn to testify the truth, the whole truth, 
and nothing but the truth; that the deposition by him subscribed 
as above set forth was reduced to writing by myself in the presence 
of said witness, and was subscribed by the said witness in my pres- 
ence; that the answers as above set forth are in response to the cross- 
interrogatories, re-interrogatories, and recross-interrogatories hereto 
attached ; that the reason to taking this deposition is that the said 
witness, Adam A. Kramer, lives more than one hundred miles from 

the place of trial of the above-mentioned cause; that I am 
58 not counsel, attorney, or relative of either party, or otherwise 
interested in the event of this suit. 
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In testimony whereof I have hereunto set my hand and official 
seal this the 14th day of February, A. D. 1885. 
| SEAL. | DAVID J. WORKUM, 
Notary Public llamilton County, Ohio. 


S+4.00 notary fees due. 


ina We 


59 Circuit Court of the United States, Western District of Ten- 
hnessee. 


erizA WALKER vs. THe MANHATTAN BANK OF MEMPHIS. 


Deposition of G HH. Js DAH. taken by consent, to be used in trial on 
behalf of defendant. Exceptions waived as to all matters except 
tor Incompeteney and irrelevancy. 


1 Q. Do vou know the parties to this suit ? 

Ans. I do. 

2. Are you the G. H. Judah who deposited the Goldsmith note 
& the second-mortgage bonds of the Mem. & Ch. R. R’d Co. & 
of the Miss. Cent. R. R. Co., deseribed in the pleadings «& in the 
receipt, &ec., to A. Krann’s deposition, with def’t ? 

Ans. I am. 

sd. Q. What became of the five thousand dollars of E. Gold- 
60 smith referred to above? 
Ans. It was paid 

4th Q. When & to whom « by whom ! 

Ans. It was paid on oer before maturity to me as agent of compl’t, 
& by Mr. Goldsmith; the facts connected with its payment are as fol- 
lows: Before the maturity of the note | tried to get Mr. Goldsmith 
to renew it for 12 mos., but he declined to do so, & insisted on 
paying it & accordingly it was paid by him. | 

o (). What did vou do with the proceeds of this note after you 
collected it? 

Ans. I loaned it to the firm of Walker, Sons & Co. 

6 Q. What became of the second-mortgage bonds of the Mem. & 
Ch. R. R’d Co. & the Miss. Cent. R. R. Co., referred to above ? 

Ans. They were withdrawn from the Manhattan Bank by me as 
ent of compl t, & I hypothecated them at the Bank of Commerce 
for the benefit of Walker, Sons & Co. 
6] 7 Q. What authority did you have to collect said note & 
withdraw said bonds? 

Ans. I had a fund for Mrs. Eliza Walker, the compl’t, which | 
was managing as her general agent. Part of it I put in these bonds 
without consulting her. Her instructions to me were to use «& 
hahaye the fond according lo my best judgment, & to do with it 
for her just — I would do with my own. In some way I loaned 
the money to Goldsmith without consulting her, & in the same 
way I bought the People’s Ins. Co. stock, and when the Goldsmith 
note fell due, & he declined to renew it, | loaned out the money 
again. My control as agent over the fund was unlimited from the 
first. It was as complete as over my own property, & I had the 

dv—1219 


up 


18 THE MANHATTAN BANK OF MEMPHIS, TENN., VS. 


same right to withdraw the bonds & collect the note that I 
62 did to buy them in the first instance or to loan the money to 
Goldsmith in the first place. 

8 Q. Iseein receipt Ex. “A” to Krann’s deposition an item of $325, 
interest notes. What notes were these & what became of them? 

Ans. ‘They were the 4 interest notes on Goldsmith's 5,000.00 note 
for 81.25 each, & matured, re spectively, Feb. 1, May l, Aug. 1& Novy. 
1, 1881; they were collected as they matured by me as agent of 
compl’t, & proceeds remitted to her by me or by Walker Sons & 
('o. 

9 Q. While the bonds & People’s] Ins. Co. stock were in the cus- 
tody of the Manhattan Bank, who collected the interest on the bonds 
& the dividends on the stock w’h matured after 27 Nov., 1880. & 
what became of said interest & dividend? 

Ans. I eollected both & remitted the proceeds to Mrs. Walker, the 
comp! 't. 

10 (). In answer to the 7th question above you speak of the 
63 fund you were managing for compl’t. Wheredid you keep this 

fund before you bought the bonds «& Peop. Ins. Co. stock & 
loaned the money to Goldsmith? : 

Ans. I kept it on general deposit in the Manhattan Bank in my 
name, either as agent or guardian. 

11 Q. How did you pay for said bonds & stock, & make the loan 
to Goldsmith ? 

Ans. By checks on said fund in the Manhattan Bank. 

12 Q. Who composed the firm of Walker, Sons & Co. ? 

Ans. E. L. & L. B. Walker. 

13 (). What kin are they LO compl't t 

Ans. E. L. Walker is her son & L. B. Walker is her nephew. 

14 Q. What connection are you to compl’t? 

Ans. My wife was her husband’s sister. 

15 Q. Did you ever see compl’t after Nov. 27, 1880. If so, when? 

Ans. I did some time afterwards ; I saw her in Philadelphia ; 
64 I think it was in the summer of 1881. 

16 Q. Did anything occur then with reference to the Gold- 
smith notes or the bonds & stock mentioned in Ex. A to Krann’s 
deposition ? 

Ans. I remember telling her that it was doubtful whether the 
Goldsmith note would be renewed, & she told me, just as she had at 
first, if it was not to do the best [ could in my judgment with the 
money collected*on it. 

17 Q. When you saw her, as stated above, in Philadelphia in the 
summer of 1851, did she give you any instruction that your agency 
was altered & changed in any way? 

Ans. Not in the least. 

18 Q. Look at the letters here shown you, all dated Phila., Pa— 
the first Jan’y 15, ’81; next, Feb’y 7,’81; next, Ap’l 22, ’81, & next, 
Nov. 15, 82, & the dispatch Novy. 1, ’82,°& tell who they are from 

and make them Ex. to your dep’n. 
65 Ans. They are from Mrs. Eliza Walker, & were written by 
her daughter belle Walker, who did her corresponding, & are 


ELIZA WALKER. 19 


her genuine letters. The dispatch is from Belle Walker, & is on be- 
half of Mrs. Eliza Walker. — I make the dispatch & letters Ex. Nos. 
1 to 5 to my dep'n. 

19 Q. In a former part of your deposition you speak of having 
remitted the int. Ol) the Goldsmith note, & on the bonds, after Nov. 
27, 80, either yourself or thro’ Walker, Sons & Co. Explain how 
this was. 

A. I was the manager of Walker, Sons & Co., & superintended 
their business, and compl’t understood this. When money was to 
be remitted to her I would generally send it thro’ the house, and 
the letters w’d be written in‘Walker, Sons & Co.’s name. Sometimes 
I might write in my own name. 


lead 


X-examined by sol’rs for compl 't: 
X Int. 1. Were all the items mentioned in the certificate 
bb of deposit of November 27th, LSSU, whereof a COP Is attached 
to Adam Kramer’s deposition, placed in the bank, said items 
velng as follows: $3,000, Memphis & Charleston 2nd mortgage bonds ; 
$2,200, Miss. Central m’tg. bonds; $1,100 People’s Insurance Co. 
stock : 85.000. note E. (y.. & collateral attached : 86.000, M. Bank: 
$525, Interest notes, (4 (@ 81.25)” 

Ans. Yes, sir. 

X Int. 2. The item E. G. means a note of Edward Goldsmith, and 
the collateral attached, marked “ M. Bank,” means stock of defend- 
ant; is this correct ? 

Ans. Yes, sir. 

X Int. 3. Was Edward Goldsmith, the maker of that note, on No- 
vember 27th, 1880, the defendant’s cashier ? 

Ans. I believe he was. 

X Int. 4. Was said Goldsmith then absent in New York, & 
Maurice Maas, who was defendant's assistant cashier at Memphis, 
discharging the duties & functions of cashier of the Manhattan Bank 

at Memphis ? 
O7 Aus. I think Goldsmith was then in Memphis, but am not 
positive. I think Maas was then keeping the books. 

X Int. 5. Was Goldsmith at any time absent in New York & Maas 
acting as cashier of bank? 

Ans. Yes, sir. 

X Int. 6. Was Maas thus acting for several years? 

Ans. I believe he was. , 

X Int. 7. Who handed you the $5,000.00 note, to enable you to 
collect it from Goldsmith ? 

Ans. I don’t think I ever got the note, but Mr. Goldsmith either 
sent the money or got the Manhattan Bank to pay it, & the bank 
paid it to me. It may be that I endorsed the note when it was 

paid. 
68 X Int. 8. Was Mr. Maurice Maas the officer of the bank 
who paid this money to you? 

Ans. He was acting cashier at the time, & I presume he paid the 
money. 
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X Int. 9. Who handed you the second-mortgage bonds of the 
Mem. & Ch. R. R. Co. & the Miss. Cent. R. R. Co. bonds? 

Ans. Mr. Maas. 

a Int. 10. Was the interest on the bonds in question evidenced 
by coupons attached thereto ? 

Ans. Yes, sir. 

X Int. 11. After these bonds were deposited in the bank did you 
go there W get the COUPOns Lo colleet the interest ? 

Ans. I collected the coupons through the Manhattan Bank while 
the bonds were there. The bank sent the coupons to New York, 

where they were payable. 


69 G. H. JUDAH. 


Subscribed & sworn to before me this 11th day of June, 1884. 
HUNSDON CARY, 
U.S. Com’r Dist. West Tenn. 
(Endorsed :} Deposition of G. H. Judah. Filed June 14, ’S4. 
Bell W. Ethridge, clk; W. B. Weisiger, D. C. 


70 The deposition of G. H. Judah was closed with an augree- 

ment of counsel that the witness might be recalled and further 
cross-examined by the plaintiff's solicitors, and now, on this 30th 
day of July, 1854, the said witness is recalled and further cross-ex- 
amined as follows, viz: 

Turley, for def’t. 

Q. 1. You say, in answer to the Sth direct interrogatory, that 
you loaned the proceeds of the $5,000.00—Goldsmith note—to 
Walker, Sons & Co. How long was it after Goldsmith paid the note 
before you loaned the proceeds to Walker, Sons & Co.” 

Ans. [ don’t suppose there was any time elapsed between the two 
transactions—that is, between the payment of the note and loaning 
of the proceeds by me to Walker, Sons & Co. 

Q. 2. Is it not true that that money did not actually pass through 
your hands at all, but was placed airectly to the credit of Walker, 
Sons & Co. on the books of the Manhattan Bank ? 

Ans. I suppose that is correct. 

®. 3. Do vou not know that it is correct ? 
7] Ans. I wouldn’t say positively, but that is my idea about it. 
(). 4. Was that money—the $5,000.00 proceeds of the ¢ rold- 
smith note—ever placed on the books of the Manhattan Bank to the 
credit of the account you once had there for the plaintiff as agent or 
guardian ? | 

Ans. Not that I know of. 

Q. 5. Please state fully the entire transaction of the payment of 
the Goldsmith note, and the loan of the proceeds to Walker, Sons & 
Co. State how the thing was done. 

Ans. A short time before the maturity of the note I was informed 
that Mr. Goldsmith declined to renew it, and that he had instructed 
the Manhattan Bank to pay it; and my understanding is that it 
was paid by placing the $5,000.00 to the credit of Walker, Sons & 
Co. with the bank, and that it went to pay off the indebtedness of 


' 
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the firm of Walker, Sons & Co.; I know that I never got any benefit 
from it and that Walker, Sons & Co. did. 
72 . 6. What indebtedness of Walker, Sons & Co. did that 
money go to pay? 
Ans. I know some of it was used to pay indebtedness due to the 
Manhattan Bank; whether all of it was so used or not I cannot 
say. 
Q. 7. Is it not true that either by bills payable or open account 
Walker, Sons & Co., at the time of the payment of the $5,000.00 note, 
was largely indebted to the Manhattan Bank, and that the whole 
amount of the proceeds of the Goldsmith note was applied, as far 
us it would go, to the payment of that indebtedness? Give your 
best recollection on that question, and say whether Walker,Sons & 
Co. were not at that time indebted to the Manhattan Bank in an 
amount largely more than $5,000.00. 
Ans. Yes; Walker, Sons & Co. were then indebted to the bank 
considerably more than $5,000.00. I don’t recollect whether 

o it all went to the bank or not. 
(). 8. When that $5.000 note was paid was it put under your 
absolute control so that you were at perfect liberty to use it as your 


judgment might dictate for the best interest of Mrs. Walker? 


Ans. I suppose it was, as far as I recollect. 

Q. 9. Was not that note paid before maturity ? 

Ans. It was; shortly before maturity. 

(). 10. Was not the bank, through its cashier & other officers at 
that time, pressing you in every conceivable form to make good the 
account of Walker, Sons & Co. with the bank, and did not the sug- 


gestion come from the cashier of the bank that the $5,000.00, pro- 
ceeds of the Goldsmith note, be used that way ? 

Ans. The bank was trying to have the account reduced, but I 

can’t say that they were pressing us any more than was nec- 
74 essary. 1 don’t recollect that the bank officers ever suggested 

to me to use the proceeds of the Goldsmith note to reduce 
that account. ) 

Q. 11. Was it your own suggestion, or did you without suggestion 
from the bank use the proceeds of the Goldsmith note in whole or 
in part to reduce the indebtedness of the firm to the bank ? 

Ans. I really don’t remember how that was. 

(). 12. Who was the cashier of the bank ? 

Ans. I think Maas was acting cashier. 

Q. 13. Was not the Goldsmith note paid before maturity, and the 
proceeds used as already stated by you, upon an understanding be- 
tween vou & Maas, existing prior to the payment, that the whole 
transaction should be given the course that was actually given to 

it? I mean to ask whether the note was first paid and you 
79 afterwards voluntarily applied the proceeds in whole or in 

part to reduce the indebtedness of the bank, or was the whole 
transaction arranged and understood between you & Maas before 
the payment ? 7 

Ans. I never had any understanding with Mr. Maas with regard 
to that. | 
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Q. 14. Did you have any understanding with any other officer of 


the bank with revard thereto ? 

Ans. Not that I recollect. 

Q. 15. Is [it] not a fact that this entire transaction of the payment 
of the Goldsmith note & the application of the whole or part of the 
proceeds to pay the indebtedness due the bank was done by Maas, 
and that you simply approved it after it was all done? 

Ans. I don’t know that it is a fact, sir. 
Q. 16. What is vour best recollection about it? 

Ans. I think I loaned that money to Walker, Sons & Co., 
like I would have loaned it to Goldsmith, with the best inten- 
tions. 

Q.17. Did you, in advance of the payment of the Goldsmith 
note, instruct Maas to put the proceeds to the credit of Walker, 
sons & Co. ? 

Ans. I don’t know that I did. 

Q. 18. Did you take any other note or evidence of the indebted- 
ness of Walker, Sons & Co. to the plaintiff thus created ? 

Ans. No, sir; I don’t think I did. 

Q. 19. Did you take any sort of security from Walker, Sons & Co. 
to secure that indebtedness to the plaintiff ? 

Ans. No, sir. 

Q. 20. Did you, upon your own judgment, think that an indebt- 
edness by open account and without security of Walker, Sons & Co. 
was as good as good as Goldsmith's note secured by $6,000 of the 
stock of Manhattan Bank ? 

Ans. While it was not as good a collateral, but Walker, Sons & 

Co. being closely related to the plaintiff, and needing money, 

Vi [ thought it was perfectly safe to let them have it. 

Q. 21. If you had had no connection or business relations 
with either the bank or Walker, Sons & Co., and had had the con- 
trol as trustee of $5,000 in money, would you, under all the cireum- 
stances as they were then known to you, have loaned that $5,000.00 
to Walker, Sons & Co. without security ? 

Ans. I don’t suppose I would. 


—* 
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Adjourned to half past nine o'clock to-morrow morning. 
Deposition resumed at 9.45 a. m., July 31st, 1884. 


(. 22. State the exact nature of vour connection with the firm of 
Walker, Sons & Co. ? 

Ans. I was their general agent and had power of attorney for the 
general management of their business. 

Q. 23. Did you have the actual general management of 
75 their business from its inception down to the failure of the 
firm ? 

Ans. I did while I was at home. 

Q. 23. When did the firm organize, and to what date did it con- 
tinue in business ? 
Ans. My recollection is that the firm was organized about Sep- 


/ 
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tember, 1880, and continued in business until January, 1883, when 
it failed. ° 

Q. 24. For about how much did it fail—about what were its assets, 
and what its liabilities ? 

Ans. I suppose it had about $60,000 of liabilities and about 
$100,000 of assets. 

Q. 25. Then, why did it fail? 

Ans. Because they couldn’t realize on their assets. 

Q. 26. Did they ever realize on them, & to what extent? What 
was the value of their assets ? 

A. They realized very little, if anything, on their assets. 
79 They have not been able to realize so far on them, and I sup- 
pose that answers the question as to their value. 

Q. 27. Has the firm paid any dividend or pro rata to its creditors ? 

Ans. There has been no general distribution. The Manhattan 

jank held as collateral a fire policy on the property of one of the 
debtors of the firm, and has realized on that. There has been no 
other payment to the creditors of the firm. 

(). 26. Was not the indebtedness of the firm to the Manhattan 
Bank created under your personal supervision and management of 
the business of the firm ? 

Ans. Some of it was; it was not altogether so. 

Q. 27. At whose instance and request were loans of the Manhat- 
tan Bank to the firm made? 

Ans. I negotiated some of them; some of the members of the firm 
negotiated others of them. 

Q. 28. About what proportion of them did you negotiate ? 

80 Did you not mainly negotiate those loans, and were the ioans 

negotiated by the members of the firm comparatively insig- 
nificant ? 

Ans. I negotiated, perhaps, the greater portion of them—that is, 
the original loans—but they were renewed, and I did not always 
attend to them. 

(). 29. Is it not true that that indebtedness of the firm to the 
Manhattan Bank was mainly created by you as the general manager 
of the business of the firm; that the bank looked to and relied 
upon you to protect it, and that you felt morally and honorably 
bound to do all that you could to protect it? 

Ans. I don’t know that I felt any more honorably bound to pro- 
tect that than any other liabilities that I created. I always tried to 

protect all honorable liabilities that I ever did create. What I 
5] mean by honorable is making bank loans. I may say that, 

perhaps, Mr. Maas, the acting cashier of the bank, on account 
of personal friendship to me and reliance on my personal integrity, 
did make loans to the firm to a larger amount than they would have 
done on the credit of the firm itself. 

Q. 30. And did not you, knowing that to be the case, feel bound 
to protect the bank to a greater extent than any other debt that you 
created ? 

Ans. Well, it was always my intention to protect the bank if it 
was in my power to do.so, in case of disaster, 


24 THE MANHATTAN BANK OF MEMPHIS, TENN., VS 


Q. 31. Did not Mr. Maas many times press — to make good the 
indebtedness of the firm to the bank, insisting upon your personal 
mural obligation to do so? 

Ans. Of course, he tried to get me to reduce the account as speedily 
as possible, but I don’t remember of his using any such remark as 

insisting on my personal moral obligation. 
82 (). 39. Whether he spoke it out or not, was it not well 
understood both by you and him that he did look to you to 
protect the bank ? 

Ans. Of course I told him I would certainly protect the bank 
it was in my power. 

Q. 33. And did you not, in fact, use part of your individual 
means to make good the indebtedness of the firm to the bank; if so, 
to what amount in value, and when—before or after the failure of 
the firm ? 

Ans. The bank held some of my individual collaterals for the 
indebtedness of the firm. That was prior to the failure of the 
firm. 

Q. 34. What collaterals did the bank hold, & when did you put 
them up? 

Ans. They were some building and loan association stock, 
83 and some bank stocks; probably five or six thousand dol- 
lars in all. 

Q. 35. And what became of those collaterals? 

Ans. The Manhattan Bank sold them and placed them to the 
credit of the credit of the firm to reduce the indebtedness of the firm 
to the bank. 

Q. 36. And did you not also pledge your personal diamonds to 
the bank for the indebtedness of the firm ? 

Ans. Yes, sir. 

Q. 37. And were they also sold and applied to reduce that indebt- 
edness ? | 

Ans. I do not know. 

Q. 58. Have you ever gotten them back? 

Ans. No, sir. 

Q. 39. And did you adopt the same course of sacrificing your per- 
sonal property to pay any other creditor of the firm ? 

Ans. I believe not. 

Q. 40. How much did the firm owe the bank when it 
84 failed, and how much does it owe it now ? 
Ans. I don’t remember either. 

Q. 41. Approximate the figures as nearly as you can from memory. 

Ans. I have no recollection as to the balance due the bank. 

Q. 42. Was it indebted at all; & is it now indebted at all ? 

Ans. It was and it is. 

Q. 45. In answer to 6th direct question you say that the second- 
mortgage bonds of the Memphis & Charleston railroad & the Miss. 
& Tenn. railroad were hypothecated at the Bank of Commerce for 
the benefit of Walker, Sons & Co.; what was the date of that trans- 
action ? 

Ans. I am informed that the books of the Bank of Commerce 


ELIZA WALKER. 


show that the transaction occurred on the 21st of February, 1882; 
and that is true so far as my memory serves me. 

. 44. What amount was borrowed on those bonds? 

Ans. I think $5,200—the face of the bonds. 
85 (). 45. What were the bonds then worth ? 

Ans. I don’t know exactly what they were worth; they 
were above par. 

Q. 46. Had the interest been always promptly paid on them from 
the time vou held them as agent of the plaintiff? 

Ans. I believe so. 

Q. 47. And paid to you through the Manhattan Bank ? 

Ans. Yes, sir: the Manhattan Bank collected the interest for me. 

Q. 48. Was any interest on those bends collected and forwarded 
to the plaintiff after the pledge made to the Bank of Commerce ? 

Ans. | think there was; I don’t remember that more than once 
the interest was thus paid. 

(). 19. Were the interest coupons detached before the bonds were 
pledged to the Bank. of Commerce, or only afterwards when 

paid ? 
86 Ans. Afterwards when paid. When they were pledged to 
the Bank of Commerce all unmatured coupons were attached 
to the bonds, is my recollection. . 

@. 50. Who negotiated that loan with the Bank of Commerce, 
and with what officer of the bank. 

Ans. I think I made the negotiations, perhaps, through Mr. Om- 
berg, the cashier of the Bank of Commerce. 

Q. 51. Don’t vou know who made it ? 

Ans. Well, I know | spoke of it to Mr. Omberg. I think the loan 
was made through me. 

Q.52. Did anybody else have any agency in making or consum- 
mating that loan ? 

Ans. Perhaps Lee Walker, one of the firm, gave the collateral 
note. I think he did. 

@. 53. Who delivered the bonds to the Bank of Commerce? 

Ans. I believe | did. 

Q). 54. Don’t you know whio did ? 
Si Ans. As well as I ean recollect, | delivered them myself. 
Q. 55. When did you deliver them—at the date of the 
loan ? 

Ans. About that time; it might have been a day or so before. 

@. 56. Do you not remember that at the time of the loan tbe 
bonds or a part of them were not in the city of Memphis, and that 
they or a part of them were delivered by Maas after the loan had 
been consummated ? 

Ans. My recollection is not clear on that. I do remember that I 
delivered some of them, but whether all or not I do not remember. 

Q. 57. What do you mean when you say In answer to 6th direct 
interrogatory that those bonds were pledged to the Bank of Com- 
merce tor the benefit of Walker, Sons & Co. ? 

Ans. I mean that the money borrowed on the bonds was placed 
to the credit of Walker, Sons & Co. atthe Bank of Commerce. 
4—1219 
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SS Q. 58. And what did Walker, Sons & Co. do with this 
money ¢ 

Ans. They used it in their business—paid liabilities with it. 

(). 59. Did not the whole or the yreater part of that money LO to 
the Manhattan Bank to reduce the indebtedness of the firm to that 
bank ? 

Ans. I think shortly after that loan was consummated the Man- 
hattan Bank got some money; I can’t say how much nor whether 
it was that particular money. The firm was selling cotton and 
making other deposits at the Bank of Commerce. } 

Q. 60. State your best recollection as to how much it (the Man- 
hattan Bank) got. | 

Ans. I could not state how much without reference to the books 
of the bank. | | 

Q. 61. Who delivered the bonds to you to be delivered to the Bank 

of Commerce? 
89 Ans. I think I got them from Maas. 
Q. 62. And did he know what you-were going to do with 
them ? : 

Ans. Well, | suppose he did. 

Q. 63. Don’t you know he did? 

Ans. I suppose he knew it from the simple fact that I wanted to 
make a loan with him and he refused to make the loan. 

(). 65. Do you mean that you applied to him to make a loan on 
the bonds for the benefit of Walker, Sons & Co., and that he refused ? 

Ans. Yes, sir. 

Q. 66. And did you not tell him when you got the bonds that the 
loan had been made by the Bank of Commerce, or had been agreed 
to be made by it? 

Ans. I believe Walker, Sons & Co. were doing business at the 

time with the Bank of Commerce, and I believe I told him 
9() we were about negotiating the loan at the Bank of Com- 
merce. 

Q. 67. Why did the firm change its business from the Manhattan 
Bank to the Bank of Commerce? 

Ans. The main reason was they could not get the accommoda- 
tions at the Manhattan Bank that they required. 

Q. 68. Was it not that because the firm was already so largely 
indebted to [the] Manhattan Bank ? 

Ans. No, sir; I don’t think that was the cause. 

(). 69. Then, what was the cause? 

Ans. I suppose because the account was not a profitable one to 
the Manhattan Bank. That bank did not care to have cotton factors’ 
accounts, 

Q. 70. How long did the firm keep its account with the Manhat- 
tan Bank? 

Ans. I don’t remember how long. They kept it there 
some time. I think over a year. 
v1 Q. 71. Was it before or after or at the time of the loan by 
the Bank of Commerce on the bonds that the firm opened a 
general account with that bank? 
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Ans. It was before the loan on the bonds, but how long before I 
don’t recollect. 

Q. 72. Down to the time the account was opened with the Bank 
of Commerce it was kept at the Manhattan Bank, wrs it not? 

Ans. Yes, sir; it was. 

(). 72. Was it before or after the loan on the bonds by the Bank 
of Commerce that you pledged your personal stocks & diamonds to 
the Manhattan Bank? 

Ans. The stocks and bond were pledged before the loan by the 
Bank of Commerce, I know. The diamonds, I think, were pledged 

later. 
9? Q. 73. Did not Maas know or understand at the time you 
withdrew the bonds for the loan by the Bank of Commerce 
that the proceeds of that loan were to go to the Manhattan Bank ? 

Ans. I don’t know whether he did or not. 

Q. 74. Did you not so tell him or give him so to understand ? 

Ans. I have no such recollection. 

Q. 75. Was not the firm then very largely indebted to the Man- 
hattan Bank? 

Ans. They owed some money ; I don’t remember how much they 
owed then. 

Q. 76. Can’t you say about how much they owed then? 

Ans. I cannot. 

Q. 77. Was it as much as $20,000? 

Ans. No, sir; I don’t think it was. 

(). 78. Was it as much as $10,000.00 ” 

Ans. Well, I suppose it was; it may have been as much as 

S1LO.000, 
U8 Q. 79. And do you mean to swear that when you withdrew 
the bonds for the loan by the Bank of Commerce that Maas 
had no understanding with you that the proceeds of the loan were 
to be applied to reduce that indebted ness 4 

Ans. I recollect of having no understanding with him at all. 

(). St). When you asked Maas LO make the loan Ol} the bonds was 
it not with a purpose to put the proceeds of the loan to the credit of 
the firm at the Manhattan Bank, and did not Maas understand that 
such was your purpose ? 

Ans. The firm was doing business at that time at both places; 
had not then entirely withdrawn their account from the Manhattan 
Bank. I might have put the loan to the credit of the firm at the 

Manhattan Bank. I don’t know whether I would or not. 
4 Q. 81. Was not Maas your close, intimate, & confidential 
friend ? 

Aus. Well, he was a very particular friend of mine. I don’t think 
[ told him all I knew. 

(). 82. Did he not at your instance open the books of Walker, Sons 
& Co. 7 

Ans. He opened the books of Walker, Sons & Co. I don’t know 
that it was by my instance. 

Q. 83. Was he not your & your firm’s book-keeper and confiden- 
tial correspondent before he went into the Manhattan Bank? 
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Ans. He was the book-keeper ot Walker. Broth rs & Co.., of whie 
I was a member. 

Q. 84. Had you or any members of the firm of Walker, Sons & 
Co. any such intimate friends with the Bank of Commerce as Maas 
was to you & the firm ? 

Ans. No, sir: we did not. 
Q5 (). 85. Did vou ever inform the plaintilf of the loan of the 
$5,000 proceeds of the Goldsmith note and the 85,200 bor- 
rowed of the Bank of Commerce to Walker, Sons & Co.? If so. how 
& when ? 

Ans. | don’t know whether I ever notitied her 

Q. 86. Did you ever render to her any accounts or statements of 
the note & bonds or of the disposition of the same or their proceeds ? 

Ans. | don’t know that I did. 

Q. 87. What was done with the receipt executed by the Manhat- 
tan Bank of date Nov. a8 1880, exhibited with Kramer's deposition 7 

Ans. I don’t remember. 

(). dv. Was it in your possession when the Goldsmith note was 
paid ? 

Ans. No, sir. 

(). 90. Or ever after that date ? 

Ans. No, sir. 
Of} (). 91. If ever in your possession what did you do with it ? 
Ans. I don’t know that it was ever in my possession; if it 
was | sent it to Philadelphia to the plaintiff. 

Q. 92. Did you ever see the plaintiff after November 27th, 1SS0, 
& up to the date of the pavment of the Goldsmith note or the loan 
of the $5,200.00 by the Bank of Commerce? 

Ans. I think I did. 

(). 93. When? 

Ans. I think in the summer of 1881. 

@. 94. Did you then have anv conversation with her about the 
bonds of the M. & C. & Miss. & Tenn. R. R. Co’s? 

Ans. Not that l know of. 

(). 95. Did you procure the loan of the SH 200) from thre Bank ot 
Commerce and turn over the money to Walker, Sons & Co. in the 
fair exercise of your judgment as the agent of the plaintiff? 

Ans. I did. 
97 (. 96. Did you consider the one investment as good as the 
other? 

Ans. No; sir; I did not. 

(). 97. Then why did you make the change? 

Ans. [ hypothecated the bonds in order to raise money for Walker 
Sons & Co. 

Q. 95. Did you take any security from Walker, Sons & Co. or any 
evidence of the loan? 

Ans. No, sir. 

Q. 99. When the Goldsmith note was paid and the proceeds placed 
to the credit of Walker, Sons & Co. at the Manhattan Bank, did you 
have or exhibit to the bank any evidence of authority as agent of 
the plaintiff to make such a transaction? 
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Ans. No, sir. 

(). 100. Did you, so far as you recollect, ever see the receipt of Nov. 
27, 1550, or know of its existence prior to the commencement of this 

suit? . 
wD Ans. I had no recollection of it prior to the commencement 
of this suit. | don’t remember ever to have seen it prior to 
the commencement of this suit. 

(). 101. Did you not, as financial & general manager of the busi- 
hess of Walker, Sons & Co., from the Inception to the failure of the 
firm, have frequent consultations with Maas about the condition of 
the tirm and the conduct of its business ? 

Ans. I expect I had some conversations with him shortly before 
Its failure, but I never had any general conversations with him 
during its business career. 

Q. 102. Did you see Adam Kramer when he was here shortly be- 
fore this suit was instituted ? 

Ans. No, sir. 

(). 103. Were you in any manner liable for the indebted- 
vw ness of Walker, Sons & Co. to the Manhattan Bank ? 
Ans. No, sir: [ was not. 

Q. 104. Did not Maas look to you for the protection of the bank 
as fully as if you had been personally liable? Did not he rely upon 
vou personally to protect the bank ? 

(ns. Well, whether he relied on me or not he had a right to ex- 
pect it from our mutual friendship, and because, as I have already 
stated, told him that | would certainly protect the bank i) CUuse of 
al disaster if it Was in ny power Lo do SO. 

(). 105. Had you any interest in the profits of Walker, Sons & Co.? 

Ans. No, sir: | had ho interest Wn the profits ot Walker, Sons W 
('o. 

Q. 106. Upon what terms were you connected with that firm ; 
on a salary 4 

Ans. Yes, sir. 

(). 107. What salary ”? 
1M) Ans. S? SOO.O0 a year. 

(). 108. Was the firm indebted to you on salary account 
when it failed ? 

Ans. Yes, sir. 

Q. 109. Was it so indebted when the Goldsmith note was paid? 

Ans. Yes, sir. 

(). 110. Was it so indebted when the loan of $5,200 was made by 
the Bank of Commerce’? 

Ans. Yes, sir. 

Re-examined : 

| Q. Did Mr. Goldsmith or any one for him or any one for the 
Manhattan Bank ever refuse to pay the 85,000.00 note, unless you 
would lend it to Walker, Sons & Co. to be used by them in paying 
their indebtedness to the bank ? 

Ans. No, sir; never to me. 
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101] 2 Q. Had you not heard that Goldsmith intended paying 
the note & would not renew it before you thought of lend- 
ing the money to Walker, Sons & Co.? 

Ans. Yes, sir; I did. 

> (). Prior to Oct. ’S1. the date you loaned the 5,000.00 to Walker, 
Sons & Co.. was not other money loaned to Walker, Sons & Co. for 
Mrs. Eliza Walker by & with her consent without any security 
being taken therefor? 

Ans. Yes; I believe there was. 

4Q. Did the members of the firm of Walker, Sons & Co. nego- 
tiate loans as well as yourself? 

Ans. They did. 

5 Q. You say the bank held some of your individual collaterals 

for the indebtedness of Walker. Sons & Co. Did it hold any 
102. —s other security or collaterals belonging to Walker, Sons & Co.? 
Ans. Yes, sir. 

6 Q. When the 5,200.00 loan was made at the Bank of Commerce 
on the Miss. & Tenn. and Mem. & Ch. R. R. bonds the amount was 
entered to the credit of Walker, Sons | &] Co. on their general account 
in that bank & subject to their check. Is this the way the transac- 
tion was had? 

Ans. Yes, sit 

7 Q. It seems this loan was made 21 Feb’y, ’82. Did any indebt- 
edness of Walker, Sons & Co. to the Manhattan Bank mature that 
day or abeut that time? 

Ans. I don’t recollect of any maturing that day. 

8 Q. You say In your answer to 59 X Q. that you think 
103 — shortly after the loan from the Bank of Commerce the Man- 
hattan Bank got some money. Can you say how long after? 

Ans. I don’t remember exactly how long after. 

9Q. When the payment then referred to was made — the Man- 
hattan Bank, was it by check on the Bank of Commerce ? 

Ans. It was by check or checks. 

10 Q. Were Walker, Sons & Co. making only de posits from their 
cotton sales with the Bank of Commerce at this time? 

Ans. I believe they were. 

11 Q. When Walker, Sons & Co. made the payment or payments 
after the 21 Feb’y, 82, to the Manhattan Bank, was it done in the 
usual course of business to meet some maturing debt”? 

Ans. Of course it was. 
104 12 Q. When you went to withdraw the 2nd m’tg’e bonds 
of the M. & C. kR. R. & Miss. & Tenn. R’d from the Manhat- 
tan Bank did any officer or agent of that bank demand that you 
would use any money that you might borrow on them for Walker, 
Sons & Co. in. paying W alker, Sons & Co.’s debt to the Manhattan 
Bank ? 

Ans. No one made any such demand of me to that effect. 

13 Q. Were they delivered up to you without any condition ? 

Ans. They were. 

14 Q. You say in your answer to X Q. 20, speaking of the loan 
of the 5,000 to Walker, Sons & Co., that w hile it was not as good as 
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collateral, but Walker, Sens & Co. being closely related to pl’t’ff, & 
needing money, I thought it was perfectly safe to let them have it. 
Now, did you at the time have any doubt as to_its being paid ? 
LOS Ans. | did not. 
Recross-examined : 

AQ. 1. Can you state how much of the other monies of the 
plaintiff had already been loaned to the firm of Walker, Sons & Co. 
at the time of the payment of the Goldsmith note? 

Ans. I don’t know exactly. It was some $3,000.00, as well as I 
can remember. 

X Q. 2. Did not the plaintiff ioan to her son, Ernest Walker, the 
$10,000 whic h mi put into that business as his capital ? 

Ans. Yes, Sir. 

A Q. 3. rer did not Maas know that fact at the time the receipt 
f Nov. 27, 1880, was given, & afterwards ? 

Ans. I presume he did. 
106 X Q. 4. Was not that $10,000 sent here in a check, 
that check collected through the Manhattan Bank ? 

Ans. I believe it was; it was deposited in the Manhattan Bank. 

X Q. 5. Where are the books of Walker, Sons & Co.? 

Ans. I have got some of them; [ don’t know where they all are. 

X Q. 6. When the $5,200 loan was made by the Bank of Com- 
merce, was not the firm of Walker, Sons & Co. indebted by open 
account to the Manhattan Bank, which indebtedness was then due? 

Ans. They may [have] had some over-checks there in the usual 
run of business, [ do | not] definitely remember how that was. 


X Q. 7. ‘Then you do not mean to say that there was not then a 
Pa indebtedness from the firm to the Manhattan Bank ? 
107 Ans. There might have been; I don’t know whether there 


was or not. 

X Q. 8 And do you know how the payments made by checks on 
the Bank of Commerce to the Manhattan Bank were applied ; 
whether to open account indebtedness due at the time of the loan by 
the Bank of Commerce or to ob ligations maturing after that date? 

Ans. The best of my recollection is that they were app lied Lo pay- 
ment of bills maturing at the date of the loan by the Bank of Com- 
merce. 

X Q. 9. Who loaned the other money of the plaintiff, which vou 
say was eee: $5,000.00, to the firm of Walker, Sons & Co.? 

Ans. | did. 

X Q. 10. When; before or after the loan of the $5,000.00 proceeds 

of the Goldsmith note? 
108 Ans. Well, perhaps some of it was before & some of it after 
It; was not in one amount. 

X Q. 11. Do you know of your personal knowledge that the plain- 
tiff consented to or approved that loan or those loans? 

Ans. I never heard of any objections to me. 

X Q. 12. And is that the only reason why you say the plaintiff, 
if you. mean so to say, that such loan or loans were made “ by & 
with the consent” of the plaintiff? 


: 
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Ans. I have no other reason to base it on. 

X Q. 13. You have said, have you not, that you were general 
manager of the business of Walker, Sons & Co. from its inception 
until the firm failed, about January, 1553” 

Ans. Yes, sir. 
109 X Q. 14. And did Maas know that fact throughout the 
existence of the firm? 

Ans. Yes, sir. 

In answer to 3d question on re-examination you say other monies 
of Mrs. Walker, the p lf, were loaned to Waiker, Sons & Co. Did 
Mrs. Walker know that these loans were made? 

Ans. Yes, sir. 

And you say she never made any objections? 

Ans. No, sir. I answered that before. ) 

Did Mrs. Walker have any security for the $10,000.00 loaned to 
her son, Ernest Walker ? 

Ans. None that I know of. 


And further saith not. 


G. H. JUDAH. 


Subscribed & sworn to before me this July 31, 1884. 
M. B. TRESWANT, 
110 7 U.S. Commissioner, Dist. West Tenn., at Memphis. 


(Endorsed:) 384. Equity. Eliza Walker vs. The Manhattan 
sank. Cross-examination of G. H. Judah. Filed Aug. 6, 1884. 


Bell W. Ethridge, clk. W. B. Weisiger, D. C. 


111 In the Cireuit Court of the United States for the Western 
District of Tennessee. 


EvizA WALKER vs. THE MANHATTAN BANK. 


Recross-examination of G. H. JuDAH, a witness for the defendant in 
the above-named suit, taken by complainant by consent of coun- 
sel for defendant, subject to objections and exceptions for and 
incompetency of the evidence only. | 
Re-X Int. 1. In your examination-in-chief, in your first deposi- 

tion taken in this case, in gpeaking of the authority which you had 

over the fund which you had for Mrs. Eliza Walker, as agent, which 

was invested in the — and note involved in this suit, you speak of 

her instructions to you touching these. Now, were these instructions 

to do anything else but to invest her moneys so as to vield her an 
income by way of interest ? 

112 Ans. It was understood that the money was to be invested 

so as to yield her interest, which she needed for her use. 
Re-X Int. 2. Did her instructions directly or indirectly authorize 
you to pledge any bonds or securities obtained with her money for 
your own debts or the debts of others ? 
Ans. No, sir. 
Re-X Int. 3. Then when you say in your examination-in-chief 
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that the control you had of the fund was as complete as over your own 
property, do you mean to be understood that such control or power 
extended only to making loans and investments for Mrs. Walker’s 
benefit, and not for your own or any other person’s benefit ? 

Ans. What I intended to say was that my power was limited to 
invest her moneys for her exclusive benefit and use, and I thought 
my language would be so understood. 

Re-X Int. 4. At what date in 1881 were you at Mrs. Walker’s 

_ house in Philadelphia? 
115 Ans. I don’t remember the exact date; if I saw her in 1881 it 
must have been in August or September or October. I went 
to Waukesha that season, and after leaving there went East, and | 
am unable to state the time when I went East. 

Re-X Int. 5. On that visit to Mrs..Walker’s house who of her fam- 
ily besides herself did you meet there? 

Ans. I don’t remember; we were on good terms, and I presume 
I met the whole family. 


Examination by counsel for defendant: 


Is is not a fact that no special instructions of any kind about the 
management of this fund was given you, and that it was left to you 
to manage as your judgment dictated was best? 

Ans. Yes; I stated this once before. 

Look again at your answer to 7th question-in-chief and say if it 
is correct. 

Ans. It is; of course I was not to appropriate the funds to 
114. my own use, but my authority. to loan such — collect 
and reinvest was as unlimited as over my own property. 

Did you ever pledge any of the funds for your own use? 

Ans. Never. 

When you let Walker, Sons & Co. have the use of the bonds did 
you consider in any other light than as a loan to them? 

Ans. I considered it as a loan to them, as I made other loans. 


(Signed) G. H. JUDAH. 


Oath to this examination considered as made under — to pre- 
vious examination. 
Feb’y 7, ’S5. 
L. & E: LEHMAN, 
kor Compl'n't. 
HARRIS & TURLEY, 
kor Def’nd't. 
| Endorsed:] No. 384. Cireuit court of United States, western dis- 
trict of Tennessee. Eliza Walker vs. Manhattan Bank. Deposition 
of G. H. Judah. Re-X examination. Filed Feb’y 19, ’85. Bell 


W. Etheridge, c’k. W. B. Weisiger, D. C. 


5—1219 


34 THE MANHATTAN BANK OF MEMPHIS, TENN., VS. 
115 Copy of Exhibit to G. H. Judah’s Deposition. 
In Cireuit Court U. 8., at Memphis. 
ErizA WALKER vs. MANHATTAN BANK. 


PHILADELPHIA, April 22, ’81. 


Mrsrs. Walker, Sons & Co. 
Dear Sirs: Your favor, enclosing exchange, $292.59, on Fourth 
National Bank of New York, for one hundred and seventy-five 

dollars, received. 
With my regards, I am yours truly, 


ELIZA WALKER. 


116 Copy of Exhibit to G. H. Judah’s Deposition. 
In Cireuit Court U.8., at Memphis. 
EvizA WALKER vs. MANHATTAN BANK. 


No. 510 N. Freru Sr., Poinapevputia, Feb’y 7th, ’81. 
Mrsrs. Walker, Sons & Co. 

DreAR Sirs: Yours of the third ult., enclosing New York exchange 
to the am’t of $168.60, interest on loan, Manhattan Bank, and bonds, 
recelved. 

My thanks for the same. 

Yours truly, ELIZA WALKER, 
Per B. W. 


117 Copy of Exhibit to G. H. Judah’s Deposition. 
In Circuit Court of U.8., at Memphis. 
EvizA WALKER vs. MANHATTAN BANK. 


No. 510 N. Sru Sr., Parnapetrenra, Nor. 13th, ’82. 


Messrs. Walker Sons & Co. 

GENTLEMEN: In reply to yours of the Sth ultimo, I will state that 
I am more inconvenienced by your tardy fulfilment of contract than 
I desire to admit. My claim, though minor in your estimation, is 
as important to me as any heavy disbursement you are compelled 
to make on time. Please remit at once the October dues. I can 
make it no more emphatic. The family at home are well. News 
from Cincinnati is not very encouraging. 

With regards, I am, respectfully, yours, 
118 ELIZA WALKER, 
Per BELLE WALKER, 
Attorney. 


> bad 
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Copy of Exhibit to G. H. Judah’s Deposition. 
. In Cireuit Court of U. S., at Memphis. 
EvizA WALKER vs. MANHATTAN BANK. 


Received at 1.55 p. m., Nov. 1, 1882. 
Dated Philadelphia. 

To Walker, Sons & Co., 276 Front St.: 
Remit at once. Am short. All well. 


BELLE. 


119 Copy of Exhibit to G. H. Judah's Deposition. 
In Cireuit Court of U.S., at Memphis. 
ELizA WALKER vs. MANHATTAN BANK. 
PHILADELPHIA, Jan’y 17th, ’81 
Messrs. Walker, Sons & Co. | 
GENTLEMEN: Yours of the 14th. inst. containing check of $230, 
accrued interest, received, for the prompt forwarding of which-please 
accept my thanks. 
Yours truly, ELIZA WALKER, 
Per B. W. 


| Endorsed :] Circuit court of the United States, district of Tennes- 
see. Eliza Walker vs. Manhattan Bank. Copy letters ex. to Judah, 
def’n. Filed Feb. 25th, 1885. Bell W. Etheridge, clk. W. B. 
Weisiger, D. C. 


120 ~ Cireuit Court of the United States for the Western District of 
Tennessee. Equity Docket. 


E1iizA WALKER vs. THE MANHATTAN BANK 


The deposition of J. A. OmpBera, taken in behalf of the plaintiff this 
ith day of August, 1884, at the banking house of the Bank of 
Commerce. Notice, caption, and all formalities waived, but ex- 
ceptions reserved as to the competency, relevancy, and materialty 
of the testimony. 


Int’g 1. What is your age, residence, and oceupation ? 

Ans. Residence, Memphis, Tenn.; age, 24 years, & am cashier of 
the Bank of Commerce. 

Int’g. 2. How long have you been cashier of the Bank of Com- 
merce ? | 

Ans. Since the 9th day of June, 1879. 
121 Int’g 3. Did the Bank of Commerce, on the 21st day of 
February, 1882, make a loan of money to the firm of W alker, 

Sons & Co.’ If vea, please state all the particulars of that loan, 
viz., the amount of the loan, the character of the obligation given 
to the bank by the firm of Walker, Sons & Co., and how that obli- 
gation was secured. If you have the original or a renewal of the 
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original obligation given by the said firm to the bank, please pro- 
duce it and file a copy thereof as an exhibit to this deposition. . 

Ans. The Bank of Commerce did make a loan to said firm of 
Walker, Sons & Co. on the 21st day of February, 1882. The loan 
was $5,200. On the day named the firm executed to the bank a 

note for $5,200.00, of which the last renewal is yet in posses- 
122 sion of the bank and a copy of which I file as Exhibit “A” 

hereto. The original was dated Feb. 21st, LSS2, but in all 
other respects was exactly the same as Exhibit “A.” Said note was 
secured by a deposit with the bank as collateral security — $5,000.00 
of the 2nd-mortgage bonds of the Memphis and Charleston R. R. 
Co. & $2,200.00 of the 2nd-mortgage bonds of the Miss. Central R. 
R. Company. 

Int’g 4. By whom was the loan negotiated on the part of the said 
firm and on that of the bank? 

Ans. By myself on the part of the bank and by Judah, I think, 
on the part of the firm. Judah was in the habit of attending to 
their business here, and I think it was he; am quite sure that it 
was. 

Int’g 5. Has said $5,200.00 been repaid to the bank? If so, state 

how, giving all the particulars. 
123 Ans. We sold the collaterals at public auction on the 35rd 
day of March, 1883, and the loan was repaid on that day by 
the proceeds of the sale. 

The Memphis & Charleston 2nd-mortgage bonds sold for 1003, 
realizing $3,015.00, and the $2,200 Miss. Central 2nd-mortgage 
bonds at 1043, realizing $2,299.00. 

Intg. 6. Were said bonds delivered at the time of said loan of 
$5,200 to Walker, Sons & Co.? 

Ans. They must have been; at least our books so show it, and I 
think the bonds were delivered at the time the transaction was con- 
summated and the $5,200 loaned. But my recollection is that we 
had agreed to make the loan, and -that Judah brought over the 
Miss. Central bonds, but did not have the Memphis & Charleston | 

bonds; that instead of the latter he had a statement or ac- 
124. knowledgment, by L. Levy, I think, that he (Levy) held the 

bonds in New York, deliverable on the return of that certifi- 
eate. I think I declined to consummate the transaction until the 
bonds were délivered; but I find, from a new examination of our 
books, that Walker, Sons & Co. were overchecked about $5,800 when 
the transaction was consummated, and I must have allowed that 
temporarily on the faith of the Miss. Central bonds & Levy’s ac- 
knowledgment. At all events I carried the receipt to Maas and he 
sent it (Levy’s acknowledgment) to New York, and got the Memphis 
& Charleston 2nd-mortgage bonds and delivered them to this bank, 
when the transaction was consummated. 

Intg. 7. Do you remember having any conversation with Maas 

relative to these bonds prior to & about the time of the loan 

125. in which he assured you that the bonds would be delivered ? 
Ans. I remember that, when Levy’s certificate was ten- 

dered instead of the M. & C. bonds, Maas assured me that the bonds 
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would be delivered. I don’t mean to say that Maas came to this 
bank to give that assurance. My recollection is that I went over to 
see him at the Manhattan Bank, and that he there assured me that 
they would certainly be delivered. 

Int’g 8. Did Maas know that you were making such inquiries 
with a view to lending $5,200, or any other amount, on the bonds ? 

Ans. I don’t recollect whether | explained to bim the object of 
my inquiries or not. I wanted to consult him also as to the value 

of the bonds. He knew that | was making the inquiries 
126 =o with a view to making the loan, but whether 1 told him, or 

he already knew it, | don’t remember. I have no doubt I 
told him, in explanation of why I was there. 

Int’g 9. Was Judah present at that or any other interview be- 
tween you & Maas on the subject of that contemplated loan ? 

Ans. I don’t remember. 

Int’g 10. Did Judah refer you to Maas in that matter ? 

Ans. In connection with Levy’s receipt for the $3,000 of M. & C. 
bonds, I think he did. 

Int’g 11. Do vou or ean you from the books tell whether any part 
or the whole of the proceeds of the loan was turned over by Judah 
or by Walker, Sons & Co. to the Manhattan Bank ? 

Ans. I don’t know: I ean’t tell from our books; and at the 

request [ of ] counsel I here attache a copy of the account 
127 of Walker, Sons & Co. with this batik, marked Exhibit “ B,” 
to this deposition. 

Int’g. 12. Did Maas ever tell you, before said loan by this bank, 
that a part or the whole of the loan was to go to the Manhattan 
Bank; or did he ever tell you, after the loan, that that bank had 
gotten a part or the whole of the money loaned by you to Walker, 
Sons & Co.? 

Ans. I don’t think he ever did; I don’t remember ever to have 
had any conversation with him about the matter after the loan. 

Int’g. 138. Why do you think, from the fact that Walker, Sons & 
Co. were allowed to become overchecked with this bank to the 
amount of about $4,500.00 shortly before the 21st of Feb’y, 1882, 

that you must have permitted it temporarily on the faith of 
128 = the bonds & of Levy’s certificate ? 
Ans. I presume that that is so from the facet that I would 
not have let them have the money without security. 

Int’g. 14. Why would you not? 

Ans. It would have been contrary to our general custom. 

Int’e. 15. Was transfer made by Judah or by the firm of Walker, 
Sons & Co. of the surplus that might remain of the proceeds of said 
bonds after paying the obligations held by your bank ? 

Ans. I don’t know. of any such transaction. I do remember that 
Vendig, before the bonds were sold, wanted to make an arrangement 
by which the surplus could be applied to a note of Walker, Sons & 

Co. endorsed by him; that is about all I recollect about it. 
12%) Int’g 16. Do you remember when you went to see Maas, 

before the loan was consummated, what he, Maas, said in 
reference to the value of said bonds—at what value he put them? 
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Ans. I consulted him about the value, and he gave me the 
market value. I don’t remember the figures, but do remember that 
the value was put above par, and that I was satisfied that we could 
safely lend the face value of the bonds. 

Int’g 17. Who was the L. Levy to whose certificate you have re- 
ferred? Where was his place of business, & what his connection 
with the Manhattan Bank ? 

Ans. The Levy to whose certificate I refer was Levy, formally of 

Levy & Borg, of New York city. I think the firm of Levy & 
130 ~Borg had then dissolved. Levy & Borg at one time owned 

the Manhattan. Bank, but what connection Levy had with 
the bank, if any, on the 21st of Feb’y, ’82, [ don’t know. 


Cross-examination waived for [the] present, with right to cross 


hereafter if desired. 
T. B. TURLEY, Att’y. 


And further deponent saith not. 
J. A. OMBERG, Cash’r. 


Subscribed & sworn to before me this Aug. 4, 1854. 
[SEAL. | M. B. TREZEVANT, 
Notary Public. 


(Endorsed :) Eliza Walker vs. The Manhattan Bank. Deposition 
of J. A. Omberg. Filed Aug.6,1884. Bell W. Etheridge, c’k. W. B. 
Weisiger, D. C. 

131 a me 
$5,200. Mempuis, Tenn., Oct. 18th, 1882. 

Three months after date we promise to pay to the order of our- 
selves, at the Bank of Commerce, in Memphis, Tenn., fifty-two hun- 
dred dollars, at the Bank of Commerce, in Memphis, Tenn., for vaiue 
received, having deposited as collateral security $2,200 Miss. Cent. 
2nd-mortgage bonds, $3,000 M. & C. R. R. 2nd-m’t’ge bonds, & in 
case this note shall not be paid when due the holder is hereby au- 
thorized to sell the said collaterals, or any part thereof, at any time 
thereafter, at public or private sale, without advertising the same 
or giving any notice, & to apply the net proceeds, after paying all 
expenses, to the payment of this note, & if at any time before the 
maturity of this note said collaterals should depreciate below their 

present value, which is to-day estimated at at least 5 per 
182. cent. more than this debt, the said holder shall have the au- 

thority to demand additional security, & if not furnished 
when so demanded, either in person or through notice left at our 
place of business or residence, or notice through the post office, the 
holder is hereby authorized to sell said collaterals at any time there- 
after in the manner heretofore stated. It has also agreed that the 
holder of this note is to retain a full lien on the above-mentioned 
collaterals for any other debt due or to become due by us to the 
holders hereof. It is further agreed that in case of litigation all 
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court expenses & attorneys’ fees shall be paid by the maker of 
this note. 
Feb’y 24, ’82. 
WALKER SONS &«& CO. 


(Endorsed :) Walker Sons & Co. 
133 Exhibit “B” to J. A. Omberg’s Deposition. 
oe 


Walker, Sons & Co. in account with Bank of Commerce, Memphis, 
Tenn. 

Please examine & report at your earliest convenience. 

The account of Walker, Sons & Co. first commenced with the Bank 
of Commerce June 7th, 1881. This statement commences with the 
balance of Feb’y 6, 1882, as shown by the ledger, & itemized to Oct. 
14, 1882. 
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137 Deposition of Maurice Maas. Filed Sept. 22, ’84. 
Circuit Court of the United States, Western District of Tennessee. 
Eviza WALKER vs. THE MANHATTAN Bank OF MEMPHIS. 


Deposition of Maurice MAAs, taken by consent at Saint Louis, Mo.., 
to be used on behalf of defendant. Exceptions waived as to all 
matters except for incompetency and irrelevaney. Taken on the 
18th of Aug., 1554. , 

1 Q. Were you ever connected with the defendant, The Manhat- 
tan Bank? If so, for how long and in what capacity? 

Ans. I was connected with it first as assistant cashier from. Ist 

July, 1880, to latter part [of | March,1851; from that time, dur- 
13: ing the absence of the regular cashier, | was acting cashier, 

up to OU sept., 83, at which date mv connection with the 
bank closed. 

2 Q. Where do you reside now, & what business are you engaged 
in? 

Ans. In St. Louis, and engaged in mercantile business as manager 
of the firm of Leubrie Bros. 

3 Q. Do you know the compl’t in this case, & how long have you 
known her? 

Ans. I know the compl’t personally; I met her several times in 
Philadelphia when I was there in summer of 1878; I never knew 
her personally before that date, altho’ | knew of her before that 
time. 

4 Q. Did the compl’t ever reside in Memphis? 

Ans. I have heard that she lived there, but it was long before I 

: knew anything of her. 

159 ® Q. Did you ever know of her being in Memphis after 

you became personally acquainted with her in 1878? 

Ans. | know she was never there after I became acquainted with 
her in 1878; I have never seen her since 1878. 

6 Q. Do you know G. H. Judah, whose deposition has been taken 
in this case? If so, how long have you known him? 

Ans. I do; have known him since 1874. 

7 Q. While you were connected with the Manhattan Bank what 
account did G. H. Judah keep there? If you say he kept only one, 
in what name or how was it kept? 

Ans. While I was connected with the Manhattan Bank Mr. G. H. 

Judah kept an account there as G. H. Judah, guardian. 

140 8 Q. How long did he keep that account there? 

Ans. I think he kept it there up to Jan’y, ’83, as well fas] 

I can recollect. 

9 Q. Look at the receipt or copy of receipt, Ex. A to Adam Kra- 
mer’- dep. herein, & tell, if you know, who made the loan to E. Gold- 
smith represented by the $5,000 note & 4 int. notes amounting to 
325.00 mentioned in said receipt. 

_ Ans. Mr. G. H. Judah. 

10. Q. Do you know how the loan was made; from what account 
did Judah draw the money to make it ? 
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Ans. He drew it from the account which he kept with the Man- 
hattan Bank as G. H. Judah, g’d’n. He gave a check against that 
account for the same. 

1i Q. Do you remember how the note was made payable? If so, 

state to whom it was made payable. 
14] Ans. As far as I recollect it- was made payable to G. H. 
Judah, agent, without stating who he was agent for. 

12 Q. At whose instance were the $3,000.00 Mem. & Charleston 
railroad 2d-m'tg’e bonds mentioned in said receipt bought ? 

Ans. G. H. Judah. 

13 Q. How did he pay for them; from what ace't? 

Ans. The same was as the loan to Goldsmith; they were bought 
before the loan to Goldsmith. 

14 Q. About how long before the money was loaned to Goldsmith 
did he buy these bonds ? 

A. I think about 8 or nine months before 

15 Q. Where were these bonds bought? 

Ans. He bought them thro’ the Manhattan Bank in the New 

York market. I mean he gave the Manhattan Bank the 
142 ~=—s order for the bonds, and the bank bought them in New — 
thro’ their correspondents, Levy & Borg. 

L6 (). Who bought the Miss. Cent. R. R. bonds & People’s Ins. Co. 
stock mentioned in said receipt, and from what account were they 
paid for? 

Ans. They were bought by G. H. Judah at various times during 
summer & winter of 1880, and were paid for, some by checks on the 
account which he kept with the Manhattan Bank as guardian, and 
some by redemption of certificates of deposit he held as g’d’n In said 
bank ; one certificate may have been in name of E. Goldsmith. 

17 Q. While Judah was making these investments, did you ever 
hear of his ever consulting any one as his principal, or having to 
get authority from any one before he made them? 

Ans. I never did. 
143 18 Q. Did you give the receipt, a copy of which is made 
Ex. A to Kramer’s deposition? If so, state the circumstances 

under which it was given. 

Ans. I did, a few weeks after the loan was made tv Goldsmith. 
Mr. Judah came to me while I was standing at my desk working at 
my books and said he wanted a receipt, or a statement rather, of 
what securities he had there on special deposit to send to Mrs. 
Walker in Philadelphia. He had bo’t a few days before, out of some 
funds left to his credit on the g’d’n acct mentioned above, some 
$2,500 or $2,600 People’s Ins. stock, eleven hundred dollars of which 
he had placed in name of Eliza Walker, I think, & the balance, I 
think, he had placed in my name. He said Mrs. Walker wanted 
to know what she held, altho’ we never gave receipts for special de- 

posits. I attached no importance to it all, considering it 
144. merely a memorandum, and without consulting Mr. Gold- 
smith, the regular cashier, who was writing at the time at his 
desk, handed Mr. Judah the statement; these are the facts as far as 
I recollect. He enclosed it, I think, in an envelope & put it on the 
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desk with the bank’s mail to go off that evening. About that time, 
on our special deposit book, these bonds & note & stock mentioned 
in said receipt were entered as deposited by G. H. Judah, ag’t Mrs. 
Eliza Walker, & the other People’s Ins. Co. stock which stood in my 
name were entered as deposited by G. H. Judah, ag’t Mrs. Sarah 
Walker. Previous to that time I think they stood as deposited by 
Mr. M. Maas, but I held them for him as guardian; I think that is 
the way they were deposited ; the deposit book will show. 

17 Q. After giving this statement, did you ever hear any- 
145 = thing from Mrs. Eliza Walker on the subject? 

Ans. I never heard, saw, or thought anything of the state- 
ment again until about 27 Dec., 1S82, when Mr. Kramer brought it to 
Memphis & showed it to me. 

20 Q. Did the note, bonds, & stock remain in Judah’s control just 
as they did before? 

Ans. ‘They did. 

21 0) Who collected the interest on the Goldsmith note—i mean 
the 4 notes mentioned in said receipt, making the $325.00—& who 
collected the coupons on the bonds & dividend on the stock after 
Nov. 27, 1880? 

Ans. G. H. Judah would come to me, get the notes & coupons 
out the package they were In as they fell due, & collect them. 

22.Q. Did compl't, or any one for her, ever object to this, or ever 

eall on you or the bank for these notes or interest coupons ¢ 
146 Ans. No, sir. 

23 Q. Do you know anything about Goldsmith being asked 
or desired to renew the 5,000.00 note when it matured. & what he 
did about it? 

Ans. I remember hearing Mr. Judah speak about it. I am under 
the impression that Mr. Goldsmith, some time before the loan ma- 
tured, wrote that he could not renew it, but preferred paying it off. 

24 Q. State what, if vou know just what, was done with said note 
or its proceeds. 

Ans. About a week or ten days before the note matured Walker, 
Sons & Co. had a note due at the Manhattan Bank for $6,000.00, I 
think Mr. Judab came to the bank and asked us to hold up the 
note till the Ist Nov.. when the Goldsmith note fell due: that he 

could then use the 5,000.00 from the Goldsmith note, & the 
147 proceeds of some cotton he ex pected to sell to take up the note. 

I believe I then suggested or told him, the bank not wishing 
Lo Carry. any past-clue bills. LO have the Goldsmith hote discounted 
then & make a new loan for ten days for the balance to provide for 
the $6,000 note. He said he needed a few hundred dollars to meet 
drafts that day, & I think I discounted for him that note oft Gold- 
smith- & a note for $1,500.00 of Walker. Sons & (o., which latter 
note he secured me with warehouse receipts. Six thousand dollars 
of the proceeds went to pay the six-thousand-dollar note due from 
Walker, Sons & Co. to the bank that day & the balance, less the dis- 
count, I handed over to him over the counter. 

25 Q. How was the dise’t made of the $5,000.00 ? 
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Ans. I attach herewith a copy of the-entry made of said 
148. — discount as Ex. A to my deposition. I think it is correct. 

26 Q. Did the compl't, 01 wiy one for her, ever write to you 
or the bank, or ever make any enquiry of any kind about the Gold- 
smith note up to — time Kramer came to Memphis, Dee. Zi, "82? 

Ans. No, sir. 

27 Q. What became of the Mem. & Chas. 2-m't’'ge bonds & Miss. 
Cent. R. R. bonds mentioned in said receipt? 

Ans. | handed them to Mr. Judah 

28 Q. Where were the M. & Ch’s. R. R. bonds when he called for 
them? 

Ans. They were in New York in the hands of Levy & Borg, who 
have held them ever since their purchase. They were represented 
in the special deposit by Levy & borg- receipt for them In my name. 

29 Q. What became of the People’s Ins. Co. stock mentioned 
140 =o in said receipt ? 

Ans. It was also handed to Mr. Judah together with the 
bonds 

30 @ It seems from Mr. Judah’s deposition that he used these 
bonds as collateral for a 6,200.00 loan made by Walker, Sons & Co. 
at the Bank of Commerce on or about 2 Feb’y, $82. Wasany of the 
proceeds of this loan paid to the Manhattan Bank by Walker, Sons 


& Co. or by Judah on the indebtedness of that firm to the Manhattan 
Bank ” 
Aus. None of the money revi freon thre loan out ot the Bank 


of Commerce on these bonds was paid to the Manhattan Bank. If 
| remember right Mr. Judah told me Walker, Sons & Co. were 
overdrawn at the Bank of Commerce at the time the loan was made. 

5 | Q. When was the first pavinren! mnade by Walker Sons to the 
Manhattan Bank after 21 Ieb’y, 1SS2? 


150 Ans I think it was about the 8th April, 1882; it amounted 
to between S1.S800.00 and 81.900.00 
yy (). When the bonds & Pi opl 's Ins. Co. were delivered up to 
Judah, as stated above by vou. were any concitions attached to the 
delivery ? 
ns. NO special eonditions were made | did not doubt his 
authority or require him to bring me any authority to withdraw 


: ' ‘ 
them. but AVE them wWto him Heleving he had CULEOPILy to control 
them. 


33 Q. When did Walker, Sons & Co. quit keeping their account 
with the bank &«& why 4 


Ans. Thev quit during Lil summer of ISS! : think during 
June or July. It was already in Mareh, ’81, when Mr. Goldsmith 
left. We spoke about the account as we did on all aceounts & con- 

cluded that this aecount, as well as several others, cotton 
Lo] factors: ace ts whic Wwe frad on ur books, required too much 
money in lous, ana Piao than Wiis healthy tor our institu- 


tion with small capital like ours; and shortly after that I spoke to 
Mr. Judah & told him ‘how we felt about the account, and advised 
him to take thelr account to some other bank. lle told me he would 
do so as soon as he could make some favorable arrangements in 
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another bank. He took their acc’t to — Bank of Commerce & 
afterwards kept their regular account there. Their account on our 
books after that was merely in renewing & reducing their debt to 
us. 7 : 

34 Q. Returning to the $6,000.00 note of Walker, Sons & Co., part 
of which was paid with the proceeds of the Goldsmith note, as stated 
by you above, did the Manhattan Bank have any collateral for that 
note ? 

Ans. Yes, it did; they had some of Walker, sons & Co.- 
152. = country paper as collateral for it. 

oo (). You have:stated that the M & Ch. R’d bonds were 
in New York until Judah withdrew them. Did you send to New 
York for the bonds; if so, who for? 

Ans. When Mr. Judah withdrew the special deposit, consisting of 
the Miss. Cent. R’d bonds & M. & Ch. bonds & People’s Ins. Co. stock, 
he took the receipt of Levy W Borg for the Mem. & Ch. bonds. 
Afterwards Mr. Omberg, cashier of the Bank of Commerce, bro’t ever 
the receipt to me, and asked me if it was good. I told him it was, 
and at his request | sent. the receipt on to New York, and had the 
bonds sent out, & turned them over to Mr. Omberv. 

56 Q. Then, as the matter stands, out of all these securities the 
only money which Judah used for Walker, Sons & Co. in paying 

any of. their debts to the Manhattan Bank was the proceeds 
153 of the Goldsmith 85,000.00 note ? 

Ans. Yes, sir. 

37 Q. Did the Manhattan Bank hold collaterals for all its loans to 
Walker, Sons & Co.? 

Ans. lt held veneral collaterals for call its loans tO Walker, sons 
& Co., consisting of: warehouse receipts, stock, & paper executed to 
Walker, Sons & Co. by their customers. 

08 Q. Were these collaterals deemed sufficient at the time the loan 
was made? 

Ans. Yes, sir. 

X Examination by counsel for complainant : 

X Int. 1. Prior to Feb’y Ist, 1880, in what business were you 
engaged ? 

Ans. From April, 1577, up to November 18th, 1879, I was in the em- 

ploy of Walker, Bros. & Co. as their hbook-keeper & confiden- 
154 tial clerk, and from that date up to my employment by the 

bank I was in the employ of 8. Vendig, assignee of Walker, 
Bros. & Co. 

X Int. 2. Was G. H. Judah a member of the firm of Walker, Bros. 
& Co. during your connection with them as book-keeper & confiden- 
tial clerk ? 

Ans. Yes, sir. 

X Int. 3. In 1880, when you went into the employ of the bank, 
and afterwards, were your relations with G. H. Judah friendly and 
intimate ? 

Ans. Always. 

X Int. 4. Before Nov. 27th, 1880, had any receipt or certificate 
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been given by the bank for notes, bonds, or securites left there by 
Mr. Judah ? 

Ans. No, sir. 

X Int. 5. How many such did you give on that date? 

Ans. Only one. 

1O5 X Int. 6. Was tliat the same which ts referred to by Mr. 
Kramer in his deposition in this cause ? 

Ans. Yes, sir. 

X Int. 7. Was that forwarded to Mrs. Eliza Walker, the complain- 
ant, to her address by mail, under cover of the envelope of the Man- 
hattan Bank? 

Ans. It was. 

X Int. 8. Did any letter accompany it? 

\ns. No; not that | know of. 

X Int. 9. Did you or any other officer of the bank, to your knowl- 
edge, ever make application to Mrs. Walker for directions or in- 
structions touching the disposition of the items named in said cer- 
tificate ? 

Ans. Never. 

X Int. 10. Did you or any other officer of the bank ever 
156 receive any information from Mrs. Walker touching Mr. 

Judah’s authority to dispose of, deal with, or otherwise inter- 
fere with any of the items mentioned in said certificate or receipt ? 

Ans. No, sir. 

X Int. 11. Then in dealing with Mr. Judah touching said items, 
after the transmission of the receipt to Mrs. Walker, his authority 
was taken for granted from the previous course of dealing and 
from any communication or intimation thereof by Mrs. Walker? 

Ans. Yes, sir. 

X Int. 12. Was any mention made to Mr. Judah of said receipt 
either at the time of the satisfaction of the $5,000 Goldsmith note 
or when the bank parted with the railroad mortgage bonds ? 

Ans. No mention thereof was made by either of us. I attached 

no importance to it, & no other officer of the bank knew of 
1o7 it; in faet, I had forgotten all about it. 

X Int. 18. Was the fact of vour having forgotten the re- 
ceipt on these occasions, or your attaching no importance to it, the 
cause of its not being then mentioned ? 

Ans. Both did—my not thinking of it & not attaching any im- 
portance to it. 

X Int. 14. When Mr. Adam Kramer called on you in December, 
1882, with the certificate, did he demand the items therein men- 
tioned ? 

Ans. No; he did not; he came & saw me &«& called me back 
in the office. I was glad to see him. I asked him what bro't 
him to Memphis, & he told me the Walker business ; that Mrs. 
Walker was without a cent; that Mr. Judah hadn’t sent her any 

money for a long time for interest & he came here to see if 
158 he couldn’t get some money ; he then pulled out the receipt 
and asked me if I still had those bonds and securities. I was 
exceedingly surprised at the existence of the receipt, and that he 
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should not be aware of the bonds having been given up to Mr. Judah, 
and when I told him that the bonds had been delivered to Mr. 
Judah he said, | thought So. | 

X Int. 15. In that interview did you tell Mr. Kramer that vou 
had written the certificate and sent it to Mrs. Walker? 

Ans. I did not; I told him that I had written the certificate, 

X Int. 16. In that interview or at any other time or place did you 
tell Mr. Kramer in words or substance that you had forgotten that 
you had issued the certificate, and in the meantime you had given the 

bonds and stock to Mr. Judah, and that if you had remem- 
159  bered the issuance of the certificate you would not have done 
su? 

Ans. I did not: | told Mr. Kramer I had forgotten all about 
the certificate, which was at a subsequent visit to the December in- 
terview, and after [the] Walkers had failed; | then told him that if I 
had known the certificate was out I would have demanded it back. 

X Int. 17.-Did you then tell Mr. Kramer that if you had known 
the certificate was out you would have demanded it back before 
consenting to give the bonds to Mr. Judah? | 

Ans. No; I told Mr. Kramer that I had consulted both the presi- 
dent of the bank & our attorney before dé livering the bonds, and 
that when I deljvered them I took a receipt from G. H. Judah, 

which | considered sufticient. 
160 X Int. 18. Why did you tell Mr. Kramer, as above stated, 
that you would have demanded back the certificate? 

Ans. As a matter [of] form of, because | would not want any re- 
ceipt of the bank to be outstanding after the value thereof had been 
delivered to an agent, even knowing that the receipt could have no 
importance when I held a receipt of delivery against it. 

X Int. 19. Then in point of fact the statement to Mr. Kramer 
that you have demanded back the certificate was immaterial & un- 
necessary ; is that so? 

Ans. Yes, sir. 

X Int. 20. About which transaction was it that vou told Mr. 
Kramer you had consulted the president & attorney of the bank, 
the payment of the Goldsmith note or the delivery of the bonds? 

Ans. The delivery of the bonds. 
16] X Int. 21. In point of fact about which of those two trans- 
actions did you consult the president WX attorney t 

Ans. Only touching the delivery of the bonds. 

X Int. 22. How soon after Mr. Judah applied to you for the bonds 
did you have such consultation ? 

Ans. The same day he wished us to make a loan on the bonds. 

X Int. 28. For whom did he ask the loan, for himself or Walker, 
Sons & Co.” 

Ans. For Walker, Sons & Co. 

X Int. 24. Why did you refuse to make such loan to him on those 
bonds? , 

Ans. Because Walker, Sons & Co. were not doing business with 
the bank any longer & we could use our money to better advan- 
tage. 
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162 X Int. 25. Was that the only reason ? 
Ans. That was the only reason. 

X Int. 26. Then, if Walker, Sons & Co. had at that time been 
doing business with the bank, vou would: not have hesitated to loan 
Mr. Judah money for them on those bonds” 

Ans. I would not. 

X Int. 27. How soon after you di clined to make the loan did Mr. 
Judah take the bonds away from the bank? 

Ans. Only a few days after. He stated at the time I refused to 
make the loan that he could get the money at the Bank of Com- 
merce. 

X Int. 28. When you declined to make the loan did Mr. Judah 
tell you he would raise money on the bonds elsewhere for Walker, 

~ Sons & Co.? 3 
165 Ans. Yes, he did: he said he probably could get the money 
at the Bank of Commerce. 

X Int. 29. When Mr. Judah finally called for the bonds did he 
tell you that he had arranged with the Bank of Commerce to ad- 
vance money on them for Walker, Sons & Co.? 

Ans. He told m- he got the money at the Bank of Commerce, 
& I supposed it was for Walker, Sons & Co. 

X Int. 80. Then, when you handed» Mr. Judah the bonds you 
knew that he took them fora loan to be made by the Bank of Com- 
merce to Walker, Sons & Co.” 

Ans. Yes, sir. 

X Int. 31. Did you then know that Mr. Judah was the agent of 
Walker, Sons & Co.” 

Ans. I did. 

X Int. 32. You were aware of the fact that he had been the agent 

of that firm from its creation ” 
L64 Ans. Yes, sir. 
X Int. 83. Did you hand Mr. Judah all the bonds & stocks 

at one time? 

Ans. I did; but the Charleston R. R. mortgage bonds were rep- 
resented by a receipt. 

X Int. 34. Did you see Mr. Omberg, the cashier of the Bank of 
Commerce, about the receipt for the Charleston R. R. bonds? 

Ans. Mr. Omberg calied on me & requested me to send the receipt 
on & get the bonds. 

X Int. 35. Did Mr. Omberg then tell vou of the arrangement with 
his bank under which these bonds were wanted ? 

Ans. He told me that he had loaned some money on them, and 
asked whether they were worth over par, & I told him they were 

quoted about 105 or 104. 
165 X Int. 36. Did he tell you that he had loaned money on 
them to Walker, Sons & Co.? 

Ans. He did not; he told me I suppose you know this receipt, & 
I said it is ours. 

X Int. 87. Did you assure Mr. Omberg that if he loaned the money 
the bank would get the Charleston bonds & turn them over to him? 

Ans. There was no question about the loan: he had already made 
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it. Lonly told him I w’d send for the bonds; that the receipt was 
as good as the bonds. 

X Int. 38. Did you tell Mr. Omberg anything about Mrs. Walker’s 
ownership of the bonds’? 

Ans. No, sir. 

X Int. 59..Did you in any way mention her to Mr. Omberg in 
connection with those bonds? 

Ans. I did not. 

X Int. 40. Was Mr. Judah the manager of the business of 
166 Walker, Sons & Co., to your knowledge, from the creation to 
the end of that firm ? 

Ans. Yes, sir. 

X Int. 41. Did you, when the firm of Walker, Sons & Co. come 
into existence, open their books for them ? 

Ans. I did. 

X Int. 42. At the request of Mr. Judah? 

Ans. Yes, sir. 

X Int. 48. Did the Manhattan Bank at any time advance money 
to Walker, Sons & Co. without collateral security ” 

Ans. Not to my recollection. 

X Int. 44. What was the financial condition of that firm on Feb’y 
21, 1882” 

Ans. I wasn’t then keeping books for them any more, and eouldn’t 

tell from my own knowledge what their condition was. 
167 X Int. 45. At that date what was their financial reputa- 
tion ? 

Ans. Well, their reputation in the general market was never 
strong from the beginning, but I knew their credit in New York at 
that time was still good, and it was only a few months afterwards 
that Mr. Judah obtained a discount of over $20,000 in New York 
for the firm. 

X Int. 46. At that date how did you yourself regard the firm ” 

Ans. I considered, from what Mr. Judah told me, that while their 
standing then, in my opinion, wasn’t such that I, as a merchant, 
w’d like to be in, that they had entirely too much money out in the 
country for their business, but with the promised aid from New 
York, which eventually they obtained, they would be able to work 
along pleasantly until the next fall, when, from cotton shipments, 

they could work out & reduce their outstanding accounts. 
168  $X Int. 47. On Feb’y 21st, 1882, did you have implicit con- 
fidence in the firm ? 

Ans. I never have implicit confidence in any firm, but their char- 
acter & general condition of their business made them appear trust- 
worthy to me. 

X Int. 48. Did you know at that time that they had pressing need 
for money ? 

Ans. They had ordinary need for money, like other merchants, 
but can’t say that it was matter of life or death with them. 

X Int. 49. When Mr. Judah applied to you for a loan on the 
bonds why did you call on the attorney of the bank for advice on 


the subject ? 
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Ans. Our attorney & the president were in the office at the time 
Mr. Judah applied for it, and I askfed] the president if we should 
accept the loan; we then spoke to our attorney, and he said 
169 ~—sithe loan wd be all right. The president thought, however, 
we could make better use of our money, and said Mr. Judah 

could make the loan elsewhere. 

X Int. 50. Was the matter mentioned to your counsel as one eall- 
ing for his legal opinion ? 

Ans. Not specially so. 

X Int. 51. Was it so presented to him in any wise ? 

Ans. Merely told him the circumstances of the deposit. 

X Int. 52. Was he told of the certificate which had been sent to 
Mrs. Walker? 

A. No, sir. 

X Int. 53. Did Judah call on you for the discount of the Gold- 
smith note before the day of the maturity of [the] $6,000 note of 
Walker, Sons & Co. ? 

Ans. Yes, sir; about two or three days before. 
170 X Int. 55. Was it then agreed that you should discount the 
Goldsmith note & apply the proceeds, as was finally done, to 

the note which your bank held of Walker, Sons & Co.? 

Ans. I remember speaking about it; but whether it was then 
agreed upon | don’t remember. 

X Int. 553. When Mr. Judah consummated the arrangement under 
which the Goldsmith note was thus applied what authority did he 
exhibit to you or the bank authorizing him to do so” 

Ans. None whatever. 

X Int. 56. Did he ever exhibit any authority to you or the bank 
to dispose of the note & the bonds & securities mentioned in the 
certificate which was sent to Mrs. Walker? 

Ans. He never exhibited any authoritv when he made the loan to 

Mr. Goldsmith or at any time afterwards. 
171] X Int. 57. What connection did Levy & Borg have with 
the Manhattan Bank at the time of the transaction with Mr. 
Om berg ? . 

Ans. L. Levy, who was the suecessor of Levy & Borg, was a large 
stockholder in the Manhattan Bank «& a director, and their agent to 
purchase & sell bonds in New York. 

X Int. 58. How mueh stock did L. Levy control of the bank? 

Ans. He controlled, with his own «& his brother’s. about $42,000 
of the stock. The capital stock of the bank was $106,000. 

XA Int. 59. L. Levy had been the presicd nt of the bank? 

Ans. At one time. 

X Int. 60. Who managed the $5,000 transaction in which Ed. 
Goldsmith gave his note for that amt? 

Ans. Ed. Goldsmith and Mr. Judah. 
172 X Int. 61. What office did Mr. Goldsmith hold in the 
bank? 

Ans. He was cashier of the bank. 

X Int. 62. Where was the arrangement made? 

Ans. In the bank. 
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X int. O35. What memorandum Was made 11) the books of the 
bank of the notes & bonds, securities for which the certificate was 
sent to Mrs. Walker ? 

A lis. li was entered Ol) the deposit book iis specially deposited by 

H. Judah, agent for for Mrs. Eliza Walker, naming the i tems, |] 
think. 

X Int. 64. At whose request was the certificate made out 

Ans. Mr. Judah’s. 

X Int. 65. By whose direction mailed to Mrs. Walker? 

Ans. | believe I stated before that Mr. Judah addressed & asked 

us to send it with our mail. 
Ye: X Int. 66. In February, 1882, about the time of the trans- 
action with Mr. Ombere, did you at th Manhattan nie 1 
a conversation with Mr. Ernest Walker, say, I know the fix you are 
In, meant lo Wa Iker, Sons & Co., & would advise you ei a lot 
ot your pa to rs wo New Yu rk iX raise money on them > 
Ans. I may have said that, meaning that they needed money; | 
don’t remember any conversation to that effeet with Mr. Walker 

X Int. G7. Who Wis thie PCrson that managed the business of 
Walker. Sons & Co. * 

Ans. G. H. Judah. 

X Int. 68. Who composed the firm ? 

Ans. &. L. & L. B. Walker. 


X Int. 69. Were they, as compared with Mr. Judah, young men 


*; 


) 


. . ne .} : P ., — . 
x Int. iV. \\ Cre tneyv. lll Act. Wil I tha rr ou siness wundaer-— 


col . } ) ' ; } a " 
174 Ans. [ don’t know that thev were so altogether, but 1 sup- 
i heil — : ¢ ee : 3 lad 

pose, ely their unele, ol} vyreater experience and age — had 


pretty much his own way. 

X Int. ri 5 Wasn't it your personal obsel vation that he had his 
own way in the business’? | 

Ans. After I stopped keeping their books | w very little of 
their business, but I should judge that as Mr. Judah transacted 


most of the business with the bank that he did control whilst I kept 
the books KE. K. Walker was not there & | WPeUeT the books & 
showed L. B. Walker how to keep them Judal: seemed to control 
L. B. Walker: heseemed to open the business & conduct it altowethe 
X Int. 12 You have stated that for the SO.000 note of Walke 
sons & Co., which was closed 1n thi pavimentof the ¢ roldsmith hot 
Vou hi | collater: ils. Were these collaterals as rood or cle 

re sirable as the Goldsmith note ” 
Ans. I don’t think they were: the Goldsmith note was 


early due & the collaterals were not; the collaterals were country 
paper, which is not as good as city paper | 

X Int. 73. How long did those collateral notes have to run to ma 
turity ? 

Ans. I don’t remember, but they matured at different times dur 
ing that winter 

X Int. 74. Did Judah tell you he had no funds with which to pay 
the $6,000 note outside of the Goldsmith note and the $1,500 dis- 
count you granted him ? 

Ans. Yes, sir. 


ad 
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Re-examined : 
| Q. How manv times was Kramer in Mi mplis about this matter? 
Ans. Twiee: the first time about 27 Dee., 1SS2. & the next 
r Sons & Co.s failure it) Jan’y, 
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ISS3 
2. You havestated in answer to X Q 14 that when Mr. Kramer 
was in Memphis in Dee., 82, he did not demand of you the items 
mentioned in the receipt Ix. Ato hisdep. Did he,on that visit, ask 
or demand of you to pay Mrs. Walker the value of these securities, 
or to have them returned in kind, or tel! vou the bank would be held 


at] 


reponsible by Mrs. Walker for them ? 
Ans. Not to my recollection 


5 () Did he. on that -\ Isit, elILhner nm the bank othee or at the 
4 ly: » 1 j ’ ! ’ 3 . » 4 | . . : . 
Peabod or anvwnere e@ise, tt Vou 1 ne matter was hot fixed up 
" : _ . } ’ " 
le would be obliged LO TSLILULeE SUIT AGAILDSI the bank ? 


Ans. Not (>t) that VIS 


. oe. Did he SEC Walker, Sons & Co. by fore he left on that 


Lvi Ans. He saw them before he called on me at the bank, at 
| ain saw him at the 


Doll or o Of oo 
the office of | Walker, Sons & Co. w j all the firm were present, & 
awevalih “ii \ him thrat night 1th Ltie 2B 
>. Atany of these interviews did he make any demands against 
bank en aecount of the m: | 
Ans. He did not. 
»(). Did vou hesitate in any manner when in telling him what 
vou had done with the security when he first spoke [ to | you about 


:, e 
' 
Lien 


Ans. When he showed Liit hive receipt, as already stated, | Was 


(*, } se. a2 : iin Pf : } 
surprised, but after looking at it | immediately told him what I had 
| , t | | \Io til} |" li | } a ° 1? | e , | . ray ‘sya | 
mone With them VY SUPPTIS bib OLR receh py Wav UAVe SeeMNEC 

P Oe ag ae 1 ° | 
hesitancy to lim, but I «iid mesitute to tell nImM just what 
—_— : ’ : 
Las tt i meh done VW i} td) ~ 
me . ’ , ’ , 
¢ XY. When was it he first n ie any demand about the se- 
: ‘ | ? } 
Irlties ag Liye SCL ETA , 
a ? j : ’ ) r 41 ; 3 # ’ , : ‘ 
Anus. When he returned tn Jan’y, S83, after the failure of Walker, 
ws¢)) ™ <«\ ( {? 
) } ‘ ° ’ a s) 
> Ge llow mr aiidi Vou ‘ } \¥ co} Sons \ (a. 7 
\) - A by lif wo or tins {>} 
“aby we Toa] - » oh } } ) ’ 
‘} (J fr) Feby. > ee Worpetdy A PeLeeLee . sites \\ rie Donnas iN People’s 
‘ ; 41 . i a eae ee : : oe ? ees 
Ins. Co stock TPaory) Lene VErTkda!) Lil i> nk. Was the firm Ol Walker, 
’ ’ ‘) 
Sons W Co. overchecked LK 


; ¢ . : 
| | } : i : ’ , 
ns. No, LHinkK Hot L1lC DOORS WITLI show. however. 


e-X Int. 1. Did Kramer show vou the certificates on his visit to 

the bank on Deeember 27, 18585 
Ans. Yes, sir. 

WEL Re-X [int. 4 What wis the OCCUSLON of your Visit Lo the 

office of Walker, Sons & Co. when you met Mr. Kramer there? 
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Ans. I had just returned from St. Louis that day; was very busy 
at the time Mr. Kramer ealled, & told him I would call at Mess. 
Walker, Sons & Co.’s office as soon as I was through with my work. 

Re-X Int. 3. Were your visits before that to said office frequent? 

Ans. No, not very. 

Re-X Int. 4. About how often did you go there? 

Ans. Sometimes once in a week, sometimes three or four times a 
week, & sometimes once a month; it depended on the oceasions. 


MAURICE MAAS. 


Sworn to & subseribed before me this 18 day of August, LSS4. 
[| SEAL. | PAUL F. COSTE, 
Notary Public, City of St. Louis, Mo. 
LS0 Kudorsed: Filed Sept. 22, 1884. sell W. Etheridge, el’k. 
W. B. Weisiger, D. C. 


LS] UNrIreD STATES OF AMERICA, 

— p)ivision of the Western District of Tennessee: 

In the Circuit Court of the United States within and for the Western 
Division of the Western District of Tennessee, in the Sixth Judicial 
Cireuit thereof. 

Proceedings had in said court at a regular term thereof, begun 
and heid for its May term, A. D. 1884. at the United States court- 
house in the city of Memphis, in said district, on, to wit, the 1 day of 
October, A. D. 1884, in the following cause, to wit : 


KuizA WALKER, Plaintiff, ) 
vs. > No. 354. 
Manuwatran Bank, Defendant. J 
This cause is hereby continued to the next term of this court, with 
leave, however, LO apply for an order to set aside the order of contin- 
uance entered herein. 


182 Circuit Court of the United States for the District of West 
‘Tennessee. equity Docket. : 


ELIZA WALKER vs. THE MANHATTAN BANK. 


The deposition of E1rizA WALK ER, taken at the office of L. & Kb. Leh- 
man this Ist day of November, 1884, in behalf of the plaintiff. 
Notice, caption, and all formalities waived, but exceptions reserved 
as to relevancy and competency. 


Int’g. 1. State your full name, age, [and] residence. 
Ans. Name, Eliza Walker; age, 58 years, and I reside in the city 
of Philadelphia. 
Int'g. 2..Are you a party in this suit? 
Ans. I am the plaintiff in this suit. 
153 Int’g. 3. How do you happen to be now in the city of Mem- 
phis ? 
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Ans: I came here on the advice of my counsel to give my deposi- 
tion in this case. 

Int’g. 4. In the bill in this cause a certificate of deposit is men- 
tioned for $3,000.00, 2nd-mortgage bonds Memphis & Charleston R, 
R. Co.; $2,200.00, 2nd-mortgage bonds Miss. Central R. R. Com- 
pany ; $1,100.00, certificate of stock of the People’s Insurance Com- 
pany ; note for $5,000.00, by Edward Goldsmith ; four notes for 
$325.00, in the aggregate—said certificates being alleged to have 
been made by the Manhattan Bank. If you have the original cer- 
tificate or receipt please produce « file it as part of this deposition. 

Ans. I have the original paper and here produce & file it 
I84 sas. a part of this deposition, marked Exhibit “A.” 

Int’'g. 43. State how said certificate first came in your pos- 
session. If you say it come to you by mail, state whether it was ac- 
companied by a letter, and if it was so accompanied, produce & 
file such letter as part of this deposition. 

Ans. The certificate of deposit was sent to me by mail and was 
accompanied by a letter. I regarded the letter as of no consequence 
and it has been lost or destroyed. I searched thoroughly for the 
letter about 3 weeks ago, but was not able to find it. I made no 
etiort to preserve it, hot considering it of any consequence at the 
time | received it. 1 put the certificate in a small pocket-book and 
tried to get the letter in it also, when my youngest son said to me, 

“ Don’t tear the pocket-book - the letter is of no consequence , 
185 ~—s vou _ have the certificate, and so long as you have that nobody 

can get your money. ‘That’s as good as if you had the bonds 
in your safe.” In the summer of 1582 1 went to Cape May, and 
when sending some things to the safe deposit the children brought 
down a lot of old letters and said there was no use keeping old let- 
ters in the deposit and burned them. I suppose this letter must 
have been burned then. 

(). 5. In whose hand was that letter written ? 

Ans. Mr. Maas. 

Q. 6. Do you know Maas’ handwriting, & how do you know it? 

Ans. Yes, sir; because he was the book-keeper of Walker, Bros. 

& Co., of which my husband was a member, and I have had 
186 plenty of lis letters written to my husband. 

(). 7. Did he ever write any letters to you except that one 
accompanying the certificate? 

Ans. No, sir. 

Q. 8. Were you acquainted with G. H. Judah? If vea, please 
state whether he had any authority to collect the notes or any of 
them mentioned in the certificate ot deposit, Exhibit 7 oe ” hereto, 
or withdraw the bonds or any of them mentioned in said certificate; 
state fully & exactly just what powers, if any, said Judah had in 
respect to the securities mentioned in said certificate. 

Ans. 1 knew G. H. Judah; he had no authority from me or any- 

thing to do with my bonds; he never mentioned anything 
187 of that sort to me; he knew | would not let him do it; he 

had no power whatever in respect to the securities mentioned 
in the certificate. 
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(). 9. Was or was not the said Judah your general agent in any 
manner or to any extent touching said securities ? 

Ans. No, sir; he never had any ageney from me; he bought the 
bonds for ie, and that Is all | wanted him LO do. 

(). 10. Did or did not said Judah have power to change the in 
vestment to securities other than those ni ntione dl In the eertilie ate? 

Ans. No, sir; & he never told m«¢ anything about it. 

(). ll. Did or not said Judah have power OF authority LQ 
ISS lend said securities or any of them to Walker, Sons & Co.? 

Ans. No authority whatever. He neverasked me. He can- 
not say that. 

(). 2. Were the NOvCs of Goldsmith lor SS] 25) each. ugcregating 
$325.00, paid? If so, by whom were they collected, and who re- 
mitted the money to you? 

Ans. They were collected a the money rr mitted by Walker, sons 
& Co. through the bank. It was always sent by Walker, Sons & 
('o. My SsOn ernest sometimes sent it. and whe a he Was away it Was 
sent by Lee Walker. ; 

Q. 13. What connection, if any, did Judah have with collecting 
and remitting that interest ? 

Ans. Hie had none at all. 

(). | 4. Please examine thie exhibits LO the deposition 

1SY of G., af Judah and state what connection, if any, said Judah 

had with the same, and what knowledge you had of said 

Judah having any connection with the items mentioned in said 
exhibits ” 

Ans. | thought he had none at all - we hever wrote to him, but LO 
Walker, Sons & Co. 

Q. 15. By whom were said four letters & 1 telegram written & 
sent ” 

Ans. By my daughter Belle. 

Q. 16. When & how.did you first learn that the $5,000.00 Gold- 
smith note, or its proceeds, and the bonds or any part thereof men- 
tioned in the certificate had been Withdrawn from the Manhattan 

Bank ¢ State where you then were, what you then learned 
190 ~—s in regard to the securities mentioned in the certificate, and 
how you learned these acts, 

Ans. I first learned that the securities were not in the bank when 
Mr. Kramer came back from Memphis to Cincinnati. That was 
about the last of December, ’82, or first of January, 1883. | had not 
been able to get any remittances of interest, and when my daughte: 
came to Cincinnati where I was with a sick daughter she brought 
the certificate with her. Mr. Kramer then took the certificate & 
come to Memphis. When he came back he would not at first tell 
me that my securities were gone, fearing that if would make me 
sick, but a vhile after his return I learned from him that they were 

gone. ‘That was the first I heard of it, and at first I would 
19] not believe it. “ How can that be?” I said, when I had the 
receipt. 

Q. 17. Were you informed by G. H. Judah, or any other person, 
that Goldsmith would not renew the $5,000.00 note at maturity ? 
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Ans. No, sir; | never knew anything about it. 

Q.i8. Did you or not, at any time before Kramer returned from 
Memphis to Uincinnatl, know that vou did not still hold’ the Gold- 
smith note for $5,000.00 ? 

Ans. No, sir. 

Q. 19. What became of the $1,100.00 of stock in the People’s Insur- 
ance Company ? 

Ans. Mr. Maas gave it to Mr. Kramer, & he sold it for me to live 

on; we hadn’t a cent. Kramer got it when he was in Mem- 
192 = phis, as stated in a preceding answer. 
Q. 20. When did you last see Judah prior to the commence- 
ment of this suit. 

Ans. My husband died on the 25- of July, 1880, in Philadelphia; 
Mr. Judah was there with his wife, and remaimed for a few weeks. 
[ have never seen him since that time. 

21. Did G. H. Judah, in his own name, ever make you any re- 
mittance of interest accruing on all or any of the securities men- 
tioned in Exhibit “A?’ 

Ans. Not that I know of. ; 

Q. 22. Did you or not at any time or in.any manner authorize 

Judah to make any disposition of the Goldsmith note or its 
193 proceeds, or to collect that note, and make such disposition of 
the money as he saw proper’? 

Ans. No, sir; be never asked me or made any proposition at all. 
He kept tit mighty quiet. 

Q. 23. After Feb’y 2Ist, 1882, did you receive any interest on the 
$3,000, and $2,200 of bonds, or the cor upons from those bonds? Please 
produce any memoranda in vour possession that will refresh your 
memory on this question, 

Ans. I last got coupons from the bonds in July & August, 1882. 1 
was then in Cape May, and I think the coupons were taken from the 
mail by my son. The coupons were deposited by my son in the 
Fidelity Company, and produce & file the deposit checks, marked 

E xhibit- “B” & ‘ 
194 Q. 24. Did you or not at any time or in any manner 
authorize G. H. Judah to pledge or raise money on the bonds 
mentioned in said certificate, Exhibit “ A” hereto? 

Ans. No, sir; I never did. 

(. 25. Please examine the letters here shown you. State in whose 
hand each of said letters is written, & whether or not you received 
the same in due course of mail after the date thereof. File the same 
as exhibits to this deposition. 

Ans. I have examined said letters, nine in number, and file the 
Same ey rr to this deposition, marzea “DD * “FF +a. 
“H,” “1,” “J,” “K,” “L,” in the order of theirdates. Exhibit “D” is 
in the nee riting of Lee Walker. “EE” isin the handwriting of my 
son, Ernest Walker, and so they are the = xt six in the order of 

di ifes, and the last in order of date by G. H. Judah. 
195 Q. 26. Explain, if yeu can, how the first of said letters hap- 
pens to be addressed’ to Ernest Walker. 

Ans. My son Ernest was at home in Philadelphia at the time, and 

8—1219 
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the letter was written to him to be given to me. The interest sent 
by the letter was my interest. 

@. 27. Attached to the letter Exhibit “ D” is a cancelled check for 
$10,000.00. Please file said check asan exhibit hereto. State whose 
check it is and to whose order it is payable. 

Ans. It is my own check, and it is payable to the order of my son, 
Ernest Walker. I file the same as Exhibit “ M” hereto. 

Q. Was the said check sent by way of loan? If yea, to whom did 
you understand you were making the loan, and state all the facts in 
regard thereto. | 

Ans. I was asked by Mr.Judah to send $10,000.00 of my insurance 
money—insurance on my husband’s life—and I would not send it to 
him, as I was afraid. So I sent the money—the check—to my son 
at Pine Bluff. Mr. Judah asked me to send the money for the boys 
to commence business, because they could not commence without 
some of my money, and that they would return it to me right away. - 

Q. 29. Was that money, or any part of it, ever repaid to you ? 

Ans. No, sir; never. 

Q. 30. Please look at the letter Exhibit “R,” written by Judah, 
and dated Aug. 31, 1882, and say, if you can, where vou were when 
that letter was received. 

Ans. I was at Cape May, on the coast, about 3 hours by rail from 
Philadelphia. I believe that was the last interest I received from 

the Manhattan Bank. 
196 (). 51. After reading that letter, your answer to — inter- 
rogatory is read over to you, and you will please state whether 
you wish to modify that answer. 

Ans. Yes, I do; I was not at home when that letter was received. 
The letter was received and opened by my son Ernest, and the 
check enclosed in the letter was deposited by him to my credit. 

X Q. 1. In what way is G. H. Judah related to you? 

Ans. He married mv husband’s sister. 

X Q. 2. How long were Judah and your husband in business 
together ? 

Ans. From the end of the late war until the firm of Walker Bros. 
& Co. quit business in Memphis, which was in 1879. Judah and 
my husband were both members of the firm. 

X Q. 4. Did not Walker Bros. & Co. make an assignment for the 
benefit of their creditors in 1879? 

Ans. Yes, sir. 

X Q. 5. When were you in Memphis last before this visit ? 

Ans. In 1875. 

X Q. 6. Did you ever have the $5,000.00 which Judah loaned to 
Goldsmith and for which the Goldsmith notes mentioned in Ex- 
hibit “A” to your deposition were given in your possession ? 

Ans. Never. 

X Q. 6. Where did Mr. Judah get that $5,000.00 from then ? 

Ans. The books of Walker Bros. & Co. were bought from the 
assignee for my benefit to pay my personal debt they owed me— 
Messrs. Maas and Goldsmith bought them in for my benefit, and my 
husband paid for it. Mr. Judah was here and had all the business 


ELIZA WALKER. 59 


in his hands, and collected it from the book accounts mentioned 
above. 

197 X Q. 7. Did you ever have in your possession the money 
with which the Memphis & Charleston R. R. and Mississippi 

Central R. R. bonds and People’s Insurance Company stock men- 

tioned in said Ex. “A,” were bought? 

Ans. No, sir. 

X Q. 8. Who bought the bonds” 

Ans. Mr. Judah. 

X Q. 9. Where did he get the money with which he bought them? 

Ans. From the same source he got the $5,000.00 mentioned in 
answer to question 6 cross? 

X Q. 10. Did Judah consult with you about lending the money 
to Goldsmith before the loan was made? 

Ans. He never consulted me. 

X Q. 11. Did he consult with you about the purchase of the rail- 
road bonds and People’s Insurance Company stock mentioned in 
Exhibit “A” before the purchase was made ” 

Ans. No, sir; he did not. : 

X Q.12. Do you know when these bonds were bought? 

Ans. I know they were bought before the date of that receipt or 
certificate, but cannot remember how long before | knew they had 
been purchased ; wrote for the bonds and the certificate was sent in 
place of the bonds. | 

X Q. 13. To whom did you write for the bonds? 

Ans. ‘To Mr. Judah. 

X Q. 14. Did he reply to your letter? 

Ans. Mr. Judah wrote me that it was safer to deposit the bonds In 
this bank than to send them to me, and then I got this receipt from 

Mr. Maas. 
198 X Q. 15. You say, in answer to X Q. Gabove, that when the 
books of Walker Bros. & Co. were bought in by Mr. Maas and 
Goldsmith your husband paid for it. To whom did he send the 
money to pay for it? 

Ans. I cannot tell who he sent it to—he paid for it. 

X Q. 16. Did Messrs. Mass and Goldsmith know these books were 
being bought for your benefit ? 

Ans. I do not know that they did. 

X Q. 17. Did you ever write to the Manhattan Bank or any of its 
officers or communicate with them in any way about this certificate, 
Exhibit “A,” after receiving it ? 

Ans. My daughter answered Mr. Maas’ letter, enclosing the receipt 
and thanked him for it. I never wrote or communicated any further 
with them avout it. 

X Q. 18. Did not Mr. Judah have entire control over the fund 
which was realized from the book accounts of Walker Bros. & Co., 
which you say above were bought in for your benefit? 

Ans. Yes, sir; for investment. 

X Q. 19. Was any one else interested in these book accounts of 
Walker Brothers besides yourself ? 

Ans. I do not know: cannot tell. 
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X Q. 20. After getting the reccipt, Exhibit “A” to your deposition, 
did you ever write to any one to find out when the Goldsmith note 
fell due? 

Ans. | never did. 

X Q. 21. Why did you not do so? 

Ans. Because I thought that it was bank stock, and Mr. Judah 
wrote me that it was all right; to be easy about it 

X Q. 22. Did you then not have perfect confidence in Mr. 

Judah? 
199 Ans. I had no confidence in him. 
X Q. 28. If vou had no confidence in him why did you 
rely on his statement that the matter was all right? 

Ans. Because I had the bonds in the Manhattan Bank and | 
thought they would take good care of them and had the receipt at 
home for it. 

X Q. 24. When did you lose confidence in Mr. Judah, if vou ever 
had any in him’? 

Ans. I never,had any in him. 

X Q. 25. Did you ever give any one an order on the Manhattan 
Bank for the $51.25 interest notes of Goldsmith, or for the coupons 
on the bonds? 

Ans. | never gave any order—I never in any way told the bank 
to give them over to any one. | 

X Q. 26. You have said in Vour ith answer-in-chief that your son 
told you that so long as you had the certificate, Exhibit “A,” no one 
could get the money. Now, how did you expect any one to get the 
interest and notes of Goldsmith and the coupons on the bonds from 
the bank for you? 

Ans. My son was here and | thought he could ret them tor re. 
] thought any one could vet the Coupons for me. 

X Q. 27. Did you intend then for the bank to turn over the in- 
terest notes and coupons to your son for you without any order from 
you?» 

Ans. I did not know that he needed any order, for the bank knew 
me and knew my son. 

X ). 2d. Did you not clive Judah an order, or orders, to collect 
some of the dividends on the People’s Insurance Company stock ” 

Ans. | never did. 
200 D4 Q). ZY. Did not Judah collect some of the dividends on 
the stock for you ? 

Ans. I can’t tell who did it 

X Q. 50. In answer to Q. 9 in chief you say that the notes of Gold- 
smith for the $81.25 each were collected and sent you by Walker, 
Sons & Co., and sometimes your son, Ernest Walker, sent it to you, 
and when he was away it was sent by Lee Walker, and in your 13th 
answer-in-chief you say Judah had no connection with collecting 
and remitting that interest. Now, was or was not Mr. Judah a mem- 
ber of the firm of Walker, Sons & Co.? 

Ans. No; he was only an assistant. 

X Q. 31. How much money did you ever loan to Walker, Sons 
& Co.? 
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Ans. Lge e thousand dollars; I gave it to my son. 

X Q. 32. Did you treat it us a loan to your son or to the firm of 
Walker, Seas & Co. 

Ans. | loi ined it to my son. 

X Q. 33. Did you ever loan the firm anything? 

Ans. No. sir. 

X Q. 34. Are you positive that Judah was not in Philadelphia in 
the summer of 1881 ? 

Ans. He might have been in Philadelphia that summer, but if he 
was he did not come near me. Iam positive I never saw him after 
the time he was in Philadelphia when my husband died. 

X Q. 35. When Walker, Sons & Co. closed sending vou interest 
in the fall of 1882, how did it happen that you did not write to the 
Manhattan Bank for the interest on the Goldsmith notes and the 

coupons on the bonds” 
20) Ans. Because they told me they were collecting this inter- 
est and sending it all together with the interest on that I 
loaned my son. 

X Q. 36. Did your son Ernest never tell you that the Goldsmith 
saute was paid and that Walker, Sons & Co. had got the money ? 

Ans. No, sir; never. 

X Q. 37. Who did you expect to collect the Goldsmith note when 
it fell due? 

Ans. I did not know anything about that. I was never informed 
‘aaything of the kind. 
X Q. 38. Did you ever write to Mr. Goldsmith about it? 
Ans. No, sir. 3 
X Q. 39. You say, in answer to 28 question-in-chief, that the 
$10,000.00 mentioned in that answer was to be returned right away ; 
did you demand the return of that $10,000.00 dollars ? 
Ans. Yes, sir. 
202 X Q. 40. When and where did you make this demand ? 
Ans. I made it a few months after, but did not get it. I 
made the demand on Walker, Sons & Co. 

X (). 11. Who deposited the coupons mentioned in Exhibits “ B” 
and “C” to your deposition in the Fidelity Insurance, Trust and 
Safe Deposit Company for you” 

Ans. My son, Ernest Walker. 

X Q. 42. Where are these coupons now ” 

Ans. They were collected and the money put to my eredit in that 
bank. 

X Q. 48. Did your son ever inform you that your bonds had been 
pledged to the Bank of Commerce to borrow mone v for the business 
of W alker, Sons & Co.? — 

Ans. No, sir. 

X Q. 44. In Oect., ISSO, when you sent the $10,000.00 out 
203 to your son Ernest, did you require any security for it? 
Ans. I did not ask for any, because I wanted it back. 

X Q. 45. Did you have any interest of any kind in the firm of 
Walker, Sons & Co.? 

Ans. No, sir; not the least. 
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X Q. 46. Did you require any security for the other $2,000.00 you 
let your son Ernest have over and above the $10,000.00 ? 

Ans. I did not ask for any. I gave the $2,000.00 to Ernest before 
the firm of Walker, Sons & Co. was formed at all. 

X Q. 47. Then you never loaned Ernest or the firm any money 
after the $10,000.00 in Oct., 1880, referred to above? 

Ans. No, sir: I never. 

X Q. 48. Were you not a party to the suit of Raphael Boshman 
vs. Ely Walker et al.,in the district court of the U.S. for the eastern 
district.of Ark. at Helena, Ark.? 

Ans. I was. 
204 X Q 49. Do you reme in ber filing your answer and cross-bil] 
and giving your deposition in that case ? 

Ans. [ rémember going to the notary at the time and giving my 
deposition : that case. I only remember going before him once. 

X Q. 50. Can you suy that you did or not file your sworn answer 
and cross- bill in that case? 

Ans. I suppose I did—the answer will show. 

X Q. 51. Did you or not state in that answer and cross-bill that 
you had loaned the firm of Walker, Sons & Co. twenty thousand 
dollars of your own money ? 

Ans. The answer & cross-bill will show for itself on this point. 
Before answering this question what purports to be a certified copy 

of my answer «& cross-bill in that case was shown me, but 
205 not remembering now, independant of the record in that 

case, just what I said, I prefer to let the originals of my 
answer & cross- bill, or accurate or properly certified COpy, speak for 
itself as to its content 

X Q. 52. Did you not in that answer & cross-bill state that G. H. 
Judah was a silent partner in said firm of Walker, Sons & Co.” 

Ans. I make the same answer to this question as I did to the pre- 
ceding 0 =—" the 51- X question. 

A Q. » Did you not in that answer and cross-bill make this 
statement: “ That you loaned the firm of Walker, Sons & Co. 
$20,000.00, for which you were to receive interest at the rate of — 
per cent; that having confidence in the honesty of said parties you 
required no security, and more especially relying on the honesty of 

said Judah, who was a silent member of said firm,” ete. ? 
206 Ans. | make the same answer to this as to the X Q. 51 
gree 

X Q. Did you not state in said answer & cross-bill that in 
Jan’y, 1883 as the time the said Walker, Sons & Co. found them- 
selves to be insolvent, Ernest Walker, one of the firm, for the pur- 
pose of securing to you the large sum of money due you, assigned X 
delivered said notes (meaning these notes in controversy in the said 
Bochman suit), for & on behalf of said Walker, Sons & Co., to you ? 

Ans. I make the same answer as to the X Q. 51. 

X Q..55. In your deposition in said cause of Bochman vs. Elias 
Walker, at Helena, did vou not state in your 5th Ans.-in-chief, “ That. 

these notes (referring to the notes in controversy in said suit) 
<07 were given to you to secure the payment of two notes, debts 
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due you by Walker, Sons & Co.; and at the time they were 
given you $19,764. 29 cents was due you by said Walker, Sons & Co., 
and that amount was still due you, and nothing had been paid on 
account on account thereof since then” 

Ans. I make the same answer as to the X Q.51, and let the depo- 
sition speak for itself. 

X Q. 56. Did you not in that deposition state that on Oct. 13, 1880, 
you advanced to Walker, Sons & Co. $10,000.00 ; Jan’y 14th, 1881, 
$4,791.75; Febr’y 28th, 1881, $2,000.00; & on June 6th, 1881, 
$2,972.54, for which they gave you three notes, copies of which you 
tiled with said deposition, and that at the time you received said 
notes, copies of which you filed with said deposition, you thought the 

financial condition of Walker, Sons & Co. was good ? 
208 Ans. I make the same answer as to X Q. 51, and let the 
deposition speak for itself. 

X Q. 57. Did you not file copies of the notes you held against 
Walker, Sons & Co. with said deposition ? 

Ans. | answer just as I did to X Q@. 51; the deposition wire show 
for itself. 

X Q. 58. Please look at the paper here shown you, and state if it 
is not your order on the People’s Insurance 'o., dated Jan’y 8th, ’81, 
directing it to pay $55.00 dividends to-G. H. Judah, ag’t, and make 
the same Exhibit “ M.” 

Ans. That is my signature, and I make it Exhibit “M” to my 
deposition. I had no recollection that I did it, but that is my signa- 
ture. It “ like my signature. 

X Q. 59. Did you have any other stock in the People’s Ins. Co. 
besides = $1,100.00 mentioned in the rece ipt Exhibit “A” to your 

de ‘position t 
209 X Q. 60. Look at the original letters & telegram which are 
exhibits to Judah’s deposition, & state in whose handwriting 
they are, and if not in your own handwriting, then state whether 
they were written by authority from you or not? 

Ans. My daughter, Miss Be lle ay alker, wrote all the letters. Those 
dated Jan. 17, 81, & April 22, were written by my authority. 
The one of Noy. 13, ’82, was <i while | was in Cincinnati, & 
the telegram was also sent while I wasin Cincinnati. The letter of 
Feb. 17, 81, I don’t remember having seen until this deposition was 
commenced. 

X Q. 61. Did Miss Belle have authority from you to write and 
answer letters in your name when you were away from home? 

Ans. Yes, sir. 

210 Re-examination: 

Int. 1. Were you present when the books of Walker Bros. & Co. 
were sold ? 

Ans. 3 was not present. 

Int. 2. How did you learn for whose benefit they were sold ? 

Ans. ‘My husband told me; Mr. Judah also told me. 


Int. 3. When did Mr. Judah tell you this? 
Ans. When he was in Philadelpha, just after my husband died. 
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Int. 4. ‘To pay what personal debts were these books bought—for 
your benefit? 

Ans. Owing to me by Walker Bros. & Co. on my United States 
bonds and mortgage on my house. 

Int. 5. How came them to owe you for mortgage on your house? 

Ans. I gave a mortgage on my house in Philadelphia, to raise 
money for the firm; I gave two mortgages, one for $8,000.00 and one 

~ for $4,000.00. 
21] Int. 6. For what United States bonds did they owe you? 
Ans. I had $40,000.00 in United States bonds, which my 
husband asked me to loan to Walker bros. & Co., & I did so, and 
they owed me for these. 

Int. 7. How much were you. to get out of the books above men- 
tioned on what the firm of Walker Bros. & Co. owed you ? 

Ans. I was to get $25,000.00 and the amount of the mortgages. 

Int. 8. Did you have any information as to who attended to thie 
collection of the debts on these books ? 

Ans. Yes,sir; I wastold by my husband, & Mr. Judah told me also 
at the time. He told me of paying me what they owed me. 

Int. 9. Was there any reason given why Mr. Judah should do 

this? 
212 Ans. Because he was here in Memphis, an old member of 
the firm, and knew all about the books. 

Int. 10. The statement contained in your answer to X Q. 6 of the 
sale of books and the purchase thereof and the collection 6f moneys 
from the books, are these matters answered by you now as coming 
from your pwn knowledge or from information given to vou by others? 

Ans. From what others told me. 

Int. 11. Your statement of the payment made by your husband 
for the books, is that a matter of personal knowledge or of informa- 
tion from others? 

Ans. Of information from others. 

Int. 12. How did you learn that your husband sent the money to 
pay for the books ? 

Ans. My husband told me. 
213 Int. 13. Did you ever get any notes signed by Walker, Sons 
& Co. ! 

Ans. Yes, sir. 

Int. 14. How many’? 

Ans. ‘Two. 

Int. 15. How much money were they for? 

Ans. One was for $10,000.00 and the other for $9,000.00 and 
something—I don’t know exactly the amount of it. 

Int. 16.. Where are those notes ? | 

Ans. They are at home, in Phila. 

Int. 17. What were they given for? 

Ans. The $10,000.00 note was given for the same money that | 
sent my son the check for in October, 1880; the other note was given 
for the $2,000.00 I had loaned my son & for collections from the books 
which had been put for me with Walker, Sons & Co. 
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Int. 18. Please examine the paper now shown you and state if 
you know who wrote it, to whom it is addressed, and marked 
214. “Exhibit U.” Make it a part of this your deposition. 

Ans. The paper is in the handwriting of Mr. G. H. Judah, 
and is addressed to my daughter. I have it marked Exhibit “ U, " 
and make it a part of my deposition. 

Int. 19. There is mentioned in said paper $4,791.75, which the 
writing thereof says he hason hand for — woman; to whom does this 
refer ? 

Ans. To myself. 

Int. 20. The $4,791.75 mentioned in that letter, where did you 
understand it to come from ? 

Ans. I understand that it come from the bank. 

Int. 21. In Exhibit E of this deposition is mentioned $4,791.75; 
is that the same or different money from that referred to in Ex- 
hibit U? 

Ans. It is the same. 7 

Int. 22. Was or not this $4,791.75 included in the notes of 
215 Walker, Sons & Co., of which you say you don’t know exactly 

the amount”? 

Ans. it was, 

Int. 25. Was there included in those notes or either of them any 
money ‘which same from any of these notes mentioned in the re- 
ceipt Exhibit “A?” 

Ans. There was not. 

Int. 24. Was there or not any connection between the considera- 
tion of those notes and all or any of the items specified in said Ex- 
hibit “ A,” or of the proceeds of any of those items? 

Ans. Not at all. 

Int. 25 Please examine the letter now shown you, marked Ex- 
hibit O, and make it a part of your deposition, & state who wrote it, 
to whom it 1s addressed. 

Ans. My son Ernest; it is addresssd to myself. I got it by mail 

a few days after it bears date. 
216 Int. 26. There is named in it $9,764.29; is that the same or 
a different amount for which one of the notes was given to 
you by Walker, Sons & Co. ” 

Ans. My recollection is that it is the same amount. 

Int. 27. You say in this deposition that G. H. Judah was uot a 
member of the firm of Walker, Sons & Co.; did you ever have a dif- 
ferent idea or impression as to this fact ? 

Ans. I had a different impression until I saw his deposition in this 
sult. 

Int. 28. Itappears that Walker,Sons & Co. gave you their two notes, 
one for $10,000.00 and the other for over $9, 00. OU, for on considera- 
tion you have named; and in reply to X Q. 33 you say, “ No, sir.” 
Please explain this. 

Ans. | loaned my son the $10,000.00 and $2,000.00, and it was 

charged to Walker, Sons & Co., and the other was from the 
217 books. I meant that I never loaned anything to them direct. 
Mr. Judah got the money from the books and put it in the 
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firm. The other money, which I first gave my son, he charged to 
Walker, Sons & Co., and that they did not get direct from me. 
Re-cross : 

1. Q. Where did Judah get the money he bought the People’s Ins. 
Co. stock with for you? 

Ans. From the book accounts of Walker Bros. & Co. 

2. You speak in your re-examination of being told that you 
would get $25,000.00 and the amount of the mortgages from said 
book accounts of Walker Bros. & Co. Who told you this ? 

Ans. Mr. Judah—my husband. 

3 Q. Where was the balance of the money received from said 

| book accounts to go ? : 

218 Ans. I never asked; I only wanted mine. 
t (). Did your husband or any one else tell you how much 
money he sent out to pay for the book accounts ? 

Ans. No, sir. 

5 Q. You say in your cross-examination that you have two notes 
against Walker, Sons & Co., one for $10,000.00 and the other for 
something over $9,000.00. When did you get these notes from Wal- 
ker, Sons & Co. ? 

Ans. It was in 1882; in Mayor June, 1882. I think my son was 
in Philadelphia and gave them to me—I think the notes are on 
printed blanks. 

6 Q. Have you had these notes In your possession ever since ? 

Ans. Yes, sir. 

7 Q. You say that all of those notes over and above $12.000.00 

was for money collected by Judah from the book accounts 
219 of Walker Bros. & Co., and placed with Walker, Sons & Co. 

for you. How do vou know this—I mean how do you know 
that the amount over $12,000.00 was collections from said book ac- 
counts? 

Ans. My son and Mr. Judah and Leon Walker so wrote me. 

8 Q. In answer to the 15 Q., on re-examination, you produce and 
file a letter of Mr. Judah’s which you make Exhibit “ N” to your 
deposition, and in answer to the 25 Q., on re-examination, you pro- 
duce a letter from your son and make it Exhibit “O” to your depo- 
sition. How long have you had these letters? 

Ans. Ever since, or shortly after, the date of said letters. 

9 Q. Did you ever make any objection to Judah’s putting your 

money with Walker, Sons & Co.? 
220 Ans. Mr. Judah never asked me. I wrote to Walker,Sons 
& Co. for it, but could not gel [it]. 

10 Q. Did you ever write to Mr. Judah and tell him he had. no 
right to let Walker, Sons & Co. have the money? 

Ans. I never wrote to him any. 

11 Q. Have vou any other letters from your son, or Walker, Sons 
& Co., or Lee Walker, or Judah, about this matter? 

Ans. These are all I can find now; I never thought to keep all 
the letters. 
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12 Q. Was your husband in Memphis after the assignment of 
Walker, Bros. & Co.? 

Ans. No, sir. 

13 Q. Was any other member of that firm here except Judah 
after the said assignment ? 

Ans. No, sir. 

14 Q. Did not Mrs. Sarah Walker, the wife of Benjamin Walker, 
get part of the proceeds of the book accounts of Walker Bros. & 

Co.? 
221 ' Ans. I don’t know. 
15 Q. Did Walker Bros. & Co. ever give you any notes or 
written obligations for the money you say you loaned them ? 

Ans. No, sir, except that they gave me a paper saying they would 
pay me the mortgage money, but they gave me writings for the 
bonds. 

16 Q. Where is that paper about the mortgage money ? 

Ans. Ihave it here. I will leave it with Mr. Lehman. 

17 Q. What did you understand the expression in Exhibit “0,” 
that Gale will have a settlement next week with Maas and I will 
send you your share of collections, to mean ? 

Ans. I understood it to refer to the book accounts, but I never 
got it. : 

18 Q. Did you ever file or make any claim with the assignee of 
Walker Bros. & Co. for the money you say vou let them have? 
222 Ans. No, sir. 
And further this deponent saith not. 
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Sworn to and subscribed before me this Nov’r 5, 1884. 
[ SEAL. | J. M. COLEMAN, 
Notary Public. 
(Endorsed :) Equity, 384. Circuit court of the United States for 
West Tennessee. Eliza Walker vs. Manhattan Bank. Deposition of 
Eliza Walker. Filed Feb. 19th, 1885. Bell W. Etheridge, el’k. 
W. B. Weisiger, D. C. 


‘Jeu? kexh ihit “4 "7 lo Mrs. Walke r’s Deposition. 


E.izA WALKER vs. MANHATTAN BANK. 


= When left. Owner. Said to contain. = femarks. 
4. - 
LRSO. 
ay Nov. Il G. H. Judah, ag t for As iisted on : (Signed) Returned. 
Mrs. Eliza Walker. package. G. H. Judah, ag’t. 


Endorsed: No. 384. Cireuit court of the United States, western 
district of Tennessee. Eliza Walker v. Manhattan Bank. Ex. A to. 
Walker’s depo. Filed Feb. 19,1885. Bell W. Etheridge, clerk. W. 
Bb. Weisiger, D. C. 
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224. = The Fidelity Insurance, Trust, and Safe Deposit Company. 
PHILADELPHIA, July 18, 1882. 


Deposit of Eliza Walker. 


Dollars. Cents. 
SNS REE ET eee Ce Re ag eNO ESM re RE ae Sa SA aR 
EST RS RITE i ee RC ce BOORMAN A ar 
Checks as follows: 
3M. & Chas. R. R. Coupons, $35.00 each _._-~ LOS OO 


Endorsed: No. 384. Circuit court of the United States, western 
district of Tennessee. Eliza Walker v. Manhattan Bank. Exhibit 
B to Walker’s deposition. Filed Feb’y 19th, 1885. Bell W. Ether- 
idge, clerk. W. B. Weisiger, D. C. 


225 The Fidelity Insurance, Trust, and Safe Deposit Company. 
PHILADELPHIA, Aug. 16, 1882. 
Deposit of Mrs. Eliza Walker. 


® 


Dollars. | Cents. 


Miss. Central R. R. coupons: 
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Endorsed: No, 384. Circuit court of the United States, western 
district of ‘Tennessee. Eliza Walker v. Manhattan Bank. Exhibit 
C to Walker’s deposition. Filed Feb’y 19,1885. Bell W. Etheridge, 
clerk. W. B. Weisiger, D. C. 

226 KE. L. Walker. Jacob Leubrie. 
Office of Walker & Leubrie, dry goods, clothing, notions, &c., P. O. 
box 125. No. 19 Main street. 

Pine Biurr, ARK., Oct. 16th, 1880. 
My Dear Moruer: | am just in receipt of your letter with check 
for $10,000.00, which I have sent to Memphis. The mail comes in 
at night & leaves in a few minutes. I merely write this to inform 
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you I have received same, as there is no mail that leaves here until 
Monday night on account of no wagon leaving here on Sunday. 
Glad to receive a few lines from Esilier. Will write more fully to- 
morrow, ‘ 
Your loving son, ERNEST. 
Endorsed: No. 384. Cireuit court of the United States, western 
district of Tennessee. Eliza Walker v. Manhattan Bank. Exhibit 
D to Walker’s depo. Filed Feb. 19,1555. Bell W. Etheridge clerk. 
W. B. Weisiger, D. C. 


227 Oftice of Walker’s Sons & Co.. cotton factors and commission 
merchants. 276 Front street. 
Memputs, TEenn., June 7th, 1881. 
Dear Ernest: Enclosed find— 


i Oe Se » aisind on eel inne one’ adage a 
Interest loan, Jan’y 14, 4 mo’s, 4,791.75 @ 7% ------.--- 111 80 
“ 3. o ? OOO ~- peek malas henlis 30 O00 


$146 80 
Cotton continues to arrive daily; expect our receipts will nearly 
reach 4,000 bales. I wrote you last week in regard to joining Mem- 
phisclub. If you want to join do not delay answering, or you cannot 
get in at the reduced rate; nothing new to write; with kind regards 
to all. 
From yours, &c., &c., LEE B. WALKER. 
Endorsed: No. 384. Circuit court of the United States, western 
district of Tennessee. Eliza Walker v. Manhattan Bank, Exhibit 
E to Walker’s depo. Filed Feb’y 19th, 1885. Bell W. Etheridge, 
clerk. W. B. Weisiger, D. C. 


228 = Office of Walker’s Sons & Co., cotton factors and commission 
merchants, 276 Front street. 
Mempuis, Tenn., July 6th, 1881. 
Dear Betie or CLARA: I wrote mother a letter to-day enclosing 
3 checks, one for $175.00, one for $44.00, & one for $110.00, on the 
4th Nat’l Bank of N. Y., on the Importers’ & Traders’ Bank of N. Y., 
& one on the German Nat’l Bank of Memphis, which I trust she 
received. I write this so that if they are not received you can tele- 


graph to the various banks to stop payment, though mother would 


lose nothing; all are made payable to her. 

The People’s Ins. Co. pay but 4% this time, as you will see by the 
within slip of paper; they may pay 6% next time; cannot tell; it 
all goes according to the profits. I borrowed $5 from mother, which 
| enclosed with the $110 draft. Uncle Gabe leaves in the morning 
for Chicago. His address for 5 days is 85 Washington St., care 

Judah, Weil & Co. In a few days we will have the rent 
229 of the houses collected and forwarded to Jacob. You don’t 
know what warm weather is; you ought to be here. U. Gabe 
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says Belle is to come down this winter. Everything looks bright 
so far for the fall. When is ma going to C. May? Love to all. 
Your loving bro., ERNEST. 

The check for $44.00, on German Bank of Memphis, I could not 
get N. Y.exchange, because I had no order from mother to collect ; 
still it is as broad as it [is] long. If they gave me the cash I would 
have to get exchange, & that would cost }%. [suppose the Fidelity 
will charge hera 4%. All mother needs to do is to deposit them at 
the Fidelity. 
ERNEST. 

Endorsed: No. 384. Circuit court of the United States, western 
district of Tennessee. Eliza Walker v. Manhattan Bank. Exlibit F 
to depo. of Walker. Filed Feb. 19th, 1885. Bell W. Etheridge, 
clerk. W.B. Weisiger, D. C. 

23 Office of Walker’s Sons & Co., cotton factors and commission 
merchants, 276 Front street, second floor. 
Mempuis, Tenn., Aug. 15th, 1881. 
Mrs. Eliza Walker, Phila. 

Dear Moruer: Enclosed please find exchange No. 30,579 on 
Fourth Nat'l Bank of N. York, for $168.45, being the interest on 
ae see, Conk, . R. Ganda @ 4% ccc nnnnee tomn non . 88 
ROD AE LRM MEN 
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When I come East again I shall bring your railroad bonds with 
me, which will save you the express on coupons,as they are payable 
in N. York. Prospects are fair for cotton, but the corn erop is very 
poor on account of the drought. Heard from U. Gabe; he ts still at 
Waukesha, but is going to Mt. Cummins, Mich., to the Sulphur 
Springs. Hoping you are all well, 

Your loving son, ERNEST. 
231 Endorsed: No. 384. Cireuit court of the United States, 

western district of Tennessee. Eliza Walker v. Manhattan 
Bank. Exhibit.G to Walker's deposition. Filed Feb’y 19, 1885. 
Bell W. Etheridge, clerk. W. B. Weisiger, D. C. 3 
232 Office of Walker’s Sons & Co., cotton factors and commission 
merchants, 276 Front St., second floor. 
Mempuis, TENN., Oct. 1st, 1881. 


My Dear Morner: I sent you to-day exchange on the Bank of 
New York for $409.98, being the interest on all your loans to date. 
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The firm cannot afford to pay more than 6% for money, so they 
objected to pay more to you. I sent you 7% for your lIcan to me. 
Your next interest will be due on the whole amount on Jan’y Ist 
next. We made them payable all at one time, so that know exactly 
when they are due. Hoping you will fast well during your hipper, 
with love to all, 

Your son, ERNEST. 


Endorsed : No. 380. Cireuit court of the United States, western 
district of Tennessee. Eliza Walker v. Manhattan Bank. Exhibit 
H to depo. of Walker. Filed Feb. 19,1885. Bell W. Etheridge, 
cl’k. W. B. Weisiger, D. C. 


233 Office of Walker’s Sons & Co., cotton factors and commission 
merchants, 276 Front St., second floor. 


Mempuis, TENN., Jun’y 13th, 1882. 
My Dear Morner: I just returned from the country, and find 
several letters from you all. Lalso received a telegram that you had 
not received a letter from me for 3 weeks. It is very strange. I 
wrote you not less than a week ago. I cannot see what has caused 
the detention of the mail. Surely you need not worry about my 
welfare; I always manage to keep well. I send you a telegram 
to-day announcing the fact of my good health. Enclosed find 
check on N. York for interest, $521.46; also interest on your R. R. 
bonds, $105.00—making in all $426.46. The People’s Ins. Co. de- 
clared a dividend to-day; will collect same to-morrow and remit to 
you. I notice in the papers that small-pox is bad in Cincinnati. I 
hope Ess. & Adam will take care of themselves & Clara. Uncle 
234 William arrived here last night to look into his affairs. When 
he returns he will give you a full account, no doubt. 
Give my love to all & to yourself. 
Hoping you will not worry about me any more, I remain, as 
ever, 
Your loving son, ERNEST. 


Endorsed: No. 384. Circuit court of the United States, western 
district of Tennessee. Eliza Walker v. Manhattan Bank. Exhibit 
I to deposition of Walker. Filed Feb. 19,1885. Bell W. Etheridge, 
clerk. W. Bb. Weisiger, D. C. 


235 Oftice of Walker’s Sons & Co.. cotton factors and commission 
merchants, 276 Front St., second floor. 


Mempuis, Tenn., Feb’y 11th, 1882. . 
Mrs. Eliza Walker: 

Dear Morner: Enclosed find exchange on Bank of New York for 
81.25, less 25c. for exchange, $81.25—am’t due you for interest on $5,000 
at Manhattan Bank. Weare having beautiful weather here now, 
just like spring, but with you I see it is still cold. You all keep 
very quiet ; have not received a letter from you or any of the folks 
for over a week. 
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Hope you are all well. We have nothing new here. With love to 
all, 
Your Soh, ERN EST. 
Endorsed: No. 384. Cireuit court of the United States, western 
district of Tennessee. Eliza Walker v. Manhattan Bank. Exhibit 
J to Walker’s deposition. Filed Feb’y 19,1885. Bell W. Etheridge, 


clerk. W. B. Weisiger, D. C. 


Oftice of Walker’s Sons & Co., cotton factors and commission 
merchants, 276 kront St., second floor. 
Memputis, Tenn., Jan. 14, 18S. 
My Dear Moruer Dear Mother: Since writing to you yesterday 
in regard to my health and check for $426.26, | send you enclosed 
check from People’s Ins. Co. on German Nat'l Bank of this city for 
$55.00, being oO % dividend on $1,100.00. You can deposit check 
and get the money on it in Phila. Weare all well and hope you 


epee 
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are also in good health. 
Your son, ERNEST. 
Endorsed: No. 384. Cireuit court of the United States, western 
district of Tennessee. Eliza Walker vs. Manhattan Bank. Exhibit 
K to Walker’s depo. Filed Feb. 19th, 1885. Bell W. Etheridge, 
clerk. W.B. Weisiger. D. C. 


237 Office of Walker’s Sons & Co., cotton factors and commission 
merchants, 276 Front street. 


Memputis, TeENN.. Auy. 31st, 1882. 
Dear Evisa: I learn from Ernest that vow all are home again 
from the seashore; trust it did you all some good. The girls, I see, 
are still growing (7. e., older) with no prospects ahead. -I was in 
hopes it would be otherwise; cannot see why they cannot find some 
one that will suit, or are they still so very particular and choicey? 
[ trust they will not have to wait much longer. Ernest ought to 
try, while he is with you, and make up a suitable match for at least 
one of them. I expect vou will get a letter from Hernsa to-morrow, 
as she has promised to write you and to Esther. I heard from Belle; 
she is improving very fast. Enclosed I hand you check for interest 
due from bonds. I thought Lee had sent it up some time ago 
238 until Ernest wrote me you had not received it. Trusting you 
are all in health and very good weather, fine and full, pros- 

pects good, am 
Your bro., GABE. 


Endorsed: No. 384. Circuit court of the United States, western 
district of Tennessee. Eliza Walker v. Manhattan Bank. Exhibit 
L to Walker’s deposition. Filed Feb. 19,1885. Bell W. Etheridge, 
clerk. W. B. Weisiger, D. C. : 
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939 No. 2. PHILADELPHIA, Oct. 13th, 1880. 
Fidelity Insurance, Trust, and Safe Deposit Co. pay to Ernest 
L. Walker or order ten thousand dollars. 


$10,000.00, ELIZA WALKER. 
(Endorsed :) 61. Oct. 21, 1880. Paid Oct. 22,1880. Fidelity In- 


surance, Trust, and Safe Depesit Co. pay to the order of Walker, 


Sons & Co. Ernest L. Walker. Walker, Sons & Co. No. 11767. 
For collection & credit of the Manhattan Bank of Memphis in account 
with the Fourth National Bank of N. Y., New York. Edw. Gold- 
smith, cashier. Pay J. A. Irwin, cashier, for collection, on account 
Fourth National Bank. <A. J. Lane, cashier. J. A. Irwin, cashier. 
No. 584. Circuit court of the United States, western district of Ten- 
hessee, liza Walker vs. Manhattan Bank. ix. “M” to Walker’s 
depo. Filed Feb. 19, 1885. Bell W. Etheridge, cl’k. W. B. Weis- 
iger, D.C. 
240 Memputis, Jan’y 10,’81. 
Dear Bette: Your favor of 12th to hand. Yon say you 
rec'd mine of 9th ultimo containing ch’k. 1am ata loss to know 
what letter you refer to of a month ago. Please explain. I have 
on hand for mama $4,791.75, which I have loaned to Walker’s Sons 
& Co., with interest, till such time as I can find some safe paying 
instalment. At present I can get nothing that will suit, but towards 
spring I expect to find something safe. With love to all, your uncle, 


GABE. 


Endorsed: No. 384. Cireuit court of the United States, western 
district of Teinessee. Eliza Walker 7 frei rrnen Bank. Exhibit 
N to deposition of eliza Walker. riled eb. 19), LSS). Bell W. 
Etheridge, clerk. W. B. Weisiger, D. C. 


24] Oftice of Walker’s Sons & Co., cotton factors and commis- 
sion merchants, 276 Front street. 


Mempuis, Tenn, M’ch 2d, 1882. 
My Dear Morner: Yours received; also sister Bella. Your let- 
ter was not sent to me in the country; same was returned to me 
here. Enclosed tind check on Importers’ & Traders’ Nat'l Bank for 
$79.65, being 35c. for exchange from N. Y.,as the bonds are payable 
there, which caused the delay in sending promptly. U. Gabe will 
have a settlement next week with Mazes, and will send you your 
share of collections. In regard to the $9,764.29, it will be impossible 
for us to spare the money at this season of the year, as we have used 
the money and did not expect von will call for it. The season has 
been a very poor one, and no doubt you read accounts of the over- 
flow, which also tends to damage trade considerable. The Govern- 
ment has sent a boat-load of rations for the sufferers, which 
242 ~=has not arrived yet. We have had nothing but rain for : 
long time until yesterday, when it began toclear up. I hope 
it will continue, so that the river will fall again, but they suffer as 
far north as Cincinnati. I wrote to Clara about a week ago, but 
10—1219 
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have received no answer. Aunt Theresa I do not ask any more why 
she does not write. 
With love to all & lots for yourself. 


Your son, ERNEST. 


Endorsed: No. 384. Circuit court of the United States, western 
district of Tennessee. Eliza Walker vs. Manhattan Bank. Ex. Oto 
depo. of Walker. Filed Feb. 19th, 1885. Bell W. Etheridge, clerk. 
W. B. Weisiger, D. C. 


943 Circuit Court ef the United States for the District of West 
‘Tennessee. 


EvizA WALKER 
i » No. 584. Equity Docket. 
Tue Mannatran Bank. J 


The deposition.of Belle Walker, taken in behalf of the plaintiff at 
the office of L. & E. Lehman this 3d day of November, 1884. 


Notice, caption, and all formalities waived, but exceptions reserved 
as to relevancy and conipetency. 


Int’g 1. What is vour age and place of residence ? 

Ans. Age, 27 years, and reside in the city of Philadelphia. 

Q. 2. What is your relation to the plaintiff? 

Ans. I am her daughter. 
244 Q. 3. Do you make your home with your mother in Phila- 
delphia, and how long have you done so? 

Ans. I do, and have done so during my whole life. 

Q. 4. Were you with your mother in Philadelphia when she re- 
ceived the certificate of deposit filed as Exhibit “A” to the deposi- 
tion of the plaintiff? 

Ans. I was. 

Q. 5. State, if you can, whether that certificate was inclosed with, 
and accompanied by a letter? If you say it was, state who wrote 
the letter, and state whether the letter and certificate were in the 
same handwriting. | 

Ans. The certificate was enclosed in a letter from Mr. Maas, and 
both the certificate and the letter were in the handwriting of Mr. 

Maas. | 
245 Q. 6. Can you say whether or not at any time during the 
summer or fall of 1881 G. H. Judah was in Philadelphia, or 
whether he saw your mother during that fall or summer ? 

Ans. I know that he was not in Philadelphia during that time, 
and that he did not see my mother during that year nor since that 
tiie. 

Q. 7. Please examine the four letters filed as exhibits to the depo- 
sitions of Judah in this case, and state in whose hands they are 
written ? 

Ans. I have examined said letters. I wrote them. 

Q. 8. Did you show any or all of said letters to your mother before 
mailing them ? 
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Ans. The letters of Jan’y 17, ’81, and Ap’l 22, ’81,1 showed 

246 my mother before mailing. The letter of Feb’y 7th, ’S1, I 

wrote and mailed without showing to my mother. That of 

Nov. 18, ’82, mother was — Cincinnati, and I wrote it without her 
eres 9 and so also as to the telegrams. 

Q. 9. Did you send the telegré im exhibited with the deposition of 
Judah and signed “ Belle?” 

Ans. I did. 

Q. 10. Have you seen the original certificate filed as Exhibit “A” 
to the plaintiff 's deposition ? 

Ans. I have seen it during the taking of this deposition, and had 
seen it before. 

®. 11. In whose handwriting is that certificate? 

Ans. It is in the handwriting of Mr. Maas—body & signa- 

ture. 
247 (). 12. Did you, at the date of either of said letters exhib- 
ited with Judah’s deposition, or at the date of said telegram, 
know that the securities mentioned in the certifieate Exhibit “A” to 
your mother’- deposition, or any part of the same, or the proceeds of 
the same, or any part thereof, had been appropriated to the use of 
Walker, Sons & Co.? 

Ans. 2 did not. 

(). . Had you, at any of the dates above referred to, heard from 
any source that they had been so appropriated ? 

Ans. No, sir; I had never heard it. 

Q. 13. When and how did you first hear that the $5,000.00 Gold- 
smith note had been paid, and the money loaned to W alker, Sons & 

Co., or that that note, or its proceeds, had been used to pay 
2948 an indebtedness of Walker, Sons & Co. to the Manhattan 
Bank ? 

Ans. In January, 1883, when Mr. Kramer returned from Mem- 
phis, I was in Cincinnati with my mother & sister, and then for the 
first time heard from him, or through him, that the securities had 
been used. 

@. 14. When and how did you first hear that the $5,200.00 of 
bonds mentioned in the certificate had been pledged to the Bank of 
Commerce to secure a loan of money to Walker, Sons & Co. ? 

Ans. In the same manner and at the same time as stated In my 
last answer. 

(. 15. At the time the letters exhibited with your mother’s depo- 
sition and marked from “ D” to “ L,” inclusive, & “ M®” and “C,” 
were received were you at home with your mother in Philadel- 

phia ? 
249 Ans. I was at home at the ~—e of the wey of all of said 
letters, except those marked “ & “am” & “ii. 

(). 16. Did you read said letters at the time oc were received ? 

Ans. Yes, sir, with the same exception. 

(). 17. Please state when you first saw the letters marked “G,” “H,” 
W ve By 


Ans. I saw them first a short time ago in Philadelphia, when we 
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made a search for such letters as we could find, in order to bring 
them here with us. 

Q. 18. Please state whether or not you understood any of said 

letters as showing or meaning that the securities, or any of 
250 them, or the proceeds thereof, or any part thereof, mentioned 

in said certificate had been used by Walker, Sons & Co. or by 
Judah for that firm ? 

Ans. I never understood anything of that sort. 

(. 19. You have stated that Judah was notin Philadelphia in the 
fall or summer of 188], and has not seen your mother since that 
time; state how you know the fact so stated. 

Ans. I would know from letters that I would receive from home, 
and there was no reason for keeping it a secret, and I would know 
from my brothers & sisters at home at the time. Since that time— 
that is, since the fall & summer of ’S51, I have been with my mother, 
except during part of July, August, September, & part of October, 
1882, and I know I have not seen him. 


251 1X Q. When you were with your mother, did you, as a 
general thing, write her letters for her? 


Ans. Yes, sir; but I did not always submit them to her. 
2X Q. And when your mother was away, did you attend to her 
correspondence for her by opening her letters & answering them for 
her ? 
Ans. | did. 
3 XQ. Were you with your mother in Cincinnati in the fall of 
82 and Jan’y, ’83. 
Ans. Yes, sir; I got there about 25° Dec., 82. 
4X Q. Did your mother remain in Philadelphia during the en- 
tire spring, summer, and fall of 1851? 
Ans. Yes, sir. 
202 oXQ. When Mr. Kramer came back from Memphis in 
Dec., $82, or Jan’y, 85, Upon the occasion of either one or the 
other of his visits to Memphis, did he not bring back a check of 
Walker, Sons & Co. for 1,000.00, or about that amount, for your 
mother ? 
Ans. Yes, sir. 
6X (). You have stated, in answer to the 18 question, that you 
never understood the letters Ex. D to L& N & Oto Mr. Walker’s — 
as meaning that the statements, or any of them, or the proceeds 
thereof, or any part thereof mentioned in said certificate Ex. A to 
your mother’s deposition had been and by Walker, Sons & (o., or 
by Judah, for that firm. Now, did you not understand them as 
showing that Walker, Sons & Co. or Judah were collecting the in- 
terest on said securities for your mother? | 
253 Ans. I understood they were collected by Ernest Walker, 
as a member of the firm of Walker, Sons & Co., for my mother. 
One shows Lee Walker sent the interest. and another shows that 
Mr. Judah sent it, but Ernest; when both those letters were written, 
was at Philadelphia. 
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7 X Q. Do you remember seeing the letter you speak of from Mr. 
Maas after it was received ? 

Ans. Yes, sir; I saw it when it was received & some time before 
it was either lost or destroyed. 

8 X Q. Did you ever write any letters or communications to the 
Manhattan Bank for your mother or its officers about the said cer- 
tificate ? | 

Ans. Only an acknowledgment of its receipt. 

254 Re-examined : 

Q. 1. How was the interest on the money due from Walker, Sons 
& Co. to vour mother payable? 

Ans. Every three months as to part, and every four months as to 
part 

And further deponent saith not. 

BELLE WALKER. 

Sworn & subscribed before me Nov. 5, 1884. 

[SEAL. | | J. M. COLEMAN, 
Notary Public. 
Filed Feb. 19, 1885. 
BELL W. ETHERIDGE. 
W. B. WEISIGER, D. C. 
255 Inthe Cireuit Court of the United States for the Western 
District of Tennessee. In Equity. 
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EiizA WALKER 
rs. -No. 384 
Tne Manuynatran Bank. } 


The deposition of Epwarp GoLtpsMiTrH, taken on behalf of the 
complainant in the above-named cause on the 6th day of Novem- 
ber, 1854, by consent, subject to exception only for competeney 
and relevaney. 

Ques. 1. What is your name, age, residence, & occupation ? 

Ans. My name is Edward Goldsmith; age, 38 years; residence, 
Memphis, Tennessee, and am the casheir of the Manhattan Bank, 
the defendant in this suit. 

(Jues. 2. Llow long have you been such easheir? 

Ans. Since [S78. 
Ques. 3. Were you at any time absent from Memphis since 1878, 
& where? 
56 Ans. I was absent from Memphis between March 24th, 
ISS1, & October Ist, 1885, at New York eity. 
Ques. 4. Who acted as casheir of def’t in vou absence ? 
Ans. Maurice Maas, who was the assistant casheir; he became as- 

sistant cashier in February, 1880. 

Ques. 5. Has your bank, the defendant, since your connection 
therewith as cashier, always been a bank of deposit? 

Ans. Yes, sir. 
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Ques. 6. During that period has your bank made a practice of re- 
ceiving special deposits ? 

Ans. ‘The bank takes care of packages left by customers only, with- 
out compeusation. 

Ques. 7. Do you mean by this that the bank receives packages for 
customers of valuables, such as bonds” 

Ans. Yes, sir; anything that is contained in envelopes. 

Ques. 8. Hasthe bank engaged in this practice with the knowledge 
of its officers ? 

Ans. Yes, sir. 
257 Ques. 9. Has the bank received special deposits, as you 
| have above described, with the assent of the directors also ? 
Ans. I can’t say yes or no, because I don’t know that they did. 

(ues. 10. Did your bank keep a record of special deposits? 

Ans. The bank keeps a book in whicha record is mede of the 
special deposits or packages by number, which is put in a box, & 
when it is taken away a receipt is taken therefor on that book. The 
deposit or package is numbered the same as the entry on the special 
deposit book. 

Ques. 11. How long has your bank kept such a special deposit 
book? 

Ans. Since Feb., 1880, and for several years prior to that time. In 
Febuary, 1880, we revised our syste of keeping a record ef special 
deposits by making an inventory of the packages and numbering 
them. I have here present the special deposit book of the defend- 
ants, which has been in use since February, 1880, and contains en- 
tries of special deposits since that time. 

Ques. 12. Is that book one of the regular books of the bank ? 

Ans. It is one of the auxilliary books of the bank, being a 
258 regular auxilliary book, of which we have a great number. 

Ques. 15. Has it been kept in the place of bussiness of de- 
fendant with the other books of the bank ? 

Ans. Yes, sir. 

Ques. 14. Has it been kept where the directors & officers could 
have access thereto like the other books? 

Ans. If they desired; all the books are accessible to them. 

Ques. 15. Is there any entry on the special deposit book of the 
bonds & securities involved in this suit? If so, please furnish a copy 
thereof, & marked, “ Exhibit A;” make it a part of your deposition. 

Ans. There is, & I furnish a copy thereof, marked “ Exhibit A,” 
&, so marked, attach it to my deposition as a part thereof. 

Ques. 16. Were the bonds involved in this suit purchased on order 
by def’t? : 

Ans. I think they were. They were either so bought by defend- 
ant or sold by it. 

Ques. 17. When def’t bought bonds on order it received compensa- 
tion therefor ? 

Ans. Presumably, because the usual practice is to charge a com- 
mission. I think ¢ small part of the Miss. Central R. R. bonds were 
bought privately by Mr. —— outside of the bank. 
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259 Ques. 18. Were or were not some of the bonds bought in 
New York by Mr. L. Levy, & kept there until about Febru- 
ary, 1882? 

Ans. I don’t, recollect that such is the fact. It may or not be so, 
but I have no present recollection of it, &, perhaps, never did know 
of it. 

Ques. 19. What was the connection of G. H. Judah with the firm 
of Walker, Sons & Co.? 

Ans. I do not know his exact connection. He appeared to be their 
manager, signed their checks, & attended to their bussiness. He was 
either a partner or bussiness manager. I don’t recollect that I had 
any information as to what his connection was with the firm, & my 
idea was, In 1550 & 1851, before my departure from New York, that 
he had an interest in the firm. 

Ques. 20. Was your idea as to his interest based upon the manner 
in which he transacted the bussiness & control he appeared to have 
of the affairs of the firm ? 

Ans. Yes, sir. 

Ques. 21. What interest did you believe him to have in the firm? 

Ans. I can’t say at this time. 
260 Ques. 23. Did you ever, prior to Feb-uary 22nd, 1882, have 
any information as to the nature of his connection with the 
firm of Walker, Sons & Co. ? 

Ans. No, sir. 

Ques. 23. If you cau, please produce statements from the books of 
def’t of the account of Walker, Sons & Co. with the bank. and of the 
notes which they gave the bank & the payments they made thereon. 

Ans. The paper | now produce, marked “ Exhibit B,” and made 
a part of this my deposition, is a statement of Walker, Sons & Co’-. 
account with the bank as prepared by its book-keeper, & I presume 
it is correct. This is not a statement of the entire account, but only, 
as this this exhibit shows, from June 24th, 1881. : 

The paper I now produce, marked “ Exhibit B” & made a part 
of my deposition, prepared also by the book-keeper & believed by 
me to be correct, is a statement of the notes Walker, Sons & Co. gave 
the bank & payments made thereon. 

Ques. 24. Please examine the paper now shown you, marked 
“ Exhibit C” and marked as part of this your deposition. 

[ Ans. ] 
261 Ques. 25. In whose handwriting is it filled up on the face? 
Ans. It appears to be the handwriting of Mr. Maas. 

Ques. 26. In whose handwriting is it signed ? 

Ans. It purports to be signed by Walker, Sons & Co. by G. H. 
Judah, & | believe it to be in his handwriting. 

(ues. 27. In whose handwriting are its two credits on the back of 
this paper ? 

Ans. They appear to be in the handwriting of Louis Goldsmith, 
the teller of the bank. 

Ques. 28. In whose handwriting are the words & figures on the 
back of Exhibit C, which read as follows: “ 600 b’ld’g stock ; 1,000 
B’k Com.” 
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Ans. Those appear to be in the handwriting of Mr. M. Maas. 
Ques. 29. In whose handwriting are the other words & figures on 
the back of said paper, outside of those already referred to ? 
Ans. They appear to be in the handwriting of Mr. M. Maas 
except the endorsement, which is in the handwriting of Mr. 
Judah. 
262 Ques. 30. Was this note given to the bank for advances on 
loans made to Walker, Sons & Co. on or about the time of its 
execution or for what they already owed the bank ? 
Ans. I cannot tell. 
Ques. 31. Could this be made to appear by balancing the account 
of Walker, Sons & Co. as it stood at that time ? 
Ans. According to “Exhibit B” Walker, Sons & Co. were over 
checked at the beginning of Dec. 50th, 1881, $5,691.21. 


263 In the Cireuit Court of the United States for the Western 
District of Tenn. Equity. 


eLizA WALKER ) 
No. 384. 


Us 


Tue MANHATTAN Bank. | 
Direct examination of Epwarp GOLDSMITH continued. 


Questions by Judge WALKER: 


Q. 1. Please state the value of the second-mortgage coupon bonds 
of the Memphis and Charleston, R. R.Co. and of the Mississippi Cen- 
tral R. R. Co. on the 21st day of February, 1882, and in December, 
1882, & please state the highest value of said bonds from the Ist of 
the proceeding dates down to the 19th day of January, 1885, and 
also the highest value of said bonds from the first of the dates above 
given, to wit, February 21, 1882, down to this time. 

A. The figures given in reply to above are made up from records 
of purchases or sales on the books of the Manhattan Bank at about 
the respective dates, except in the case of the highest price for the 
Miss. Central 2 do., which is from memory of a transaction while it 
was in New York, no transaction of so high a price appearing in 


Memphis. 


264 Mem. & Chs. seconds. Miss. Central 2 do. 
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Interest coupons on Mem. [&] Charleston bonds matured semi- 
annually, in January & July; on Miss. Central bonds, Feb’y and 
August. 

Q. 2. Do you know whether Judah had any money in the firm of 
Walker, Sons & Co.? 

A. I do not, of my own knowledge. 

Q. 3. Did you ever hear that he had any money in that firm? 

A. I cannot say that I did. 


. 
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Q. 4. Can you say that you did not? 

A. No, sir; I cannot say that. 

Q. 5. Was it. your belief that he did have money in the firm ? 

A. I presumed that he did have some money there. 

(). 6. State why you presumed so. 

A. Simply from his connection with the firm, & from the fact that 
he managed their bussiness & signed all checks. 

(). 7 Did he ever tell you that he had money in the firm ? 

A. No , sir not that | ‘recollect. 

Q. 8. Did a ever give you to understand in any manner, directly 

or indirectly, that he had any money in the firm ? 
265 A. I eannot recollect that he did or did not. 
Q. 9. Do you know who bought the books of Walker Bros. 
& Co. at the assignee’s sale? 

A. I think Mr. Maas did; I know he did; he'told me so. 

Q.10. Do you know whe ther Judah originally had or ever acquired 
any interest in that purchase’ 

A. I do not know. 

Q. 11. Did you ever understand from Judah how the fact just 
above enquired about was? : 

A. No, sir; 1 never had any conversation with Mr. Judah upon 
the subject. 

©. 12. Did you ever understand from Mr. Maas how the fact was? 

A. I could not say that I did, except that Mr. Maas & Mr. Judah 
were intimate, & he perhaps did, for all I know. 

Q. 15. You left for New York in March, 1881, did you not? Did 
vou know at that time that Maas had purchased the books of Walker 
Bros. & Co.? 

A. Yes, sir. 

Q. 4. When did you first know that fact? 

a..3 heard of it at the time it took place, but I could not Say eX- 

actly about the date. I know it was in ‘80—some time in 1880. 
266 @. 15. Preceeding Noy. 27, ’80? 
A. I think so. 

Q. 16. Were the monies collected on the books & assetés of Walker 
Bros. & Co. that were bought by Maas deposited in the Manhattan 
Bank ? 

- 3 — they were. 

Q. 17. To whose credit ? 

A. I think they were deposited to the credit of M. Maas, ag’nt; I 
never had occasion to know for certain. | 

Q. 18. Did Maas ever tell you what disposition was made of these 
funds? 

A. I cannot recollect that he did. 


\- 


d 


eile 


Q. 19. Did you know or understand from any source what dispo- 


sition was made of them ? 


A. I have no positive information on the subject. 
i 20. Had you no kind of inform: ation—positive or otherwise ? 
. LT simply had an inference that perhaps Mr. Judah or his rela- 


Me es or his former partners hi id an nef rence 1n them, but it was simply 
an inference, arising from the intimacy of parties. 
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Cross-examination of EDWARD GOLDSMITH. 

Questions by Mr. Turney: 

267 Q. 1. Who attended to the bank’s cor-espondence during 
the fall of November, 80? 

A. Mr. Maas & myself. 

Q. 2. Who attended to mailing the letters & seeing them sent off? 

A. I did, sir. 

Q. 3. Did you look over all cor-espondence before mailing & send- 
ing to the post othee ? 

A. Every letter pertaining to the bank’s bussiness at the time was 
read & addressed & stamped by myself, as it was the routine of the 
bank. 

©. 4. Then, if Mr. Maas wrote a letter for the bank, that letter 
would, as a general rule, be examined by you before it was sent to 
the post office ? 

A. Yes, sir. 

Q.5. Did you ever see the receipt of Nov. 27, 1880, a coppy of 
which is attached to the deposition of Adam Kramer? 

A. I have never yet seen it. 

(. 6. Did Mrs. Walker at any time after 27th November, ’80, or at 
any time, ever make any demand on you for the $5,000.00 note that 
you gave to Judah as agent? 

A. No, sir. 

. 7. Did you ever hear from her that she held the bank’s receipt 
for said note? 

A. No, sir. 
268 Q. 5. Did she ever at any time communicate with you or 
make any demandson you asan officer of the bank or in any 
way for the stocks & bonds mentioned in said receipt of Nov. 27, ’80? 

A. I never had any correspondence with Mrs. Walker of any char- 
acter ; never saw her handwriting ; have never seen her, tomy know!l- 
edge, 

(). 9. State now exactly the way in which the $5.000.00 was loaned 
to you on the Ist of Nov., ’80, & for which you gave your note to 
Judah, payable 12 months fixed after date. How did Judah pay 
you over the money ? 

A. Mr. Judah stated to me about that time that he was managing 
some funds for one of his sisters which he desired to invest. I think 
he said—I forget the name of the sister—& as I had purchased some 
stock in the Manhattan Bank shortly before, on which I desired to 


+ 


borrow some funds, he agreed to loan $5,000.00 to me for one vear, 


whereupon I gave him my note for $5,000.00, dated Nov. Ist, paya- 
ble 12 months fixed after date to his order as agent; also 4 notes, 
payable quarterly for interest thereon. He then gave me Walker 
Bros. & Co.’- check for $5,000.00 on the Manhattan Bank, which I 
deposited to my credit in that bank. Attached to that note 
269 as security were 30 shares of my Manhattan Bank stock. 
Q. 10. Will you please file copy of said note as an exhibit to 
your deposition ? 
A. I will do — & mark it Exhibit D. 


ELIZA WALKER. 83 


Q. 11. When your note matured did you wish to recover it or 
did you wish to pay it? 

A. I was asked whether I wished to recover it some weeks before 
maturity, but I replied that I desired to pay it, having no further 
use for the $5,000.00. 

Q. 12. How was the note paid ? 

A. I asked that the note be sent to New York for colleetion, I 
having, meanwhile, removed to New York, which was done. 

Q. 13. Do you remember of seeing Mr. Adam Kramer here at 
any time during the winter of ‘82? If so, state when it was. 

A. I was introduced to him in the office of the Manhattan Bank, 
between Dec. 26 & 30, ’82, by Mr. Maas. 

Q. 14. Did Mr. Kramer say anything to you at that time about 
this matter which is now under controversy in this lawsuit ? 

A. No, sir. 

Q. 15. How came you to be in Memphis at that time? 

A. I came, as I did before, on a visit of inspeetion, being still 

‘ashier of the bank. 
270 (. 16. How were the interest notes on your $5,000.00 note 
paid ? 

A. They were paid at the bank as they matured and charged to 
my account. 

Q. 17. Did you ever buy any books of Walker Bros. & Co. from 
the assignee of that firm or from’any one else? 

(. 18. No, sir; the proposition was made by them, but I declined 
at the time. 

Cross-examined by Judge WALKER: 

Q. 1. State, please, what date your $5,000.00 note was paid «& to 
whom. 

A. It was paid at maturity to Mr. L. Levy, of New York, at his 
banking house in New York; maturity was Nov. Ist, ‘81. 

(). 2. And to whose credit did the proceeds of the note go On the 
books of L. Levy ? 

A. To the Manhattan Bank in Memphis. 

(). 3. Do I then correctly understand that the note before being 
forwarded to New York had been endorsed to the Manhattan Bank 
& that it came to New York as the property of that bank? 

A. It was so endorsed & came th-ough in the regular cou-se to 
be accounted for to.the said bank. 

(). 4. I see from the note that it is payable to the order of 
271 Judah, agent. Did you know at the time of the making of 
the note whose agent Judah was in the transaction ? 

A. I did not know specially at the time. 

Q. 5. At what time did you know whose agent he was? 

A. Some time in 1881, I think, or shortly after making my note. 

Q. 6. Did not Judah tell you whose ag-nt he was? 

A. When I borrowed the note I stated that he said he managed 
the funds for one of his sisters. I knew that he had several sisters, 
two or more. I do not know which one it was he claimed to be aet- 
ing for. , 

Q. 7. You say that when the $5,000.00 loan was made to you by 
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Judah he gave you the check of Walker, Sons & Co. on the Manhat- 
tan Bank ” 

A. Yes, sir. | 

Q. 8. Are you quite sure about this, Mr. Goldsmith; have you re- 
freshed your memory about it ? 

A. Yes, sir; I have a partial recollection and have refreshed my 
memory by referring to the bank’s books & other sources. 

Q. 9. In speaking of your suspervision of the bank’s correspond- 
ence in your cross-examination, did you mean to say that Maas 
might not have written to the plaintiff in this suit enclosing the 

receipt of Nov. 27, 80, & have mailed such letter without your 
272 ~=knowing the fact that he had done so” 

A. I did not mean to say that such a case was impossible, 
but that it was entirely at variance with the routine of the bank’s 
cor-espondence. 

Q. 10. Have you examined the letter-press of the bank to see if a 
coppy of any such letter was upon it? 

A. I have not examined it; I could very readily, of course. 

Q. 11. Did you know, at or about 27 Nov., 80, that the receipt, 
COpPpy of which is appended to Kramer's deposition, had been sent to 
the plaintiff? 

A. No, sir; I did not know. 

. 12. When did you first hear or understand that that receipt 
was In plaintiff’s possession ? 

A. About the ume that the suit was filed ; in January, ’83. 

Q. 13. When & where did you first meet Adam Kramer? 

A. In the office of the Manhattan Bank, between Dec. 26 & 30, ’S2. 

Q. 14. Did you have any conversation with him in respect to the 
matters involved in this suit? 

A. No, sir. 

275 Q. 15. Did Maas have any conversation with him in respect 
thereto ? | 

A. No, sir; not while I was there. I knew nothing about the 
matter at all at that time; nothing was said by Cramer or Maas, [so] 
far as I know. 

Q. 16. Did you have any conversation at all with Mr. Cramer at 
that time? 

A. We merely conversed together pleasantly on different subjects 
for 10 or 15 minuits. 

@. 17. Not upon any matter of bussiness ? 

A. No, sir; not upon any matter of bussiness. 

Questions by Mr. Tur.ry: 

Q. 1. Will you please look at the letter-press of the bank & see if 
you find any letter from Maas to Mrs. Walker enclosing the receipt ? 

A. I will do so, and I find none. 

Q. 2. Did Judah keep an account with the bank as guardian—G. 
H. Judah, guardian ? 

A. Yes, sir. 

(Signed) EDWARD GOLDSMITH. 


Sworned and subscribed before me this 13 Feb’y. 1883. 


(Signed) J. M. COLEMAN, J. P. 
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274 Exhibit “A” to Goldsmith’s Deposition. 
Payments. Discounts. 


No. When made. Amount No. Date. Amount. 


e 1Q56 . Dee 18, [S80 3.623 66 1956 ... Nov. 10, 1880 8.623 66 
ee ‘cs @B, 1666 1,158 33 57 do. 1,158 33 
PETES Jan. 18. ISS] 8.623 79 58 dw, %.623 79 

See $1, 188] 1.857 3007 ....| Dee. 2. 1860 1.857 
cis oe 15, 1881 2.215 79 (os do 2.215 79 
OP ie a6 28, ISS] 1.534 09 do 1,534 

( Dec. 30. T8880 5.500 
2012 ..... {| Gan. 5, ISS] 15,400 012....' Dee. 28, 1880 25,000 
( Mar. 17, 1881 1.100 

ne, Ap’l 18, 1881 2,215 79 206] Jan. 17, 1881 2,215 79 

,_ > en a 5,030 15 BEE vias ae 27, 1881 3,533 15 

OTe cen 28, 188] 2.750 75 73 do. 2.750 76 

2064 ......| May 3, ISS] 1,857 2084 .... oe 31, 188] 1,857 

i SES Ap'l 12, 188] 8.000 2136....; mar. 17, 166] 8,000 

BIG! ween) A) . Bey eee 8 O00 37 do. 8 O00 
RST Ap'l 18. 188] SOM) 2S do. & OOO 
ae Mav IS. 188] 5.000 ie do. 5.000 
i __ June 8, 188] 10,447 68 ?... do. 10,447 68 

+ Se May 23, 188] 8.000 2170...., Ap’l 19, 188] 8,000 

SEE June 8. ISS] 5.000 ~ TRO May 17. 188] 5,000 

ee July 5, 188] 20.000 2313 :....| eune 8, 1881 20,000 

992 5 m Oct. 5. 188] L OOO 9935 July 5, LSS] 4,000 

— = ee Oct. 22. 1881 6.000 3H do. 6,000 
SER Dee. 830. TRS] 5.000 D6 do. 5,000 
i. 7 80. 1881 5.000 do. 5,000 

,. 1% Dee 13. 188) 1500 9364. Oct. 2) 188] 1.500 
as... ean. Br eee G00 27386....' Nov. IF, 1661 600 
Se Dee. 6. 188] 1.500 2404 Dee, 6, 188] 1 500 
( Jan. 50, TSS82 OOo | 
2441 4 Feb. 14, 1882 1.000 » 2441 _. Dec. 30, 1881 13,500 
{ May 1, 1882 11,900 
404; nt aoe g 1&8” 9 OOO 24986 _ Feb. 14, 1882 2,000 
( Mav 23, 1883 1O8 8&6 
i June 30, 1882 7,453 15 
| ss S20. [SS8v 9 57s 53 
957 Oct. 24, 1882 2,84) 12 2571 Mav 1, 1882 18,066 60 
_ Oct. 26, ISS2 2.688 20 ; 
Jan. 4. ISS3 LOO 
ss 1” [S85 7S OO) 
VMioch 7. 1883 535 69 

o572.... {| Get 18, 1882 Gor OY | \o579....| May 1, 1882 5,250 

ati: | Jan. 12, S85 $002 (0 | | . 

2573 .-.| May 18, 1882 1,500 2573 ....' May 1, 1882 1,500 

9606 ....... June 8, 1882 120) 2006 May 27, 1882 1.250 

RR do 1,250 0067: ~ do. 1,250 

~{ Oe do. 2 SOO Og do 2 500 

c i . f 2886 Jun. 20, 1883 2,500 

RS) Pane Oct. 15, 1883 214 6S | 2887 do. 1.076 15 

Balance due: 
254 Balance peace ee ‘ 2 228 15 
PME) ‘6 pS To ?» IRS 32 
OMT ee L.O76 Ld 


$5,589 62 
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LEDGER “D.” 


In account with the Manhattan Bank, Memphis, Tenn. 


Please examine and report upon this account immediately. 


June 


Nov. 


May 


June 
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June 


J u ly 


Aug. 


Oct. 


Nov. 


Dec. 


24. 
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2 checks 


l int. 


+) 

te - = 
‘> 

«? — 
” = a - 
+) 

~ - 

+) 


116 GS 
1.904 OY 


i 
Seid iiinsalink ‘hithineis ! 
BSE frat Sea ISO 75 
sale aa s 1.440 O] 
CLR re ey, 
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i 691 25 
27 pe sia masini ii 158 i”? 


(Endorsed:) No. 384. Circuit court of the United States, western 
district of Tenn. Eliza Walker vs. Manhattan Bank. Exhibit “B” 
to Goldsmith’s depo. Filed Feb. 19th, 1885. Bell W. Etheridge, 
el’k. W. B. Weisiger, D. C. 


277 = $13,500.00. Mempuis, Tenn., December 30, 1881. 
On demand, after date, we promise to pay to the order of 
ourselves thirteen thousand five hundred dollars, for value received, 
and all attorneys’ fees and other costs and charges properly incurred 
in the collection of this debt, payable at the Manhattan Bank of 
Memphis, with interest at six per cent. per annum from date until 
paid, that rate having already been paid until maturity. As col- 
lateral security for the payment of this note, and to secure any other 
indebtedness that may be in existence at maturity hereof from and 
to the parties as herein named, we have deposited with said Man- 
hattan Bank: Two notes of J. Greenwald for $1,300 and $1,350, 
2,650; three notes of Hect & Sturm for $2,000 each, 6,000; six notes 
of H. & L. Silverman for $2,512.70, 2,506.30, 2,450, 2,433, 2,322.25, 
and 2,531, 14,555.25; and agree, in the event of a decline in the 
market value of said collaterals, to deposit with the same additional 
collaterals from time to time in such sufficiency that the salable 
market value of the entire collateralsshall be at least — per centum 
in excess of this specific debt. A failure to deposit additional col- 
laterals as agreed, or to pay the note at maturity, shall be full and 
sufficient authority for said bank to sell the aforesaid collaterals at 
public or private sale without notice, the net proceeds thereof in 
whole or in part as may be necessary to be applied toward the liqui- 
dation of this and other indebtedness herein contemplated; and 
should the proceeds of said collaterals, in the event of such 
278 sale, be insufficient to pay the amount of this debt, together 
with all proper expenses and costs, we hold ourselves, never- 
theless, bound for such deficiency. 
WALKER, SONS & CO., 
Per G..H. JUDAH. 


(Endorsed :) Ree’d on account of Jan. 30 | 82, six hundred dol- 
lars. Louis Goldsmith, teller. Ree’d on account 2 |} 14 | 82, one 
thousand dollars. Louis Goldsmith, teller. Walker, Sons & Co., 
per G. H. Judah, Manhattan Bank of Memphis. No. 2441. No. 
384, Circuit court of the United States, western district of Ten- 
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nessee. Eliza Walker v. Manhattan Bank. Exhibit “C” to Gold- 
smith’s depo. Filed Feb. 19, 1885. Bell W. Etheridge, clerk. 
W. B. Weisiger, D. C. 


279 “Exuipsit D.” 


(Copy of the note made by me Nov. 1, 1880, and paid at maturity, 
Nov. 1, 1881. The figures & words in black are printed in the 
original; those in red are written.) 12 | 20 |84. Edw. Gold- 
smith. 

{ Nore.—Words and figures in brackets are written in the original. ] - 
$[5,000. | Mempuis, Trenn., [ Nov. 1st,] 18[380]. 

‘Twelve months, fixed |, after date [1] promise to pay to the order 
of [S. H. Judah, Esq., ag’t, five thousand & ;';°] dollars, for value 
received, and all attorneys’ fees and other costs and charges incurred 
in the collection of this debt, payable at the Manhattan Bank of 

Memphis, with interest at six per cent. per annum after maturity 

until paid, that rate having already been paid until maturity. As 

collateral security for the payment of this note, and to secure any 
other indebtedness that may be in existence at maturity hereof, and 

to the parties as herein named, have deposited with [said G. H. 

Judah, ag’t, thirty shares, par value six thousand dollars, stock of 

the Manhattan Bank of Memphis, Tenn., represented by certificate 

No. 58]; and agree, in the event of a decline in the market value of 

said collaterals, to deposit with the same additional collaterals, from 

time to time,in such sufficiency that the saleable market 

280 value of the entire collaterals shall be at but — per centum 

in excess of this specific debt. 

A failure to deposit additional collaterals as agreed or to pay this 
note at maturity shall be full and sufficient authority for [said G. H. 
Judah | to sell the aforesaid collaterals at public or private sale, with 
or without notice, the net proceeds thereof, in whole or part, as may 
be necessary, to be applied towards the liquidation of this and other 
indebtedness herein contemplated; and should the proceeds of said 
collaterals, in the event of such sale, be insufficient to pay the amount 
of this debt, together with all proper expenses and costs, [I] hold 
[myself | nevertheless bound for such deficiency. 

(Endorsements on back of the above.) 


\ 


G. H. Judah, ag’t.] 
(Reversed by mistake.) 
[“ysvo [Pay L. Levy, or order, for col- 
‘yqimsplory “PY «FS | 6z | ZL lection, account of the Manhattan 
‘— ‘ON ‘aula, ‘stydmoyy ‘yuvq Bank,Memphis,Tenn. No. 2366. 
uByeyUuRyy ay} Jo ,UNODB ‘uote, Edw. Goldsmith, cash. ] 
-[09 10} ‘1apso 10 * Avg | 
[Paid 11 | 1 | 81, & er'd Manhattan Bank on books, L. Levy. 4G. 


GH Juda Bank of Memphis. No.] 2366. 


ELIZA WALKER. »SO 


281 Endorsed: No. 384. Circuit court of the United States, west- 
ern district of Tennessee. Eliza Walker v. Manhattan Bank. 
Exhibit “D” to Goldsmith’s depo. Filed Feb. 19, 1855. Bell W. 


Etheridge, clerk. W. B. Weisiger, D. C. 
282 Deposition of Adam Kramer. Filed Feb’y 25, 1884. 
' UNITED STATES OF AMERICA, Eastern District of Arkansas: 

Be it remembered that at a regular term of the district court of 
the United States for the eastern district of Arkansas, begun and 
holden at the Federal court-room in the city of Helena on the 2d 

| Monday in Mareh, A. D. 1884, the same being the 10- day of said 
month, there was present and presiding Hon. Henry C. Caldwell, 
judge of said court; D. B. Russell, marshal of said district, and 
Samuel J. Clark, clerk of said court, when, among other proceedings 
had, were the following, on the — day of ——, 1554, a day of said 
term, V1Z: 


283 In the District Court of the U.S. for the Eastern District of 
rir wanda 


RAPHAEL BUCHMAN vs. EL1zA WALKER et als. 


[t is hereby agreed that the depositions of Adam Kramer may be 
taken at the law office of Kramer, Long & Kramer, Cincinnati, O, 
before any notary public, at any time before March next, on the in- 
terrogatories & cross-interrogatories lrereto annexed «& read as evi- 
dence on be half of defendant at the trial of the above cause, further 
notice being waived, saving and reserving all questions as to com- 
petency and relevancy. 

BOBO & PALMER & NICHOLLS 
kor PU. 
H.-A. PACKER « 
STEPHENSON & TREIBER, 
kor Def't. 


Int rrogatoriu 8 


Ist. State your hame, residence, WN occupation. 
254 2d. Are you acquainted with the parties to this suit? 
3d. Do you know anything In regard to the notes & mort- 
gages In controversy in this action, to whom they belong, and how 
they CuiIne into defendant’s possession 

4th. Are vou acquainted with Lee b. Walker, late of Memphis, 
Tenn.? If yea, state fully all conversations & transactions you may 
have had with him in regard to these notes, & give dates. 

Sth. Are you acquainted with G. H. Judah, late of Memphis, 
Tenn.? If yea, state fully what his former occupation was, & give 
the substance of all conversations and transactions you may have 
had with him in regard to the matters in controversy. 

6th. Do you know anything of the indel ‘tedness claimed to be 
due from Walker, Sons & Co. to defendant? If yea, state all you 
know about it. 
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7th. Did you ever have any conversation with the mem- 
285 bers of the firm of Walker, Sons & Co. in regard to the owner- 
ship of these notes? If yea, state with whom, when, & give 

the purport of it. 

Sth. State anything else you may know that may be of benefit to 
either party in this cause. 
STEPHENSON & TREIBER, 

kor Def't. 


Cross- [nite rrogatories. 
Sth, 6th, & 7th interrogatories objected to. 


Ist. What relation, if any, are [you] to the defendant, Mrs. E. 
Walker, or are you connected in any way with her? 
2d. Are you not one of the counsel in this cause? 
od. In your answer as toconversations with different parties state 
who was present, when they took place, and the dates thereof. 
4th. State in your answers to the foregoing interrogatories which 
are from your own knowledge and which from hearsay. 
286 . Sth. In your answer to the 7th interrogatory, if you say 
you had any conversations with any of the members of the 
firm of Walker, Sons & Co.,state who are the members of such firm; 
with which one or ones of said members you conversed ; when the 
conversations took place and the date thereof. 
6th. State fully all thet was said in the language of the party and 
not the purport of it, as asked. 
BOBO, PALMER & NICHOLLS, 


ApAM A. KRAMER, being by me first duly sworn to testify to the 
truth, the whole truth, and nothing but the truth in the action 
pending in the district court of the United States for the eastern dis- 
trict of Arkansas, wherein R. Buchman is plaintiff & E. Walker et 
als. are defendants, in answer to the interrogatories and cross- 

interrogatories hereto attached, testifies and deposes as’ 
287 follows: 
Ist. In answer tothe first interrogatory said Adam A. Kramer 
testified as follows: My name is Adam A. Kramer; residence, 357 
West Fourth street, Cincinnati, Ohio; occupation, att’y ; member of 
the law firm of Long, Kramer & Kramer, Cincinnati, Ohio. 

2d. In answer to the 2d interrogatory he testified: I am uac- 
quainted with the parties to this suit. 

érd. In answer to the 3d interrogatory he testifies: I do know in 
regard to the notes and mortgages in controversy in this action 
that they belong to Mrs. Eliza Walker and — acquired by her in the 
following manner: I went to Memphis, Tennessee, for Mrs. Eliza 
Walker, as her attorney, some time in the early part of 1882, as near 
as I can now recollect; Mrs. Walker at that time was in this city 
in attendance upon my wife, who was her daughter, my wife being 

then very ill and having since died. At the request of Mrs. 
288 Walker, I went to Memphis at said time to see the members 
of the firm of of Walker, Sons & Co. in relation to her claim 


ELIZA WALKER. {] 


against the firm, and met Mr. Lee B. Walkerand Ernest L. Walker, 


two of the partners, and asked them to give me for Mrs. Walker 
paymenton account of her claim orsecurity for it. They stated that 
at that time they could give me certain notes and mortgages which 
they owned as security on account of Mrs. Walker’s claim, and I 
agreed on behalf of Mrs. Walker te accept them; and thereupon 
Ernest L. Walker and Lee B. Walker together left me and said they 
would come back presently and bring me the papers referred to, 
which within about one-half hour or so they did. These notes were 
then delivered with the mortgages in controvery in this action to 
me as the attorney for Mrs. Walker, and, as near as I now 
289 ~=—s can recollect, were endorsed over to her in blank, by Walker, 
Sons WX Co.., with the agreement that the proceeds were to be 
applied on account of Mrs. Walker’s claim against the firm. | 
brought all these notes and mortgages with me to Cincinnati on 
my return, and afterwards delivered them to Mrs. Walker, and at 
her request subsequently caused them to be transmitted to Mess. 
Stephenson & Trieber, att'ys, at Helena, Arkansas, for collection on 
her account. 
4th. In answer to the 4th interrogatory he testifies as- follows: I 
am acquainted with Lee B. Walker. I had a number of conversa- 
tions with him in relation to these notes in controversy. I had ap- 
plied to him for Mrs. Walker for payment or adjustment of 
her claims against the firm, he apparently being in charge of 
the books of the firm. I cannot definitely recollect the time 
of the first conversation, but believe it was during the last 
month of 1882, or thereabouts. He stated that he 
290 ~=could not then pay Mrs. Walker, as he had other obligations 
to meet, and collections were slow, but he would endeavor to 
remit her part of account and see that she was amply protected; 
that the firm had a large amount of outstandings in notes, mort- 
gages, and other assets, which were slow:-of collection at that season. 
This occurred at a former visit, shortly before the time when I 
finally received the notes and mortgages referred to. In the mean- 
time Mr. Walker had neglected sending any money Lo Mrs. Walker, 
on which account I made the second trip shortly thereafter. I now 
recollect more definitely the time. My first visit to Memphis, re- 
ferred [to], was about Christmas, 1882, and the second visit, at 
which time I received the notes and mortgages, was in the early 
part of January, 1883—before the middle of January, I know. At 
this second visit | met J met Mr. Lee Walker again, and 
201 insisted upon some arrangement, as he had not remitted as 
promised. He said he had been unable to collect on the 
outstandings of the firm, as he had hoped. I then, in the presence 
of Ernest Walker. asked of both of them that thev transfer these 
notes and mortgages to Mrs. Walker, and deliver them to me for 
her, to which they both consented, and which was accordingly 
done. Lee Walker had frequently spoken to me about these notes 
and mortgages, and they were delivered to me, as stated, with his 
full knowledge and consent at that time, and he subsequently went 
with me, either the next day or the day afterwards, from Memphis 


feseoe Da ak he nibs cm 


ine. 8 ye EE BE ee 


92 THE MANHATTAN BANK OF MEMPHIS, TENN., VS. 


to Indian Bay, Arkansas, knowing that I had these notes and mort- 
gages in my possession, to see Mess. Silverman, Judah, and others, 
at that place, as to their collection. Ile mentioned to me on board 
the boat once or twice that he had seen Mr. Judah’s wife 
29la after the notes and mortgages had been delivered to me, and 
that she had complained to him that he had consented to de- 
liver them to me, and thought he had better have kept them, so 
that Mr. Judah might be better assisted, but he never made any 
question to me about them himself until after I had sent them to 
Mess. Stephenson & Treiber for collection. On one occasion I be- 
lieve he was in this city, and claimed that his mother was a also a 
creditor of Walker, Sons & Co., and if these notes were collected he 
wanted me to say that an allowance should be made to her. The 
matter then being out of my hands, I could make no promises, and 
told him that I feared there would not be near enough to pay Mrs. 
Eliza Walker- large claim. 
5th. In answer to the 5th Interrogatory he testified as follows: | 
am acquainted with G. H. Judah. His former occupation, 
291b so far as I know, [ was] once a member of the firm of Walker 
Bros. & Co., of Memphis; subsequently a member of the firm 
of Walker, Sons & Co. I met Mr. Judah at my first visit in Mem- 
phis referred to, but be was at home sick, and referred me to Mess. 
Lee & Ernest Walker. I, however, asked him at that time if he 
couldn’t pay Mrs. Walker anything just then. I thought she ought 
to have some security for so large a claim. The only security that 
they could then offer, he said, would be a number of outstandings, 
consisting of notes and mortgages which the firm had received in 
their business dealings with Mess. Silverman, of Indian Bay, Arkan- 
sas, but that they needed them in their business, from which to collect 
to pay the firm obligations as they matured. He said he might give 
ea part of them, but proposed to give mea check for $1,000 on 
291le accountand hecould collect the notes more readily than I could. 
I accepted the check at that time and did not insist upon the 
securities, but before the check was presented Mr. Lee Walker urged 


me to withhold it, claiming that they could not spare the money at 


that time, and the check was not paid. On m~ second visit to Mem- 
phis Mr. Judah was at Indian Bay, where I met him in company 
with Mr, Lee Walker. I told Judah at Indian Bay that Lee and 
Ernest Walker had transferred the notes and mortgages to Mrs. 
Walker, and delivered them to me for her account. Hesaid it would 
be a very difficult matter for me to collect them, being unacquainted 
with the parties and so far removed from the place, and he wanted 
me to turn them over to him. I refused to do this; and he said that 

Mrs. Walker could not derive much benefit from them without 
291d great expense, and that she would probably have to sue most 

of the parties to recover, While he and Mr. Silverman could 
more readily collect them, knowing all the parties, and it would be 
a great benefit to him and assistance to him. I still insisted I could 
not part with them. He became angry and made threats that if I 
didn’t do it Mrs. Walker would get very little out of it, as he could fix 
jtsothatif I would not let him have them he would prevent the parties 
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from paying, claiming that in many instance he and Silverman had 
mortgages securing some of the notes, and that I did not havethe mort- 
gages with the notes. [was firm in my refusal. Before I left him that 
day he again asked me to let him have these notes and mortgages, 
saving he was going Into business again with Silverman, and if 

29le he had these, they would be -the means of affording a_ basis 
upon which he could start in the business at Indian Bay, 
which he contemplated with Mr. Silverman and others, and prom- 
ised from the collections he would from time to time remit to Mrs. 
Walker in part. I declined, however, to accede, and he refused to 
assist me towards the collection. | left the same day with Lee 
Walker and went back to Memphis and Cincinnatti with the papers. 
[ have not seen him since. Lee Walker went with me as far as 
Memphis, and I spoke to him several tims on the way in regard to 
these notes, to ascertain from him the location of the parties and 
the collectability, and he gave me the information as far as he knew. 
6th. In answer to the 6th interrogatory he testifies as folloyvs: I 
know that Walker, Sons & Co. were at the time referred to and 

291f vet are indebted to Mrs. Eliza Walker. The three parties, 
Lee and Ernest Walker and Judah, admitted it to me in the 
conversations | have alluded to. I was also aware of the loan of 
Mrs. Walker of a part of the indebtedness, originally amounting to 
some 9 or 810,000; saw also, and had in my possession at one time, 
notes payabie to Mrs. Eliza Walker, signed by Waiker, Sons & Co. 
for the indebtedness—exact amount I do not now remember—but 
there were two notes, I think, in the rroregate, amounting to about 
$20,000. I was told by Lee Walker and Ernest Walker in Mem- 
phiis, at the time stated, that the money represented by these notes 
was used in the business of Walker, Sons & Co., and that they had 
been paying interest for some time to Mrs. Walker for it. Mrs. 
Walker is a widow, living in Philadelphia, and had leaned this 
money to Walker, Sons & Co. since the death of her husband. 

2919 7th. In answer to the 7th interrogatory he testifies as follows: 
| had several conversations with the members of the firm 

of Walker, Sons & Co. In regard to the owns rship of the notes. 
After they had been transferred to Mrs. Walker and delivered to me 
there was no question about the ownership, so far as [I knew, until 
after I had sent the notes for collection—after I had seen Judah at 
Indian Bay. Before we parted there, and I had persistently de- 
clined to let him have the notes, Judah said to me in substanee, as 
near as Lean recollect his words, that he didn’t propose Mrs. Walker 
should have them all, and if he couldn’t get them he could fix it so 
that Mrs. Walker couldn’t get anything either. I asked him what 
he meant by that, and he said I would see what he meant. I told 
him that if he wanted to try to prevent the makers of the 

291k notes from paying Mrs. Walker, or throwing anything in 
her wav improperly, he would get himself into trouble. He 
replied that he was determined that if he couldn’t get them she 
shouldn’t have them, and if | would allow him & Silverman to 
collect them he would allow her $1,000 cash on account and he and 
Silverman would collect these notes, commence business on them 
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again, and and afterwards pay Mrs. Walker $4,000.00 more in instal- 
ments on account of her claim; but, upon my refusal, he then said: 
Well, “ Vll claim them then in the name of the bank in New York.” 
I told him he should beashamed of himself,and | refused to have any- 
thing further to dowith him about it. Lee Walker was then at Indian 
Bay with me, though not present at the conversation, and on my way 
back to Memphis I told him of Judah’s threats and asked him 
2914 what hemeant. Thereupon Lee Walker told me that some of 
these notes had once been sent to some bank in New York, I be- 
lieve the Importers’ bank, as security for some loan, but the bank 
had returned them to Walker, Sons & Co., and declined to hold 
them as such, and that the bank had nothing further to do with 
them, and that they had been in the possession of Walker, Sons & 
Co. a long while before they were delivered to me. Mr. Walker also 
expressed surprise at Judah’s statement and conduct at that time. 
On my return to Memphis I also spoke to Ernest Walker in regard 
to Judah’s statements, and he told me that [the] Importers’ and 
Traders’ Bank in New York had returned the notes and refused to 
hold them, and that his firm had taken them back a long time be- 
fore, ana they belonged to Walker, Sons &W& Co. at the time 
291) they were transferred to Mrs. Walker. The firm had always 
had possession of them after they had been returned to the 
bank. 
Sth. In answer to the 8th interrogatory he testifies as follows: I 
don’t know of anything else pertinent. 
Cross interrogatories : 
Ist. In answer to the Ist cross-interrogatory he testifies as follows: 
[am ason-in-law of Mrs. Eliza Walker; this is the only relation. 
2d. In answer to the 2d cross-interrogatory he testifies as follows: 
I, of course, have acted as her counsel in these matters and in this 
cause, though not actively engaged in the proceedings or trial of the 
‘ause. I selected Mess. Stephenson & Trieber for her. 
8d. In answer to the 3d cross-Interrogatory he testifies as follows: 
The conversations that | have referred to which took place 
291k atmy first visit, between Lee Walker and Ernest Walker, were 
had when Lee and Ernest Walker were both present. I know 
of no one else present except there was a gentleman seated in their 
office whom I did not know, but who seemed to bea visitor. He was 
only there a short while. The conversation which I referred to 
with Mr. Judah, at Memphis, took place in the parlor of his board- 
ing house. His wife waspresent during a partof the time. I know of 
no one else unless, perhaps, Lee Walker may have been in and out 
of the room. Judah complained of being ill. The other conversa- 
tions referred to with Lee Walker took place when he and I were 
alone together, and the conversation with Judah at Indian Bay took 
place between Judah and myself in front of Mr. Silverman’s house, 
except some general conversation preceding it which took place 
292. inthe house. I know of no one being present. During part 
of the conversation referred to Mr. Silverman was standing 
near us, but I don’t know whether he heard the conversation or not. 
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He appeared as though he did not want to hear it and as though he 
wanted to allow Mr. Judah to have a talk with mealone. The dates 
of these conversations I have given as near as I can now recollect. 
4th. In answer to the 4th cross-interrogatory he says: I have 
given every conversation as it occurred from my own knowledge ; 
J have given nothing from hearsay that I can understand to be 
such. 
5th. In answer to the 5th cross-interrogatory he says: The mem- 
bers of the firm of Walker, Sons & Co., so far as I knew, were Lee 
and Ernest Walker and G. H. Judah; I know nothing about their 
private partnership arrangements, but they all appeared to act 
in that relation; Judah acted apparently in the same capacity 
293 in my negotiations respecting Mrs. Walker’sclaims. I know 
nothing further as tothis. I have already stated which mem- 
bers of the firm I conversed with and the times and _ places. 


6th. In answer to the 6th cross-interrogatory he says: I have 
already, as fully as I can, stated the conversations which took place. 
I cannot recall the language any more definitely, but have given 
the substance of it, as nearly as | can remember it. 


ADAM A. KRAMER. 


STATE OF OHIO, Bets 
Hamilton County, j ig 
[, Samuel Wolfstiene, a notary public in and for the county and 
State aforesaid, duly commissioned and qualified, do hereby certify 
that the above-named Adam A. Kramer was by me first sworn to 
testify the truth, the whole truth, and nothing but the truth, 
294 = and that the deposition by him subscribed, as above set forth, 
was reduced to writing by myself in the presence of the wit- 
ness, and was subscribed by the said witness in my presence, and 
that | am no counsel, attorney, or relative of either party, or other- 
wise Interested in the event of this suit. 
[n testimony whereof I have hereunto set my hand and official 
seal this 27th day of February, 1554. 
[SEAL. | SAMUEL WOLFSTIENE, 
Notary Public in Vv for Hamilton County, Ohio. 


The cost of the within deposition is ten dollars (S10), which I 
desire to be taxed as part of the cost of the cause. 
SAMUEL WOLFSTIENE, 
Notary Public, Hamilton County, Ohio. 


Endorsed: Filed Mareh 3, 1884. Samuel J. Clark, clerk. 


295 UNITED STATES OF AMERICA, 
Eastern District of Arkansas: 

[, Samuel J. Clark, clerk of the United States district court for the 
eastern districtof Arkansas, at Helena, hereby certify that the above 
and foregoing is a true and perfect transeript of the deposition of 
Adam Kramer in the above-entitled cause as the same remains of 
record in my office. 
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In testimony whereof I have hereunto set my hand and affixed 
my official seal, at Helena, this 25 day of April, A. D. 1884. 
SAMUEL J. CLARK, 
Clerk United States District Court. 


Endorsed: Filed Feb’y 25, 1884. Bell Etheridge, ak. W. B. 
Weisiger, D. C. 
296 The following is the deposition of Eugene Mortimer Cave, 
taken in an action in the United States court, wherein Eliza 
Walker is plaintiff and the Manhattan Bank is defendant, pursuant 
to instructions received from Harris & Turley, attorneys for defend- 
ant, dated Feb’y 9th, 1885: 


STraTe OF New YORK, |... 
City & County of New York, |’ 
EuGENE MortTiIMER Cave being duly sworn deposes as follows: 


1. My name is Eugene Mortimer Cave; my age is thirty years; 
my residence is at bergen Point, New Jersey ; my present occupa- 
tion is that of a broker. 

2. I was engageil in the brokerage business in the month of Feb- 
ruary, 1552. 

3. The business of L. Levy in February, 1882, was banking «& 
brokerage. 

4. It was. 

5. A book of record was kept in Feb’y, 1S82. 
297 6. On Inspecting sald book of record I find that 83.000 
Mem. & Ch’s. R. R. 2d-m’t’g. b’ds were held for ate. of Man- 
hattan Bank, Memphis, Tenn., in Feb’y, 1882. 

ae find from some source (the book of reeord) that the borids 
were shipped by L. Levy to Manhattan Bank, Memphis, Tenn., 
per Adanis express (A.. on February %4th. LSSY. 

8. The only evidence [ have of Mr. Levy’s having gotton his re- 
ceipt back is in the following extract from a letter rec’d from Mr. 
Maas af cash., dated Feb’y 27th, 1882, as follows: “I have ree’d your 
favors of the 23rd & 24 inst., also 3,000 M. & C. 2d — by express. I 
enclose your receipt duly cancelled. The receipt herein mentioned 
~annot at present be found. 


Answers to Inte rrogatoru 8. 


Int. 1. He is. 
Int. 2. General broken, and had occupied same for about three 
years. 
298 Int. 3. Mr. Edward Goldsmith, now eashier of the Man- 
hattan Bank, was, in Feb’y, 1882,in Mr. L. Levy’s service. He 
was general manager of Mr. Levy’s business, and had been connected 
with sald business for about one year. 
Int. 4. Banking brokerage, at No. 8 Wall St. 


Int. 5. I only know that, from inspection of Mr. Levy’s book of 


record, he (Mr. Levy} held 3,000 Mem. & Ch’s, 2d-m’t’g. b’ds for 
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account of Manhattan Bank, Memphis, Tenn. I was not present 
when Mr. Levy received the bonds, nor did [ have any connection 
whatever with ‘the delivery of said bonds. 
Int. 6. My only knowledge of a receipt being returned to.Mr. Levy 
is from Mr. Maas’ letter (acknowledging receipt of the bonds at Mem- 
phis), Feb’y 27th, referred to above 
299 Int. 7. | was Mr. Levy’s broker. 
Int. 8S. Mr. Levy is a stockholder & a sinester of the Man- 
hattan Bank. 
Int. 9. He does attend to business for the bank in New York city, 
& did so in Feb’y, LSSz. 


EUGENE M. CAVE. 


Sworn to before me this 24th day of February, 1885, as witness 
my hand & oflicial] seal 
IRA H. TUTHELL, 
(30) Notary Public in and for the City, County, 


and State of N if bork, Ll) Wall street, New York. 


[Endorsed :] No. 384. Circuit court of the United States, western 
district of Tenn SSCe, eliza Walker .. City of Memphis. Depo- 
sitionof Eugene M.Cave. Filed Feb’y 25th,1882. Bell W. Etheridge, 


clerk. W.B. Weisiger, D. C. 
>A HM) Transcript of Reeord i }, a] KK } 25. SD. 


Unirep Srates OF AMERICA, Lastern District of Arkansas : 


Be it remembered that at a regular term of the district court of 
the United States for the eastern district of Arkansas, begun and 
holden at the Federal court-room, in the city of Helena, on the 2d 
Monday in Mareh, A. D. 1884, the same being the 10-day of said 
month, there was present and. presiding Hon. Henry C. Caldwell, 


judge of said court; James ‘Torrens, marshal of said district, and 


Samuel J. Clark, clerk offsaid court, when, among other proceedings 
had, were the following, on the — day of ——, 1884, a day of said 
term, VIZ: 

Partial Transei ipl of. Record. 


30] In the District Court of the United States for the Eastern 
District of Arkansas, at Helena. In Equity. 


RAPHAEL BucHMAN vs. Ev1zA WALKER ef als. 
Answer and cross-bill +) defendant Kliza Walker. 


The defendant, Eliza Walker, for answer to the plaintiff’s bill, says 
it is not true that said notes described in the complaint were ever 
hypothe cated or p| “lged with plaintiff to secure any sul of money 
due him from Walker, Sons & Co., but on the contrary she alleges 
the truth to be that plaintiff never did have any right, title, or interest 
whatever in and to said notes orany of them. Defendant denies that 
in December, 1882, or at any other time, plaintiff sent said notes to 
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said Walker, Sons & Co.; the same were delivered to one G. H. 
302 Judah to be returned to plaintiff, and then fraudulently appro- 

priated by Ernest Walker, and without any consideration, and 
with a fraudulent intent, delivered to defendant; but she declares the 
truth to be that said notes had been the property and in the posses- 
sion of said Walker, Sons & Co. ever since October, 1862, and up to 
the time the same were transferred and assigned to this defendant; 
that plaintiff had no right or claim to said notes; that said G. H. 
Judah was a silent member of the firm of Walker, Sons & Co., as 
owing to the fact that but a short time prior thereto he had sus- 
pended in business with liabilities of several hundred thousand dol- 
lars stili unsatisfied; he was afraid to transact business under his own 

name, and as such member of said firm of Walker, Sons & Co. 
303 he had an interest in said notes, but not as agent for plain- 

tiff, who was too well acquainted with the character and 
standing of said Judah to entrusting [him] with any valuable prop- 
erty. 

Defendant further states that the true consideration of the assign- 
ment, transfer, and delivery to her of said notes by Walker, Sons & 
Co. was that when or about the time that said firm was organized 
she loaned to them of her own money, most or nearly all of which 
she had but recently before that time collected on several policies on 
the life of her deceased husband, the sum of twenty thousand 
($20,000.00) dollars, for which [she] was to receive interest at the rate of 
— per cent. perannum; that having confidence in the honesty of said 
parties she required no security, and more especially relving on the 

honesty and integrity of said Judah, who was a silent mem- 
304 ber of said firm, who violated all her confidence, and, acting 

in collusion with a certain bank in Memphis, has endeavored 
to defraud and cheat this defendant in every possible way. 

That in January, 1883, at the time the said Walker, Sons & Co. 
found themselves to be insolvent, Ernest Walker, one of the firm, for 
the purpose of securing ¢o this defendant for the large sum of money 
due her, assigned and delivered said notes, for and on behalf of said 
Walker, Sons & Co., to this defendant, and she now holds said notes 
as such security In 200d faith. 

Defendant admits that said H. & L. Silverman and Walker, Sons 
& Co. are wholly insolvent, but she denies that she is insolvent, but, 
on the contrary, alleges that she is indebted to no one, and is a 
widow, living with her family of children in the city of Philadel- 

phia, Pa. 
305 Defendant further states that plaintiff’s claim to theowner- 

ship of said notes is wholly false and is only made for the 
fraudulent purpose of aidingand assisting said H.& L. Silverman and 
said Judah, whois now a partner in — business of said Silyerman’s, 
to cheat & defraud this defendant out of her money for their benefit, 
and for no other purpose is this suit instituted by plaintiff. And 
having fully answered defendant prays that this bill be dismissed 
and that she have a descree for the money now in the registrv of 
this court in this action. And by way of a counter-complaint and 
cross-bill against the said Raphael Buchman the defendant in the 
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original bill and piaintiff in this cross-bill, Eliza Walker, complains 

of said Raphael Buchman, who is asked to be made a_ party 
006 defendant to this cross-bill, and charges that the said H. & L. 

Silverman and G. H. Judah, shortly after the failure of the 
firm to which they belonged, fraudulently and corruptly formed a 
copartnership to carry on business at Indian Bay and St. Charles, in 
the State of Arkansas, using as their capital the assets belonging to 
their former respective firms, and which they had successfully se- 
creted from their creditors; that being unable to carry on said 
business in their own name they organized a corporation under the 
laws of the State, of which H. Silverman is president, L. Silverman 
a director, and Judah secretary and treasurer. 

That defendant in this cross-bill, Buchman, for the purpose of 

assisting them in their fraudulent desigus & attempts to collect and 
enable them to appropriate to their own use, not only the 
307 ~—assets which belong to the late firm of H. & L. Silverman, but 
also to obtain the notes in controversy in this action and 
thus defraud this plaintiff out of the money justly due her, permitted 
said parties to use his name and claim for him the ownership of said 
notes; also to collect the same and foreclose mortgages given to 
secure said notes as if in truth and fact he was the owner of them. 

That by reason thereof said parties, for and in behalf of said Buch- 
man, have collected on said notes and taken property from the 
makers thereof, and also taken new notes and securities satisfying 
the old mortgages of record, amounting in value to several thousand 
dollars, but the exact amount plaintiff in this cross-bill is unable to 
tell, nor the names of the various parties from whom said collections 

were made, or new securities taken. 
308 That said Buchman and his pretended agents well knew 
that they had no authority or right to collect the same, as 
the said notes were the property of your oratrix, and that although 
payment to him or his agents by the makers of said notes was no 
payment at all, still nearly all of said debtors are wholly insolvent, 
and the mortgaged property was the only means of enabling the 
holder of the notes to collect them, and that having been taken and 
disposed of by said Buchman, this plaintiff is wholly remediless at 
law; that although said Buchman did not have possession of said 
notes, thev being in plaintiff’s possession, yet the said debtors, being 
mostly ignorant people, inexperienced in business matters, and 
ignorant of the law, were induced by threats & promises on the part 
of the said Buchman’s agents to pay the money or deliver the 
309 property over to them, under the impression that they were 
really entitled to collect the same. 

Wherefore plaintiff, in this cross-bill, prays for a discovery from 
said Buchman, defendant herein, requiring him to state and answer 
fully under oath— 

First. What amounts of money he or his agents have collected 
on said notes, giving the names, dates, and amounts collected from 
each person. 

Second. What property he has received or caused to be taken from 
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the makers of said notes, giving the names, dates, and vaiue of 


property in each instance. 

Third. For what amounts he has taken new securities, giving the 
names, dates, and a description of the property on which said se- 
curity is taken. 


And that upon the final hearing of this bill she have a decree 
against said Buchman for the amounts so received and col- 
310 leeted by him or his paid agent ;. “as hereinbefore charged, 


with interest ther on.and that he be cl clared a trustee for your 

oratrix as to the property held by him ius mortgagee or otherwise On 
account of sald notes, and that he Ly required to transfer said SO- 
curities properly endorsed to her, and for such other relief as in 
equity she may be entitled to. 

STEPHENSON & TREIBER, 

H. A. PARKER anpb 

LONG, KRAMER & KRAMER, 

Solicitors for Def’t & Plaintiff in Cross- Bill. 


STATE OF PENNSYLVANIA. | 
County ot Philade Iphia, j 


es « 


Eliza Walker states on oath that the allegations Wn the lore going 
answer & cross-bill are true to the best of her knowledge and belief. 


ELIZA WALKER. 


ol] Subseribed and sworn to before me, a notary public in and 
for the county & State aforesaid, this twenty-first day of Au- 
gust, 1585. 
THOS. M. LONGCOPEE, 
Notary Public in & for Philad lphia County, Penn. 


Endorsed: Filed Aug. 27, 1888. Samuel J. Clark, clerk. 


Deposition of Mrs. Walker 


UNITED STATES OF AMERICA, STATE OF PENNSYLVANIA. 
County ot Philade ll id. ( aty of Philade Iphia : 


| certify that on the twenty-seventh day of September, A. D. 1883, 
before me, a notary public in and for the city and county of Phila- 
delphia aforesaid, in the State of Pennsylvania aforesaid, duly com- 

missioned and qualified at —, in said city, county, and State, 
812 between the usual hours of business, was produced to and 


personally came before, Eliza Walker, a witness in behalf of 


the defendant, to depose In a cause depending In the district court 
of the United States for the eastern district of Arkansas, wherein 
Raphael Buchman is plaintiff and Ellen Walker is defendant in an 
action in equity, and whose testimony is alleged to be material in 
said civil cause in behalt of the defendant. 

And said witness, being of lawful age and sound mind, and being 
by me first carefully examined, cautioned, and duly sworn to testify 
the whole truth and nothing but the truth touching the matters in 
controversy in said civil cause, did depose and say as follows, in 
answer to the interrogatories hereto annexed, marked 'T. M. L.: 


Me cle ca an eee 
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313 As to Ist. Eliza Walker; No. 510 N. 5th St., Philadelphia; 
household duties. 

As to 2d. I am the defendant in this sunt. 

Third. I am the owner of the notes in controversy in this suit. 

kourth. | became the owner of these notes January, LSS3. | re- 
ceived them from Walker, Sons & Co. through my attorney, Adam 
A. Kramer, Esq. The notes were transferred to me to secure notes 
which I held of Walker, Sons & Co., which I send herewith. (A 
COPY of each is hereto appended.) ‘These notes are evidence of the 
money due me as the notes of Walker, Sons & Co., and still unpaid. 

ifth. The se notes were Orly nto me to secure the pavinent of two 

notes, debts due me by Walker, Sons & Co... and at the time they 

were given me nineteen thousand seven hundred and sixty- 

314 four dollars and twenty-nine cents was due me by said 

Walke r, Sons & Co., and that amount is stil] due me and 
nothing has been paid on account thereof sinee then. 

Sixth. I never knew or heard of Buchman’s claim to be the owner 
of said notes or his having any interest whatever in them until this 
suit was brought. 

Seventh. I know nothing whatever of Buchman’s claim to said 
hotes, 

Kiehth. know nothing that will thar Wahy light Ol this contro- 
versy further than as stated above. The money was advanced and 
paid by me to Walker, Sons & Co., and | have never received any- 
thing in return for it except the notes mentioned, which are unpaid 


Cross-interrogatories: 
First. ] advanced Walker, Sons & Co. the money iV took 
315 their notes, which were and still are unpaid. The notes in 
controversy were transferred to me to secure the payment of 
the notes of Walker, Sons & Co. 

Second. The li bt of Walker. Sons & Co. to me was contracted, 
praart of it. in October, 1880, and the balance of it at intervals between 
January & June, 1881. On Oct. 15th, 1880, 1 advanced Walker, 
Sons & Co. SiO000. January 14. 1SS1. | advaneed $4.791.75. On 
I b’\ ~8. 188], I advanced to them 82.000. On June 6,781, I ad- 
vanced $2? 972.04, ior which they gave me the notes, i COpYyV of which 
are appended hie revo. At the time the notes were received by ne I 
thought the financial condition of Walker, Sons & Co. was good. I 
“in now referring to the notes eiven me and sloned by Walker, Sons 

& Co., but when the notes In controvs rsy were assigned to me 
O16 [ did not knew their tinancial condition except that they 

were slow in paying me my interest. The notes of Walker, 
Sons & Co. were due June 1, 1SS82. 

Third. I never had any other security for the money advanced to 
Walker, Sons & Co. except their notes and the notés and mortgages 
1n) controversy sent to Ilelena, and I now am secured in no other 
way. [am not the plaintiff against the Manhattan Bank in an 
action to recover the same debt. My suit with them is for another 
debt and had nothing to do with the notes in controversy. I am 
not trying to collect it from any one else. 


ale ct — 
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Fourth. I do not know of any seizure or legal process against 
Walker, Sons & Co. prior to the transfer of said notes tome. I do 
not know whether they were doing business at the time. 

Fifth. They are all relatedto me. Ernest L. Walkeris my 
317 son. Leon Walker is my nephew. G. H. Judah is a connec- 
tion by marriage. 

Sixth. Walker, Sons & Co., by my attorney, Adam A. Kramer, 
Esq. 

ELIZA WALKER. 

Sworn to and subscribed before me this 27th day of September, 

A. D. 18853. 


[SEAL. | 


THOS. M. LONGCOPEE, 
Notary Public. 


Copy of Note. 


$9,764.29. Menpuis, Tenn., May 31, 1882. 
One (1) day after date we promise to pay to the order of Mrs. 
Eliza Walker ninety-seven hundred sixty-four 3,*, dollars, with in- 
terest at 6% after maturity. 
(Signed) WALKER, SONS & CO. 
Value received. 
No. —. 
Due —. 
$10,000.00. Mempuis, Tenn., May 31, 1882. 
One (1) day after date we or either of us promise to pay to the 
order of Mrs. Eliza Walker ten thousand dollars, with interest 
318 at 7 per [cent.] after maturity. 
(Signed) KE. L. WALKER. 
WALKER, SONS & CO. 
Value received. 
No. —. 
Due —. 
The above copies of notes are made by me from what are repre- 
sented to me to be the originals now before me. 
THOS. M. LONGCOPEE, 
Notary Public. 


In the District Court of the United States for the Eastern District 
of Arkansas, at Helena. In Equity. 


RAPHAEL BucuHMAN vs. Et1zA WALKER ef als. 


It is hereby agreed that the depositions of Eliza Walker may be 
taken upon the interrogatories and cross-interrogatories hereto an- 
nexed before any notary public, and thereupon read in the 

319 above-entitled cause, pending in the same court on the law 


——— 
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side thereof, wherein the question of ownership of the notes in con- 
troversy in this suit is involved. 
SECIL BOBO, Att'y for PUT. 
STEPHENSON & TREIBER & PACKER, 
: Attys for Def’ts. 


Yr 


T. M. L.—Interrogatories to be propounded to Mrs. Eliza Walker 
and to be answered under oath by her: 


First. State your name, residence, and occupation. 

Second. Are you one of the defendants to this suit? 

Third. Who is the owner of the notes in controversy ? 

Fourth. If you say that you are the owner of them, please state 
fully when vou became the owner of them, who you received them 
from, what consideration you paid for them, when and to whom you 

paid it, and if you have any written evidences thereof file 
320 them herewith as part of your deposition. 

Fifth. If you state that the consideration for the transfer of 
these notes now in controversy to you was to secure to you the pay- 
ment of a debt due from Walker, Sons & Co., please state how much 
was due you at the time these notes were transferred and delivered 
to you, and state also whether any payments have been made to you 
on account of that indebtedness since then. If so, how much have 
you received, and how much is still due you from said Walker, Sons 
& Co. this day? 

Sixth. Did you ever hear of plaintiff Buchman’s claim to be the 
owner of or having any interest whatever in and to said notes? If 
so, when were you first informed thereot”? 

Seventh. Do you know anything whatever of Buchman’s claim to 
the ownership of said notes? 

Eighth. State anything further you may knowof the matters 
321 in controversy herein that may be of benefit to plaintiff or 

defendants, or that will throw any light on the subjects in 
controversy. 
STEPHENSON & TREIBER & PACKER, 


Solicitors for Defendants. 
( TO88- Inte rrogatorv s. 


Ist. If, in answer to the third interrogatory, you say you are the 
owner of the notes in controversy, please state when you became 
such, and what you paid for them. 

2d. If vou state, in answer to the 5th interrogatory, that the notes 
were transferred to you to secure a debt due you from Walker, Sons 
& Co., please state when the debt was contracted, when due and the 
nature thereof, when the notes were so transferred to you, and the 
financial eondition of Walker, Sons & Co. at the time the transfer 
was so made. 

3d. If you say the notes were transferred to you to secure 
322 a debt, state what other security you held at the time or now 
for the same debt, and whether or not you are not now plain- 
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tiffin an action against the Manhattan Bank to recover the same 
debt from the bank or from any one clse. 

4th. State whether or not the assets, or any part thereof, of the 
firm of Walker, Sons & Co. had been seized by legal process sued 
out by their creditors prior to the transfer to you of said notes, and 
to what extent, and were they doing business at the time”? 

5th. What relation, if any, are you to the members of the firm of 
Walker, Sons & Co., or to any of them ” 

6. State who delivered you the notes. 

SECIL BOBO, 
kor Plaintiff. 


323 Deposition of Lee Walker. 
U.S. Dist. Court, at Helena. 
KE. WALKER vs. C. D. Dawson. 
Interrogatories to be propounded to Lee Walker. 


Ist. State your name, age, residence, and occupation. 
2d. Are you acquainted with the parties to this suit, with Walker, 
Sons & Co. & R, Buchman, or any of them? Are you related to 
any of them, & in what way” 
3. Were you a member of the firm of Walker, Sons & Co. in 1882 
& 1883; and, if yea, who kept the books of said firm? 
4. Were you familiar with the business of said firm ? 
5. If you say you were the book-keeper of said firm, state 
324 if said books showed any indebtedness, & for what amount, if 
any, to Mrs. E. Walker, the plaintiff in this suit. 

Did the firm of Walker, Sons & Co. have any business trans- 
actions in 1882 with R. Buchman, of New York? If yea, state all 
you know concerning the same. 

If said firm borrowed any money of or through him, state what 
security or collaterals, if any, they gave him. 

8. State what became of said collaterals or securities, if you know. 
9. State fully and particularly all vou know concerning the whole 
transaction beneficial to either party. 
SECIL BOBO anp PALMER & NICHOLS, 
kor R. Buchman. 


325 ( TO88- Interrogator 8. 


First. What is your present occupation, & is Raphael Buchman 
one of your emplovees” 

Second. If you state what became of the collaterals alleged to 
have been delivered to Buchman please state fully when they were 
returned to Walker, Sons & Co., by whom they were returned, how 
they were returned, by mail or otherwise, and what were the in- 
structions in regard to them accompanying the note? 

Third. Were any other note- except those in controversy ever sent 
sent by you or Walker, Sons & Co. to the Importers’ & Traders’ Bank 
of New York? If so, when, what kind of notes, & for what pur- 


pose? 


mg 
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fourth. Did you shortly after the failure of Walker, Sons & Co. 

meet Mr. Adam A. Kramer, att’y for Mrs. E. Walker, plaintiff 

326 herein, in Memphis and converse with him in regard to the 
notes how In controversy ¢ 

Fifth. Did you then and there tell Mr. Kramer that the money 
claimed by Mrs. Walker from Walker, Sons & Co. was justly due 
her? 

Sixth. Did you then and there state to Mr. Kramer that the notes 
now in controversy were the property of Walker, Sons & Co., subject 
to their disposal ? 

Seventh. Did you then and there consent to the delivery of these 
notes to Mr. Kramer for Mrs. Walker & state that you hoped she 
would succeed [in] getting out of some of the money due her from 
Walker, Sons & Co? 

Eighth. Were not a large number of these collateral notes, espe- 

cially those for large amounts, sent by the Importers’ & Traders’ 
327 Bank of New York to their Memphis correspondent for col- 


lection, & at maturity paid by Walker, Sons & Co. to the 
bank holding them for account of the Importers’ & Traders’ Bank ? 
Ninth. Were you present at the time these notes are alleged to 
have been delivered to Mr. Buchman? If so, state where& when it 
occurred, , 
Tenth. Did you have any conversation or correspondence with 
any parties as to-what you should testify in this case? If so, state 
v with whom & when; if correspondence produce the letters « file 
them herewith. 
LONG, KRAMER & KRAMER, 
STEPHENSON & TREIBER, & 
Ht. A. PACKER, Sol’s for PUP. 


['. S. District Court. at Helena. 
BE. WALKER v. C. D. Dawson. 


328 The deposition of Lee Walker, taken on the 7th day of Decem- 
ber, ISS3, between the hours of eight o'clock a.m. and 

five o'clock p. m., at the oftice of William F. Lett, No. 335 Broad- 

; way, in the city of New- York, county of New York, and State of 
New York, to be read as evidence in an action between E. Walker, 
plaintiff, & C. D. Dawson, defendant, pending in the U.S. dist. 


mci, lay 


court at Helena, Arkansas. 

de Lee WALKER, being duly sworn to speak the truth, the whole 
’ truth and nothing but the truth, deposeth & says, as follows: 

: lst Int. To the first interrogatory he saith: My name is Lee B. 
Walker; I ain twenty-six years old; I reside in Philadeiphia; am 
not engaged in any business at present. 

2d Int. To the second interrogatory he saith: [ am acquainted 


with the plaintiff in this suit, but not with the defendant, C. D. 
Dawson; am also acquainted with Mr. R. Buehman, and 

329 have been a member of the firm of Walker, Sons & Co. I 
am a nephew of the plaintiff. 


14—1219 
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od. To the third interrogatory he saith: I was a member of the 
firm of Walker, Sons & Co. in 1SS82 & 1SS5, & kept the books of the 


firm. 
4th. To the fourth interrogatory he saith: Yes, as regards any 
direct transaction made by the firm. 


5th. To the fifth interrogatory he saith: I was the book-keeper of 
said firm; there was no direct entry of a eredit on the books of 


Walker, pons & Co. in favor of Mrs. Io. Walker, but there Was a 
credit on bills payable account of some ninety-seven hundred dollars 
for money be lon: Inge LO Mrs. I. W: ilker. 
6th. To the sixth interrogatory he saith: The firm of 
330 Walker, Sons & Co. had considerable business transactions 1n 
1882 with Mr. R. Buchman. Mr. E. L. Walker, of the firm of 
Walker, Sons & Co., went to Mr. Buchman in order to negotiate a 
loan in the month of June, 1882; he negotiated for a loan through 
Mr. h. Buchman from the lmporte 's’ W Traders’ Bank ot New York. 
amounting to twenty-two thousand dollars, and in the month of 
July negotiated a further loan through Mr. Buehman for six thou- 
sand dollars. These two loans were made to Walker, Sons & Co. by 
the Importers’ & Traders’ Bank on Walker, Sous & Co.’- notes ma- 
turing at different dates, and were guaranteed to the Importers’ & 
Traders’ Bank by Mr. R. Buchman. 
7th. To the seventh interrogatory he saith: To secure Mr. R. 
Buchman for his guarantee of the loan we delivered to Mr. R. Buch- 
man a number of notes, including the ones now in controversy, as 
collaterals. 
Oo Sth Int. To the eighth interrogatory he saith: At the re- 
quest of Walker, Sons & Co., made to Mr. R. Buchman, the 
collateral notes were all sent to Walker, Sons WV ('o. for collection. 
9th. To the 9th interrogatory he saith: Mr. Ernest L. Walker, of 
the firm of Walker, Sons & Co., went to New York to effect a loan on 
notes of Walker, Sons & Co. He called on Mr. R. Buchman and re- 
quested him to effect the loan. Mr. R. Buchman obtained the desired 
loan from the Importers’ and Traders’ Bank of New York, and gave 
his personal guarantee to the Importers’ and Traders’ Bank for the 
amount obtained. In order to secure Mr. R. Buchman against any 


loss, he having guaranteed the amount, we gave him a number of 


our bills receivable, and the notes now in dispute were amongst the 

number. Atthe special request of Walker, Sons & Co. the notes 
332 were returned to Walker, Sons & Co. for collection. The notes 

belonging to Mr. R. Bochman and now held by Mrs. E. Walker 
were delivered to her without the knowledge or consent of any of the 
firm of Walker, Sons & Co., except her son, E. L. Walker, and she 
obtained them from her son after the failure of Walker, Sons & Co. 
The notes were the sole property of Mr. R. Bochman until Mr. E. 
L. Walker undertook to appropriate them for the benefit of his 
mother. 

Cross-exam ination : 


X Int. 1. To the first cross-interrogatory he saith: Iam unem- 
ployed at present. Mr. R. Bochman is not one of my employees. 
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X Int. 2. To the second cross-interrogatory he saith: The collateral 
notes delivered to Mr. R. Bochman were sent to Walker,Sons & Co. 
at various times before maturity. ‘They were sent through the Im- 
porters’ and Traders’ Bank by mail,and instructed in regard to them 
to send renewals or others. 

X Int. 3. To the third cross-interrogatory he saith: There were 
no other notes sent to the Importers’ and Traders’ National Bank of 
New York, but some of the collateral notes maturing prior LO the 
maturity of the loan were replaced by renewals. 

X Int. 4. To the fourth cross-interrogatory he saith: Yes. 

X Int. 5. To the fifth cross-interrogatory he saith: I did not. 

; X Int. 6. To the sixth cross-interrogatory he saith: I in- 

303 formed Mr. Kramer that the notes now in controversy were not 

the property of Walker, Sons & Co., but belonged to Mr. R. 
Bochman. 

X Int. 7. To the seventh cross-interrogatory be saith: No; I did 
not. | 

X Int. 8. To the eighth cross-interrogatory he saith: Some of the 
collateral notes, not a large number, sent by the Importers’ and 
Traders’ Bank to their Memphis correspondent for collection, which 
were paid by Wilkinson & Co. by their drafts for the same amounts 


made on Mr. R. Bochman, — by his consent sent to Walker, Sons 
& Co. by telegram ; otherwise they would and could not have been 
paid, 


X Int. 9. To the ninth cross-interrogatory he saith: I was not 
present at the delivery of all the notes, but some of them were sent 
direct from Memphis. 

X Int.10. To the tenth cross-interrogatory he saith: I had a con- 
versation with Mr. R. Bochman in the month of September in regard 
to this controversy, and informed him that if any testimony should 
be required in this case that I was prepared to [tell] the truth, as | 
did in the foregoing. There was never any correspondence in the 
matter. 

LEE B. WALKER 
STATE OF NEw York, | 
County of Ne w York, | 


- 88. 


[, William F. Lett, a notary public in and for said State and 
county, do certify that the foregoing deposition of Lee Lb. 
354 Walker was taken before me and wasread toand subscribed by 
him in my presence at the time and place mentioned in the 
caption, the said Lee B. Walker having been first sworn by me that 
the evidence he should give in the action should be the truth, the 
whole truth, and nothing but the truth, and his statements were 
reduced to writing by me in his presence, neither plaintiff nor de- 
fendant, or by their attorney, being present at the examination. 
Witness my hand and seal of office, at New York city, on this 7th 
day of December, A. D. 1585. 
[SEAL. | | WM. F. LEDPT, 
Notary Publie for Kings County and the State of New York 
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STaTE OF New York, City & County of New York: 


I, Patrick Keenan, clerk of the city and county of New York, and 
also clerk of the supreme court for the said city and county, being a 
court of record, do hereby certify that Wm. F. Lett has filed in the 
clerk’s office of the county of New York a certified copy of his 
appointment as notary public for the county of Kings, with his 
autograph signature, and was at the time of taking the annexed 
deposition duly authorized to take the same, and that I am well 
acquainted with the handwriting of said notary public, and verily 
believe that the signature of the annexed certificate 1s genu- 

ne. , 
JOO In testimony whereof I have hereunto set my hand and 
affixed the seal of the said court and county the 7th day of 
December, 1885 


[L. 8. ] PATRICK KEENAN, Clerk. 


Fited in the court December 22, 1885. 


SAM’L J. CLARK, Clerk: 


UNITED STATES OF AMERICA, haste ri Dis'rict of A rbansds : 


I, Samuel J. Clark, clerk of the United States district court for the 
eastern district. of Arkansas, at Helena, hereby certify that the above 
and foregeing is a true and perfect transcript of the matters and 
things therein set forth, as the same remain of record in my office. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal, at Helena, this 8th day of Ap-il, A. D. 1854. 

SAMUEL J. CLARK, 
Clerk United States District Court. 


336 U.S. Cireuit Court, District of West Tennessee. 
EvizA WALKER ) 
h -No. 384. Mquity Docket. 


THe MANHATTAN Bank. } 


It is agreed that Mr. Krauser’- deposition In the case of R. Book- 
man v. Walker, at U.S. court, Helena, Ark., may be read by the de- 
fendant, or part, at its cross-examination of Mr. Krauser in this 
“ase. : 
It is further agreed that defendant received no compensation for 
the custody of the bonds & notes & stocks sued for herein as bailee 
after their purchase and deposit with the bank. 
It is further agreed that said Memphis & Charleston R. R. bore 
seven per cent. interest, payable semi-annually, and evideneed by 
Interest coupons maturing Jan’y Ist & July Ist of each year, and 
that the bonds matured on the Ist day of Jan’y, 1885. 
[t is further agreed that said Mississippi Central R. R. 
337 bonds bore eight per cent. interest, pavable semi-annually, 
evidenced by coupons maturing Feb’y Ist & August Ist, and 

that said bonds matured on the Ist day of Feb’y, 1885. 
It is further agreed that no exception will be taken to any of the 
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ad 
oe 


records produced from the case of Bockman v. Eliza Walker, for 
want — proper certificate or form. 
Keb’y 26th, 1885. 
TURLEY, For Def ’nd’t. 
LEHMAN & LEHMAN, 
METCALF & WALKER. 


or Pla intitis. 


| Endorsed : | No. ot. equity ( ircult court of the L nited States, 
western district of ‘¥ Hnessee, el Ai Walker v. Manhattan Bank. 
Kiled Feb. 25th, 1S85. Bell W. Etheridge, ce’ k. W.B. Weisiger. D. C. 
335 UNITED STATES OF AMERICA, 
— Division ot the Wi stern District of Ti HLILOSSCE 


In the Cireuit Court of the United States within and for the W est- 
ern Division of the Western District of Tennessee, in the Sixth 
Judicial Cireult thereof. : 


Proceedings had Wn said Court at a regular term thereof, begun 
and held for its November term, A. D. 1884, at the United States 
court-house, in the city of Memphis, in said district, on, to wit, the 
25 day of February, A. D. 1885, in the following cause, to wit: 

MuizA WALKER, Plaintiff ) 
vs. . No. 384. 
MANHATTAN Bank, Defendant. } 


by the ‘agreement of counsel in open court and for satisfactory 
reasons to the court appearing, it is hereby ordered by the court that 
this cause be, and the same is hereby, set for hearing on to-morrow 
morning, the 26th inst. 
909 UNITED STATES OF AMERICA, 
— Division of thre Western District of Tennesse ‘ 


In the Cireuit Court of the United States within and for the West- 
Crh) Division ot the Western District of ‘Tennessee, in the Sixth 
Judicial Circult thereof. 


Proceedings had in said court at a regular term thereof, begun 
and held for its November term, A. D. 1884, at the-United States 
court-house, In the city of Memphis, in said district, on, to wit, the 
26- dav of February, A. D. 1885, in the following cause, to wit: 


MeizA WALKER, Plaintiff, 
rs. No. Stee 5 
MANHATTAN Bank. Defendant. } 


The trial of this cause, which: was heretofore set for to-day, came 
on to be heard, and the evidence thereof having been concluded, 
the arguinent of counsel was commenced, when, there not being 
suflicient time to conclude the same on to-day, the further consider- 
ation thereof is hereby postponed till to-morrow morning. 
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3940 United STATES OF AMERICA, 
wintancs Division of the We stern District of Ti ILNESSCE - 


In the Circuit (‘ourt of the United States within and for the Western 
Division of the Western. District of Tennessee,in the Sixth Judicial 
Circuit thereof. 


Proceedings hadin said court ata regular term thereof begun and 
held for its November term, A. D. 1884, at the United States court- 
house in the city of Memphis, in said district, on, to wit. the 27- day 


of February, A. D. 1885, in the following cause, to wit: 


ErizA WALKER, Plaintiff, 
ve. No. 384. 
MANHATTAN Bank, Defendant. J 


Came again the parties to this suit, by their respective counsel, 
when the trial thereof was resumed, but there not being sufficient 


time to conclude the same on to-day, the further consideration thereof 


is hereby postponed till to-morrow morning. 


34] UNITED STATES OF AMERICA, 
— Pivision of the Western District of Tennessee : 


In the Cireuit Court of the United States within and for the Western 
Division of the Western District of Tennesse, in the Sixth Judicial 
Circuit thereof. 


Proceedings had in said court at a regular term thereof begun and 
held for its November term, A. D. 1884, at the United States court- 
house in the city of Memphis, in said district, on, to wit, the 28- day 
of February, A. D. 1885, in the following cause, to wit: 


EvizA WALKER, Plaintiff, 
;, ns. . No. 384. 
MANHATTAN Bank, Defendant. } 


Came again the parties to this. suit, by their respective counsél, 
when the trial of this cause was resumed, but there not being time 
sufficient to conclude the same on to-day. the further consideration 
thereof is hereby postponed till Monday morning next at 9} o’clock. 


342 UNITED STATES OF AMERICA, 
— Pivision of the Western District of Tennessee : 


In the Cireuit Court of the United States within and for the Western 
Division of the Western District of Tennessee, in the Sixth Judicial 
Cireuit thereof. : 


Proceedings had in said court at a regular term thereof begun 
an | held for its November term, A. D. 1884, at the United States 
court-house in the city of Memphis, in said district, on, to wit, the 
2d day of March, A. D. 1885, in the following cause, to wit: 


ELIZA WALKER. 


ErizA WALKER, Plaintiff, 


vs. l No. 384. 


f 


, MANHATTAN Bank, Defendant. | 


Came again the parties, by their respective counsel, whereupon 
the argument of this cause was resumed and concluded and the cause 
taken under advisement by the court. 


343  Unirep STATES OF AMERICA, 
— Division of the Western District of Tennessee : 


In the Cireuit Court of the United States within and for the Western 
Division of the Western District of Tennessee, in the Sixth Judicial 
Circuit thereof. 

: Proceedings had in said court at a regular term thereof begun 

and held for its May term, A. D. 1885, at the United States court- 

house in the city of Memphis, in said district, on, to wit, the 2d day 
of October, A. D. 1885, in the following cause, to wit: 

| KiizA WALKER, Plaintiff, 

7 vs. - No. 384. 

Manuatran BANK or Memnpuis, Texyn., Defendant. } 


: This cause came on to be further heard at this term and was 
: argued by counsel, and thereupon upon consideration thereof 1t was 
ordered, adjudged, and decreed as follows: 

1. That the complainant, Eliza Walker, is entitled to recover of 
the defendant, the Manhattan bank of Memphis, the sum of five 
thousand dollars, with interest thereon from the date of its maturity, 

to wit, Ist day of November, 1881, being the amount of the 
344. ~=promissory note of E. Goldsmith mentioned in the original 
bill herein, which the defendant collected and appropriated 

to its own use. 
| 2. That the defendant is not liable to the complainant for any of 
the other items mentioned in the bill besides said promissory note, 
and that as to said other items complainant is entitled to no relief, 
Wherefore it is ordered, adjudged, and decreed that the complainant 
| recover of the defendant five thousand dollars, and eleven hundred 
and seventy-five dollars, the interest thereon from the Ist day of 
November, 1881, making In the aggregate six thousand one hun- 
dred and seventy-five dollars, for all of which let execution issue as 
4 at law, and that neither party shall recover any costs of the other; 
all of which is finally ordered, adjudged, and decreed in this cause. 


3045 UNITED STATES OF AMERICA, 

— Division of the Western District of Tennessee : 

In the Circuit Court of the United States within and for the Western 
Division of the Western District of Tennessee, in the Sixth Judicial 
Circuit thereof. 

Proceedings had in said court at a regular term thereof begun 
and held for its May term, A. D. 1885, at the United States court- 
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house in the city of Memphis, in said district, on, to wit, the 2d day 
of October, A. D., 1885, in the following cause, to wit: 
EinizA WALKER, Plaintiff, 
is, , No. oo. 
MANHATTAN Bank or Memputis, Defendant. } 


In this CAUSE the defendant. the Manhattan Bank, appeared in 


open court and prayed an appeal to the Supreme Court of the United 
States from the decree heretofore entered herein against it; and 
having given bond in the sum of ($8,000.00) eight thousand dollars, 
as required by law, which is approve d by the court, said appeal Is 
granted, and the plaintiff being present in open court Waives cita- 
tion. 


346 Supreme Court of the United States. 


Know all men by these presents that we, The Manhattan Bank of 


Memphis, Tenn., and T. H. Milburn, are held and firmly bound 
unto Eliza Walker in the sum of eight thousand dollars, to be paid 
to the said Eliza Walker, ler executors or administrators ; to which 


payment, well and truly to be made. we bind ourselves. and each of 


us, jointly and severally, and our and each of our heirs, executors, 
and administrators, firmly by these presents. 

Sealed with our seals. Date d this 2 day oft ¢ lectober. LSS5. 

Whereas the above-named, The Manhattan Bank of Memphis, 
Tennessee, hath prosecul dan ch ppp al to the Supreme Court of the 
United States to reverse the judgm« nt and decree rendered in the 
above-entitled action by the circuit court of the United States for the 
western district of Tennessee against it: 


Now, therefore, the consideration of this obligation is such that if 


the above-named Manhattan Bank of Memphis, Tenn., shall prose- 
cute its said appeal to effect and answer all costs and damages if it 
shall fail to make good its plea, then this obligation shall be void; 
otherwise to remain in full force and virtue. 
THE MANHATTAN BANK, 
Per HARRIS & TURLEY, Sol’s. [seat] 
T. AH. MILBURN. [SEAL | 


Acknowledged before me this 2 day of October, 1885. 
Kk. S. HAMMOND, 
Judge, Ae. 
Approved. 
EK. S. HAMMOND, 
Judge, ke. 


[Endorsed:] No. 384. Eq. Circuit court of the United States, 
western district of Tennessee. Eliza Walker vs. Manhattan Bank of 
Memphis. Appeal bond writ of error bond to United States Supreme 
Court. Filed the 2 day of Oct. A. D. 1885. Bell W. Etheridge, 
clerk. W. B. Weisiger, D. C. 
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347 ~~ Cireuit Court, W. D. Tennessee. October 1, 1885. In Equity. 
WALKER v. MANHATTAN BANK. 


a Bailment by Age nt— Bank—S reCiul Deposit— Appropriation of the 
Fund toa Debt Due the Bank—Where a bank receives securities 
upon a special deposit from an agent charged with the naunage- 
ment of the fund, it cannot, without express authority from the 
principal, or taat which may be necessarily implied from the 
particular facts concerning the agency, apply the proceeds to a 
debt due to itself from a third person. The authority will not 
be implied because the agent had control for the purposes of in- 
vestment, and the principal had consented to other investments 
from the funds in the hands of the agent 1n loans to that third 
person, who was a son of the prmeipal. 


2. Same—Redelive ry to the Age nlt— Liability of the Bank for Subsequent 
Breach of Trust hy the Agent— Knowledge of the Bank.—But where 
the bank redelivered a part of the securities on special deposit 
to the agent, and he subsequently pledged them to «nother bank 
for a loan to the firm of which the principal’s son was a mem- 
ber, it is not liable for their value to the principal, unless it had 
notice of a revocation of the agent’s authority, or unless it had, 
not only a knowledge of the fact that the agent was about to 
make that use of the fund, but also of the fact that such use was 
without authority by the principal and a breach of his trust. 


5. Same—LEflect of Deposit Receipt—Where the agent, having for a 
time a special deposit in his own name as agent, asked the bank 
for a receipt showing that fact, which he or the bank sent to the 
principal without any knowledge by the bank that the principal 
intended to revoke the agency, and where the principal con- 
tinued to deal with the agent in relation tothe fund, and did not 
at all communicate with the bank for a long time after the re- 
ceipt was given, this does not amount to a change of the contract 
of bailment from one with the agent to one with the principal. 


This was a bill to charge the defendant bank as a trustee, and for 
a breach of trust concerning a special deposit. The court preceded 
the opinion with the following statement of facts: 


The firm of Walker Bros. & Co., composed of the plaintiff's hus- 
band, his brother, and G. H. Judah, was a large mercantile house in 
Memphis that disastrously failed and made an assignment. The 
plaintiff-and the wife of the other brother, being creditors of the firm 
for large amounts due them for loans to the firm, owned the book 
accounts, which were bought for their use by Judah in the name of 
Maas, the book-keeper, at the assignee’s sale, the husband of plain- 
tiff paying for her share. These books, with the knowledge and 
consent of plaintiff and her husband, who afterwards died—but it 
seems without any specific instructions of any kind—were left with 
Judah to collect the debts and manage the fund for the two bene- 
ficiaries who resided in other cities. His control over the funds was 
of the most plenary character. He married a sister of the two 
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brothers and had been the most active member of the firm and was 
best acquainted with its business. The collections were deposited 
with the defendant bank in his name as “ guardian,” orin the name 
of Maas, the former book-keeper of the firm, who became the book- 
keeper and assistant cashier of the defendant bank. Prior to No- 
vember 27, 1580, Judah had purchased certain securities with the 
funds, which he kept on special deposit with the bank or in the 
name of Maas. On that day he came to the bank and asked Maas 
for a receipt showing the special deposit to send to the p‘aintiff. 
The bank was not in the habit of giving receipts or certificates for 
these special deposits, but kept them noted by numbers in a book 
used for that purpose. Maas wrote a receipt on a sheet of the bank’s 
letter-paper, and, according to his and Judah’s testimony, placed it 
in one of the bank’s envelopes addressed to the plaintiff, and put it 
with the bank’s mail. The plaintiff and her daughter swear that it 
was accompanied by a letter from Maas. What was in’ the letter 
does not appear, and, not being preserved, it has not been produced, 
but is supposed to have been burned as useless. The routine of the 
bank was that Goldsmith, the cashier, personally signed and in- 
spected every letter and himself enveloped and addressed them. 
This letter he did not see or sign, and it was never copied into the 
letter-press. The receipt was as follows: 


“Manhattan Bank of Memphis. 


“L.. Levy, president; L. Hanauer, vice-president; E. Goldsmith, 
cashier: M. Maas, ass’t cashier. 
“ Menmpuis, TENN., November 27, 1880. 

“G. H. Judah, Esq., agent for Mrs. Eliza Walker, of Philadelphia, 
has placed with us on special deposit— 

“ $3,000, Memph. & Charl. R. R. 2d-m’tg. bonds. 

“$2 200, Miss. Central “ . “ 

“$1,100, People’s Insurance Co. stock. 

“$5,000, Note E. G., and collateral attached, $6,000 M. Bank stock. 

* $3525, interest notes (4 (@ $81.25). 

“MAURICE MAAS, 


* Ass’t Cashier.” 


Some time in 1880 the son of the plaintiff and ason of the other 
Walker, both young men, commenced business at Memphis as 
Walker, Sons & Co. This firm kept an account with the defendant 
bank, and later with the Bank of Commerce. It was “ never very 
strong” financially, and its business was cotton factorage. Judah 
was thought by Goldsmith to be a partner, and the plaintiff at one 
time swore he was a silent partner, but afterwards stated she was in- 
formed he was not. He says he was only a salaried manager. The 
members of the firm were inexperienced, and Judah was, in fact, the 
almost sole manager of all its affairs—the master spirit of the con- 
cern. It is not shown that the young men took any part, except one 
of them kept the books after Maas had opened them. 

The plaintiff, in October, 1880, lent to her son, the firm being also 
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responsible, $10,000, as his capital in the concern, derived from the 
life insurance of her husband. Judah also appropriated, or lent to 
the firm from time to time,sums amounting to over $9,000 from his 
collections in behalf of plaintiff on the old books. The interest on 
these sums and on the special deposit funds were remitted by the 
firm—not always promptly—to the plaintiff at Philadelphia, by ex- 
change or checks; and sometimes the coupons were sent by express 
to her. When remittances were delayed she wrote or telegraphed 
the firm. She never communicated with the bank inany way. The 
remittances were nearly always in letters by her son, and they con- 
tained apologies and explanations for delays. 

The defendant bank made large advances to the firm, generally 
by discounts on the security of the firm’s “country paper” due from 
its customers. Judah promised the bank to always protect it as far 
as in his power, and the relation was very confidential. The bank 
began to urge him fora reduction of the account, and, not being 
willing to accommodate him fully, he opened an account with the 
Bank of Commerce. The Goldsmith note maturing November 1, 
1SS1, he notified Judah that he should not longer need the loan. 
Maas and Judah say that “a few days” before the note matured, 
Judah, being unable to continue the loan to Goldsmith, determined 
to lend the monev Lo Walker, Sons & Co.: ancl to accomplish that 
purpose the note of Goldsmith was discounted by the bank, and the 
proceeds placed to the credit of Walker, Sons & Co. As a fact this 
discount was as early as July Sth, for there is in the bank’s account 
no discount of that amount, or anvthing like it, later than that date 
and prior to December 30th. Possibly, the note was taken as ab- 
solute payment without going into the discount account, as there 
was on October 22d a payment of $6,000 and a discount of $1,500, 
which Maas says accompanied the Goldsmith note transaction; but 
I do not see that this is very material, for there is no doubt 
Judah was being pressed by the bank for money, and that the Gold- 
smith note was so used. 

At the same time Judah urged a loan on the other securities of 
plaintiff on special deposit, but the bank declined this on the ground 
that cotton factors’ accounts were not desirable to a bank with so 
small a capital. The securities were above par and abundantly safe 
for the loan, and it is one of the facts left unexplained by this testi- 
mony why the bank would be willing to appropriate the Goldsmith 
note and refuse to appropriate the other securities. The explana- 
tion given that cotton factors’ accounts were not desirable is not 
satisfactory when the money would have gone still further to reduce 
the indebtedness. It could not have been a fear of the transaction 
because of plaintiff’s rights in the premises, for the Goldsmith note 
was taken, and the liability to pay back would have been as well 
risked in one case as the other, the larger amount making no differ- 
ence, since the money itself would be on hand to pay back, and at 
least it was no worse off with the whole than a part. I think it a 
fair inference that the fact was that Judah was unwilling then to 
appropriate the whole fund to liquidate the old indebtedness of 
Walker, Sons & Co., and wanted cash. in hand for the remaining 
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securities, which the bank was unwilling to give. He used the col- 
laterals released by the Goldsmith payment to secure a loan through 
a relative of the other young Walker in New York—that 1s, | infer 
this from the circumstances detailed in proof in the Arkansas law- 
suit over those collaterals—and was evidently hard pressed and not 
willing then to sacrifice everything to pay the defendant bank, and 
it was unwilling to let him have any more money. I call attention 
to this because | think it explains the transaction and shows that 
the bank was not then shrinking from a guilty knowledge that 
Judah was about to commit a breach of trust, or that while it was 
willing to make.a little breach it was not willing to make a big one. 
The proceeds being in its own hands to meet any demand of the 
plaintiff in that behalf, there was no sense in refusing to lend the 
money on that account. The bank did not make the loan because 
Judah was unwilling to pay the money on the old account. He 
could get the money at the Bank of Commerce. He told the officers 
of the defendant bank so, and they delivered the securities to him, 
fully knowing that he was going to make that use of them. Maas 
consulted the president and the attorney whether he should deliver 
the securities to Judah, and they directed him to do so. He had 
forgotten, however, giving him the receipt and sending it to plain- 
tiff, and neither the president nor the attorney knew that fact 
Goldsmith, the regular cashier, was absent in New York, but he never 
knew that fact. Maas never mentioned it because he says he 
deemed it unimportant at the time and forgot it afterwards. The 
securities were pledged to the Bank of Commerce, except the Peo- 
ple’s Insurance stock, which was on the books in plaintiff’s name 
and could not be used by Judah. They were sold by that bank to 

satisfy the loan, and are lost to plaintiff. 
348 The firm of Walker, Sons & Co. soon after failed disas- 

trously, owing defendant bank a balance of over $5,000, not- 
withstanding Judah, according to his promise, appropriated to the 
debt certain stocks of his own and his diamonds. After the failure 
Kramer, a son-in-law of plaintiff and a lawyer, came to Memphis 
and presented the receipt, and then the plaintiff learned, for the first 
time, that the securities had been so used by Judah and the bank. 
Kramer secured the delivery to himself of certain “country paper” 
and mortgages to secure hotes that were then first taken for the 
$20,000 lent by plaintiff to the firm, not including, however, the 
securities in controversy here. An angry lawsuit grew out of this 
transaction in this family in the courts of Arkansas. A New York 
gentleman, nephew of the other young Walker, filed a bill stating 
that the securities belonged to him to secure his guaranty of a loan 
by the Traders’ & Importers’ Bank of New York to the firm for 
some $26,000, and that he had sent them to the firm for collection, 


and that they were, by the plaintiff’s son, and without consent of 
the other Walker or Judah, turned over to his own mother; all of 


which was denied, and the averment made that this scheme was 
trumped up to defeat plaintiff of her advantage and enable Judah 
to continue business on the assets at Indian Bay, Arkansas. ‘These 
facts are stated to show the course of dealing in this family with 
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‘ach other, relied on to strengthen Judah’s authority over the par- 
ticular funds in controversy In this sult. 

L. & E. Lehman and Metealf & Walker, for plaintiff; T.B. Turley, 
for defendant. 


HammMonp, J: 

As counsel for the plaintiff well remarks, so far as the $5,000 col- 
leeted by the defendant bank on the Goldsmith note are concerned. 
this is not a question of negligence, but one of title. The bank 
knew that the plaintiff was the owner of that fund, and while it 
may be conceded that, under the circumstances of the deposit, it 
could safely have redelivered the note and its collateral security to 
Judah,or might safely have paid him the money without gross or other 
negligence, it did neither of these things. By authority of Judah, 
the plaintiff’s agent, it converted the fund to its own use by paying 
the debt of another to itself. ‘This was so significant an act of its 
own and of the agent that, knowing the plaintiff’s title, the bank 
should have required specific authority from the plaintiff to justify 
that use of her funds by her agent and itself, and it could not be at 
all implied from the relation of Judah to the plaintiff and this fund. 
[It was in no sense an investment, as Judah pretends it was; and 
the bank knew it was not. None knew the weak condition of 
Walker, Sons & Co. better than the bank, and this was a desperate 
effort to save a part of its advanees to that firm upon Inadequate 
security, and nothing but a deliberate attempt by Maas, the-acting 
cashier, and Judah, two intimate friends, to carry out the confiden- 
tial arrangement, that Judah would, at all hazards, protect the bank, 
and which he afterwards further attempted to do by a pledge and 
appropriation of his individual securities, including even his per- 
sonal diamonds. 

jut had the firm of Walker, Sons & Co. been never so solvent it 
would have been none the less a conversion by the bank. It is no 
answer to this to say that Judah had full control of the fund; that 
he had created it so to speak § that he had usec it with the Suiine full 
power that he had used his own funds and dealt with it in all respects 
as if he were its owner. Asa matter of fact he was not its owner, 
and the bank knew full well precisely who the owner was, where she 
resided, and that a letter or telegram would speedily develop whether 
or not her agent was authorized to use her money to pay the bank a 
debt due from a firm in such failing circumstances that. the bank 
was no longer willing to trust it, no longer desired its account, and 
was unwilling to lend it money upon securities purchased by it for 
this agent and known to be ample security for the loan asked. Im- 
plied authority will not do to support such a transaction us that, 
where the principal is known, and the bank, relying on the implica- 
tion, receives the benefit for itself. The temptation to indulge in 
weak implications for one’s own benefit is natural; but where the 
truth can be so readily learned no implication should prevail to 
sustain so plain a breach of trust as this was on the part of a special 
depositary. I am inclined to think that, apart from the relation of 
depositary, if Judah bad come to this bank, it being an entire stranger 
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to all these transactions, and pledged to it the Goldsmith note to - 
, secure or pay the Walker, Sons & Co. debt, first relating to the officers 
all the facts exactly as we have them in this case, and submitting to ir 
them the risk of deciding whether he was sufficiently authorized to ; 
make the pledge, the plaintiff could recover, because the want of f 


authority would be apparent from the facts. The question is not to 
be tested by Judah’s opinion of his authority asa derivative fact, nor 


of the bank’s opinion of that authority as a derivative fact; but would “ 
any reasonable mind conclude from the circumstances that Judah é 
was authorized to do this particular thing? If he had presented a | 
written power of attorney authorizing him to do all he claims to { 


have had the power to do. and he had construed it to authorize this 
act, it would have been a fatal misconstruction. He was to invest 
the fund and make it earn interest for her benefit; he had invested 
this particular fund in a safe security, and it was earning interest; 
he took the security and pledged it for the debt of another than the 
owner, taking nosecurity in return, not even the note of that other, with 
no stipulation as to time of the loan, none as to the rate of interest 
or time when due, and without a single element of investment in the 
transaction. Changing the investment would have been an entirely 
different transaction, and the very necessity that was upon him to 
convert this fund and the other securities on deposit with the bank was 
fully known to it, and precludes all idea of any belief that this use 
of the Goldsmith note was a bona-fide investment for her benefit. It 
was the simple conversion of the fund to another's use. Now, it Is - “ae 
true that other was the plaintiff’s son, who was one of the firm—and 
this was a find of family firm—but the plaintiff was not a member 
of it, and was in no way liable to make good its debts to this bank. 
[t is true, she had lent the firm some $20,000 of her other funds; that 
about one-half of this loan was derived from the same source as the 
fund in controversy here; and that as to that halfshe had never given 
any special directions or authority to lend it to the firm, and it was 


so lent upon Judah's own responsibility as her agent. It is also true ' 
that she seems to have made no complaint of that conduct, but it is 


equally true that she was fully advised of the investments on special 
deposit in the defendant bank; that, for some reason, Judah desired 
a receipt showing the deposit; that it was sent to her, and she set 
store by it, and that the firm promised to send on the bonds and place 
them in her own custody. As long as they sent her the coupons, or 
otherwise remitted the interest, however tardily, she permitted the 
special deposit to remain with heragent. But it does not follow from 
all this that she was willing to lend this firm any more money and 
to turn over this special deposit for their benefit. The Implications 
were rather to the contrary, and especially if she were as fully aware 
of the firm’s weakness as was this bank, and the bank cannot presume 
upon her ignorance. Besides, the bank knew that Judah was the 
agent of the firm—the cashier thought he was a member of it, as did 
almost every one, though he denies this—its master and manager. 
This should have made the bank more careful in drawing inferences 
of authoritv for its own benefit. Its title can be no better than 
Judah’s. It was in no sense an innocent purchaser of the note with- 
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out notice of the plaintiff’s title. It right depends whoily on Judah’s 
actual authority to so apply the proceeds, and not on any protection 
through his appearance of authority. Knowing the rightful owner, 
it could derive no title, except from that owner directly, or through 
u duly authorized agent to transfer it, and Jndah was not in facet 
such an agent. 
d49 Altogether, I have not the least doubt that the bank is liable 
for the amount of the Goldsmith note, and interest from the 
date of its collection, not so much because of any gross negligence, 
as because it has collected her money and has never paid it to Ler, 
and without due authority appropriated it to its own use by paying 
the debt due to it from another. I do’not think any dishonesty is 
to be imputed to the bank in the transaction. It is difficult to resist 
the conviction, on the facts of this case, that point to something be- 
hind what has been really disclosed, that this family were trying to 
build on the remnants of the assets of the old family firm that had 
been withheld from creditors of that firm a new business; that every- 
thing was risked for their mutual benefit, and that the plaintiff is 
trving to retrieve her losses from bad management,and to save from 
the wreck by setting up technical rights, rather than moral obliga- 
tions, to herself. Maas, the acting cashier, was familiar and inti- 
mately connected with all this, and relied, perhaps, too much on the 
fidelity of the family to each other. Still, the contract of bailment 
is one of strict right, and the defense has not been projected on the 
line suggested, of showing that in fact this family conspired together - 
to conceal from the creditors of the old and new firms that which, 
it may be, rightfully belonged to them, if the full facts were known, 
by putting the family moneys into such technical shape that if busi- 
hess prospered the men could use the funds, but 1f disaster came the 
women could claim them as their own. ‘There was a suggestion of 
such defense in the argument, and I doubt not it satisfies the con- 
sciences of both Judah and Maas; but the court can decide only ae- 
cording to the technical attitude in which the parties have placed 
the defense, and not on that which is left to mere inference, however 
strong that may be. “ For misappropriation of the thing bailed to 
him, even the bailee without reward makes himself strictly answer- 
able. Ilis attempts to sell, pledge, or give away the thing, or other- 
wise assume to act as the owner thereof, would be downright dis- 
honesty, and amount to conversion. It isan argument for the good 
sense and fidelity of parties thus intrusted that our reports shed but 
little light on these points.” Schouler, Bailm., 62; Story, Bailm., § 
102, last clause: and see Dunean v. Jaudon, 15 Wall., 165; Alexan- 
der v. Alderson, 7 Baxt.., 405. 

[ am not so entirely clear as to the bonds converted through a 
pledge of them to the Bank of Commerce, but | think the defendant 
bank can only be held for that conversion on the principle that a 
gratuitous bailee of an agent or trustee becomes the guarantor of that 
agent’s good faith in hissubsequent dealings with the property, and 
that if this gratuitous baileehas knowledge of the fact that the agent 
contemplates the pledge of the securities for a particular purpose, he 
may withhold a redelivery to his own bailor unless he has a eare 
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that the purpose falls within the scope of the bailor’s own agency. 
Aside from the receipt, to be directly considered, there can be no 
doubt that Judah was the bailor and the bank’s obligation as bailee 
was to him. The fact that he was an agent and that the bailee knew 
the principal and all about the agency does not alter its relations to 
the bailor. It was not and did not bv the bailment become a joint 
trustee or agent with Judah. Judah was its cestui que trust,so far as 
it was a trustee for any one.. Accountability to him for the bailment 
was the full measure of its duty, and it might, without the least im- 
putation of negligence, redeliver to him from whom it received the 
property. Any other rule than this would deprive all agents of a safe 
deposit for the property belonging to the agency ; for no bank or other 
depositary could at all afford to become the insurer of the fidelity of 
every agent who made special deposits with it. No case that has 
been cited holds such a doctrine. The bailee cannot profit by be- 
coming a joint breaker of the trust; and what we have already said 
about the Goldsmith note illustrates the stringeney of that rule. 
But does the mere knowledge of the fact that one who is agent con- 
templates a certain use of the funds constitute the bailee a joint par- 
ticipantin a breach of trust, if by that act one occurs? Should a bailee 
from the agent having that knowledge meddle in the affair and 
withhold the property which he has promised to redeliver to that 
agent? -How far must this scrutiny go, and on what kind of evi- 
dence should the bailee act in withholding the property ? And does 
he act at the peril of liability both to the agent and the principal 
for a wrong decision? Furthermore, if he must so act because he has 
that knowledge, when he is without actual knowledge of any contem- 
plated use, why should he not be put to the obligation of making 
inquiry’? These questions indicate that if the principle be correct, 
it virtually converts every depositary into a plenary trustee and 

transfers the agency at once to the bailee. The bailee is indisputa- 
bly in a narrow sense a trustee for the agent’s principal, but more 
largely for the agent himself; and as to neither ts he a trustee in other 
than the litnited sense that every custodian is a trustee, though we 

are apt to press this notion that he is a trustee beyond its proper 

scope. Mr..Pomeroy has wisely called attention to the danger of 
doing this in all cases of implied trusts. 2 Pom. Eq., § 1044, and 

notes. Welhave only to read Mr. Justice Story’s commentary on 

the point to see how far the doctrine contended for here goes beyond 

anything he conceived in relation to it. The original doctrine that 

this bank could only have delivered to Judah, the agent, and not at 

all to his principal, has been broken down, indeed, and now the de- 

livery may be always to the true owner; but he does not hint at the 

doctrine that there can be no delivery to the agent who made the 
deposit without some special authority of the principal. Story, 

Bailm., §§ 102-108: The Idaho, 93 U.S., 575,, 579. 

If a trustee be bailor it is only when the trust ceases that the bailee 
must deliver to the rightful cestui que trust. Story, Bailm., § 109. 
He must also regard any other revocation of authority that comes to 
his notice, but I find no case that holds a bailee when he delivers 
to his immediate bailor without some notice of the revocation of the 
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bailor’s own agency. Schouler, Bailm., 69. None of the cases cited 
by counsel, either as adjudications or in principle, can be held to 
charge the bank here further than the Goldsmith note. I shall not 
extend this opinion by a review of them to show this, but leave that 
to the critical examination of the reader. Dunean v. Jaudon, supra; 
First Nat. Bank v, Graham, 100 U.S., 699: S.C. 79 Pa. St.. 106: 
Smith v. Ayer, 101 U.S., 820; National Bank v. Insurance Co., 104 
U. S., 54; Colyer v. Taylor, 1 Cold., 872; Alexander v. Alderson, 
supra ; Treadwellv. McKeon,7 Baxt.,403 ; Parker v. Gilliam,10 Yerg., 
5394; United Society of Shakers v. Underwood, 11 Bush., 265; S. C. 
13 Amer. Law Reg., 21], and note; Shaw ». Spencer, 100 Mass., 389 ; 
Loring v. Brodie, 134 Mass., 453; Bundy v. Mentecello, 84 Mass., 119: 
and see Mechanics’ Bank v. Bank of Columbia, 5 Wheat., 326, 337; 
Scott v. National Bank, 72 Pa. St., 471: Chattahooche Bank v. Schley, 
58 Ga., 369; Smith v. National Bank, 99 Mass., 605: Foster v. Essex 
Bank, 17 Mass., 479; Whitney v. National Bank; 55 Vt.,154. These 
CUuses fully recognize the doctrine that any one, whethera bailee Or a 
third person, who joins with a trustee in a breach of trust for his own 
profit, or purchases with notice of the true owner’s rights, is liable to 
that owner; but they go no further than this, and do not establish 
that mere knowledge that the agent is about to pledge the securities 
to another for a particular purpose, without profit of its own in the 
transaction, is a basis for such liability, and the claim here must de- 
pend entirely upon the right of this bank to redeliver these securities 
to Judah, who placed them on deposit. To paraphrase the language 
of Turton v. Dufief, 6 Wall., 420, we are asked to hold that the bank, 
which did the plaintiff’s agent the kindness to keep safely for him the 
securities she had placed in his hands for management, should have 
anticipated his breach of trust, and intervened to prevent it by de- 
nying his right to retake a possession which the bank had taken from 
him. A bailee without hire, as by a special deposit, is unquestion- 
ably in some degree less bound to look after the conduct of a fiduciary 
bailor than a banker having a general deposit for a like trustee. 
The circumstances under which a liability like that claimed here 
will arise against the latter are stated in Gray v. Johnston, 3 H. L., 
1, and attention is there called to an Important element in the con- 
sideration of such cases, which is: that a banker cannot question the 
right of his customer by refusing to honor his demands by check or 
otherwise upon any theory that it is the banker’s duty to look after 
the appropriation of the trust funds when withdrawn from the bank 
| and to protect the trust by setting up a jus tertii against the 
300 demand. This case goes further than any I have found, in 
some of its expressions, to justify the contention that mere 
knowledge of the banker that a breach of trust is intended makes 
him privy toitand lable. But, on scrutinizing the cases there cited, 
it will be found that participation in the profits of the fraud is, gen- 
erally speaking, an element in the case; and a “mere reason to be- 
lieve that the trustees were misapplying the assets” will not make 
the banker liable; for “this would be to make every trustee account- 
able for his conduct in the trust to every agent whom he happened 
to employ, and would carry the principle of constructive trust to an 
16—1219 
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inconvenient and, indeed, to an impracticable length.” Keane v. 
Roberts, 4 Madd., 356. And in this case itself it is said: 

“Supposing, the refore, that the bunker becomes incident: ally aware 
that the customer, being in a fiduciary or representative capacity, 
meditates a breach of trust, and draws a check for that purpose, the 
banker, not being interested in the transaction, has no right to refuse 
payment of the check ; for, if he did so, he would be making himself 
a party toan inquiry as between his customer and third persons. 
He would be setting up a supposed jus tertii as a reason why he 
should not perform his own distinct obligation to his customer.” 
Gray v. Jobnston, supra, 14. 


These reasons apply with a greater force to a mere special deposit. 
Trefits v. Canelli, 4 P. C., 277; Giblin v. MeMullin, 2 P. C,, 317; 
Davies v. Sadler, 19 Ch. Div., 86 

At all events the bailee must know that the contemplated appro- 
priation is a breach of trust, not merely that a certain transaction 
is about to be consummated, which may or may not be a breach of 
trust, according to circumstances unknown to him. ‘This is clearly 
established by the cases. Now, how did this bank know that Judah 
did not have authority from the plaintiff to lend this money to her 
son’s firm, as he lad lent other money to that firm out of this same 
fund? I have held that this would not serve as a defense where the 
bank got the benefit, as in the matter of the Goldsmith note, because 
there it was a question of title, and the right depended on the actual 
fact of authority, express or implied. But on this point it works the 
other way, and it is a question of negligence or guilty knowledge of 
Judah’s want of authority; not whether the authority existed in fact, 
but whether the bank knew it did not exist. The bank did not know 
when it redelivered the securities to the same custody from which it 
obtained them what we now know, after careful examination of wit- 
nesses and critical scrutiny into the force and effect of admitted cir- 
cumstances, that Judah had no express authority, and, as a matter 
of law, none could be fairly implied from his previous dealings with 
the firm. How could the bank s say Judah had no authority when 
it had no right to make an inquiry intoit? He did, presumptively, 
have authority, and the bank might assume that so full an agant as 
he was or had been was acting within the scope of his authority, 
just as one may assume that an executor is in the discharge of his 
office and not acting bevond it. The negligence was on the part of 
the plaintiff. She swears she did not trust Judah, and had no con- 
fidence in him, white all the time before she lad trusted him, in 
fact, by leaving this large fund in his entire control. She made no 
reply to the letter she got -y the bank—if she received it from 
that source—from November 2 , 1880, to the date of Kramer’s visit 
in December, 1882. She did a write to terminate Judah’s ageney 
and gavel no directions not to redeliver to him, nor did she take 1 any 
significant act in that direction, but, on the contr iry, always com- 
municated by letter and telegram about the interest with her son’s 
firm, or with Judah, which was about the same thing, as this record 
shows that he was the real manager ef the firm’s business. 
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Unless, then, there is something in the receipt given by the bank, 
or in the circumstances attending it, tochange the relation of Judah 
to the fund and to the bank, she cannot recover. I think the effect 
of that receipt has been greatly exaggerated, and that the use of it made 
by the plaintiff is an afterthought. It is in forma receipt to Judah, 
and not to the plaintiff. Nothing was further from Judah’s inten- 
tion than by that act to terminate his control over the securities. The 
bank had no such intention. The plaintiff hada not by word or line 
indicated any intention to do that thing, so far, at least, as the bank 
knew, and that is the point of our inquiry. She never communicated 
with the bank, and always with others, about the interest, and this for 
more than a year before the redelivery to Judah. The circumstance of 
Judah coming into the bank and asking for a receipt to be sent to 
her, and having the bank inclose it to her, was entirely consistent 
with his continued agency. I think it altogether probable, as the 
letter is not produced, that Maas merely ine ‘losed it at Judah’s diree- 
tion in the envelope of the bank, and without any letter, unless sere 
Judah, or at the most only with his own note to that etlect, for 
did not go through the regular routine of being signed by Goldemith, 
the cashier, and copied Ol} the letter-press book. as would have been 
done if it had been the forma! transaction of the bank. I think the 
plaintiff did hot by these circumstances become the bark’s ballor to 
the exclusion of Judah, and naturally the bank continued to recog- 
nize Judah’s agency, as it had done for a long time before; and, as 
between her and the bank, there is tio reason for imposing the loss by 
herown neglectonthe bank. She roma ted Judah and not the bank: or 
if she relied on the bank to protect her she failed in any way to notify 
it of that fact. The receipt does not promise that the bank shall deliver 
to its holder, or contain any words to that effect, as some have done in 
the cases examined. It was not usual to vive certificates of special 
deposit in this bank, and this is hardly a certificate at all, and con- 
tains none of the indicia of ne otis able or assigns able de ‘posit receipts 
intended to be used to secure or transfer title. It does not say that 
Mrs.. Walker has deposited the securities through or by her agent, 
but that “G. H. Judah, Esq., agent for Mrs. Eliza Walker, of Phila- 


de yw 1, has placed with us on special deposit,” ete. The coupons of 


the bonds were payable in New York, and, altogether, if Mrs. Walker 
wished to discharge Judah, naturally she would have taken these 
securities into herown custody. W hy should she keep them at Mem- 
phis? Plainly, they had been always under Judah’s control, as the 
funds were from which they were derived, and the idea of treating 
this receipt as a change in his attitude towards the fund, and a change 
of the bank’s attitude towards it, is resorted to in the hope of throw- 
ing the loss by her own neglect on the bank. 

There is no satisfactory proof that the bank got $1,000 of the pro- 
ceeds of the bonds. It may have done so, but it is not certain. The 
check on the Bank of Commerce, paid to defendant bank, was paid 
February 14, 1882. The discount on the poe of the securities was 
on the 21st, and we know that a part of the bonds were, in fact, in 
New York until the 24th. Judah was largely overchecked with the 
Bank of Commerce when the discount was made, and the identical 
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money realized by the discount may or may not have gone to pay 

this particular check; but as the overcheck was $5,800, and the dis- 

count was only $5,091.38, some part of the overcheck certainly was 

paid from other sources. We cannot undertake to say that a part of 

the proceeds has been satisfactorily traced to the defendant bank. 
Decree according to this opinion. 


oo] Tue Unirep STATES OF AMERICA, 
Sixth Judicial Circuit, Western District of Tennessee : 

I, Bell W Etheridge, clerk of the circuit court of the United States 
for said western district of Tennessee, do hereby certify that the 
papers hereto attached are full, true, perfect, and correct copies of 
the original record and proceedings in said court as the same now 
appear of record and upon the files in my office, in the following 
cause, to wit: 

KknizA WALKER ) 
vs. >» No. 384. 
Tue MANHATTAN BANK OF MEMPHIS, TENNESSEE. j 


In testimony whereof I have hereunto set my name and affixed 
the seal of said court, at office in the city of Memphis, this 14th day 
of November. A. D. 1885, and of the Independence of the United 
States the 101st year. 

[Seul of the Cireuit Court of the United States for the District of West Tennessee. ] 

BELL W. ETHERIDGE, Clerk. 
W. B. WEISIGER, D. C. 

| Endorsed :] No. 384. Eq. Cireuit court of the United States, 
western district of Tennessee. Eliza Walker vs. Manhattan Bank of 
Memphis, Tennessee. 

Endorsed on cover: W. Tennessee C. C. U. S. No. 1219. The 
Manhattan Bank of Memphis, Teunessee, appellant, vs. Eliza Walker. 
Filed ..ovember 17, 1885. 
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352 Final Decree. 
Unitrep STraTes oF AMERICA, 
Western Division of the Western District of Tennessee. 


In the Circuit Court of the United States, within and for the West- 
ern Division of the Western District of Tennessee, in the Sixth 
Judicial Circuit thereof. 


Proceedings had in said court, at a regular term thereof, begun and 
held for its May Term, A. D. 1885, at the United States court- 
house, in the city of Memphis, in said district, on, to wit, the 
second day of October, A. D. 1885, in the following cause, to wit: 


EvizA WALKER, Plaintiff, 
vs. No. 3844. 
MANHATTAN BANK OF Mempuis, Defendant. 


This cause came on to be further heard at this term and was 
argued by counsel, and thereupon, upon consideration thereof, it 
was ordered, adjudged, and decreed as follows: 

1. That the complainant, Eliza Walker, is entitled to recover of 
the defendant, the Manhattan Bank of Memphis, the sum of five 
thousand dollars, with interest thereon from the date of its matu- 
rity, to wit, the first day of November, 1851, being the amount of 
the note of E. Goldsmith, mentioned in the original bill herein, which 

the defendant collected and appropriated to its own use. 
309 2. That the defendant is not liable to the complainant for 

any of the other items mentioned in the bill, besides said 
promissory note, and that as to said other items complainant is en- 
titled to no relief. 
_ 3. Wherefore it is ordered, adjudged, and decreed that the com- 
ylainant recover of the defendant five thousand dollars and eleven 
Lendved and seventy-five dollars, the interest thereon from the first 
day of November, 1581, making, in the aggregate, six thousand one 
hundred and seventy-five dollars, for all of which let execution 
issue as at law; and that neither party shall recover costs of the 
other. All of which is finally ordered, adjudged, and decreed in 
this cause. 


oo4 Decree Allowing Plaintijff’s Appeal. 
Unitep STATES OF AMERICA, 
Western Division of the Western District of Tennessee. 


In the Circuit Court of the United States, within and for the West- 
ern Division of the Western District of Tennessve, in the Sixth 
Judicial Circuit thereof. 


Proceedings had in said court, at a regular term thereof, begun and 
held for its November Term, A. D. 1886, at the United States 
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court-house, in the city of Memphis, in said district, on, to wit, 
the 13th day of January, A. D. 1887, in the following cause, to 
wit: 


EvizA WALKER, Plaintiff, ) 
vs. > No. 384. 
MANHATTAN Bank OF MEMPHIS, Defendants. J 


In the above-named cause came this day the complainant and in 
open court prayed an appeal to the Supreme Court of the United 
States from so much of the decree entered therein on the second 
day of October, 1885, as is adverse to her in refusing her relief 
touching certain items mentioned in her bill of complaint; and 
said complainant having given bond in the sum of five hundred 
dollars, as required by law, which is approved by the court, said 
appeal is granted; and the defendant being present in open court 
by its attorney, Thomas b. Turley, Esquire, waives .issuance and 
service of citation. 

300 Appeal Bond. 
E1izA WALKER, Complainant, 
vs. oS. 
THe MANHATTAN BANK OF MEMPHISs. 

Know all men by these presents, that we, Eliza Walker, as prin- 
cipal, and Leopold Lehman, as surety, are held and firmly bound 
unto the Manhattan Bank of Memphis, Tennessee, in the sum of 
five hundred dollars, to be paid to the said Manhattan Bank of 
Memphis, to which payment well and truly to be made we bind 
ourselves jointly and severally, and our and each of our heirs, exec- 
utors, and administrators, firmly by these presents. 

Sealed with our seals, signed and dated at Memphis, Tennessee, 
this 138th day of January, A. D. 1887. 

The condition of this obligation is such that whereas the above- 
named Eliza Walker has prosecuted her appeal to the Supreme 
Court of the United States to reverse the decree rendered in the 
above-entitled action on October second, A. D. 1885, by the circuit 
court of the United States for the western district of Tennessee, at 
Memphis, so far as the same is adverse to her in refusing her relief 
touching certain items in her bill of complaint in said cause: 

Now, therefore, the condition of this obligation is such that if the 
above-named Eliza Walker shall prosecute her said appeal to effect 
and answer all costs if she shall fail to make good her plea, then 
this obligation shall be void; otherwise, remain in full force and 
virtue. 

ELIZA WALKER, (SEAL.) 
By L. LEHMAN, her Att'y. (seAt.) 


L. LEHMAN. (SEAL.) 
306 Acknowledged before me, at Memphis, Tennessee, this 13th 


day of January, A. D. 1887. 
JOHN B. CLOUGH, 
Clerk of said Circuit Court. 
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Memp8is, TENNESSEE, January 13th, 1887. 
[ hereby approve this bond and certify that the surety, Leopold 
Lehman, 1s good and sufficient security for the penalty thereof. 
E. 5. HAMMOND, 
District Judge for said Western District of Tennessee. 


Filed January 13th, 1887. 
JOHN B. CLOUGH, Clerk. 
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Sixth Judicial Circuit, Western District of Tennessee. 


I, as the clerk of the circuit court of the United States for said 
western district of Tennessee, do hereby certify that the papers 
hereto attached are a-full, true, perfect, and correct copy of the orig- 
inals, to wit: the final decree of October 2, 1885; the decree of Jan- 
uary 13, 1887, allowing plaintiff’s appeal and her appeal bond in 
said court as the same now appears of record and upon the files in 
my office in the following cause, to wit, 


ExvizA WALKER ) 
v8. > No. 384, 
Tue MANHATTAN BANK OF MEMPHISs, TENNESSEE, J 


and constitute all the matters of record in said cause had therein 
since and subsequent to the appeal therein of the defendant, the 
Manhattan Bank of Memphis, ‘Tennessee. 

In testimony whereof I have hereunto set my name and affixed 
the seal of said court, at office in the city of Memphis, Tennessee, 
this 13th day of January, A. D. 1887, and of the Independence of 
the United States the 111th year. 

[Seal of the Circuit Court of the United States for the District of West Tennessee. ] 
JOHN B. CLOUGH, Clerk. 
W. B. WEISIGER, D. C. 
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Certificate of Clerk. 
Cireuit Court of the United States, Western District of Tennessee. 


EvizA WALKER ) 
vs. No. 384. 
MANHATTAN BANK. 


In this cause, lately pending in said circuit court of the United 
States, at Memphis, Tennessee, and, on appeal therefrom by both 
sides, now pending in the Supreme Court of the United States, at 
Washington, D. C., being for the October term, 1887, Nos. 481 and 
1029, I, as clerk of the said circuit court of the United States, do 
hereby certify that the original Exhibit C to Goldsmith’s deposition 
taken in said cause contains, among other endorsements, the fol- 
lowing one which does not appear in the “ transcript of record,” on 
pages 87 or 88, where said Exhibit C is printed in the transcript, 
viz: 

“600 b’l’d’g stock.” 

“1,000 B’k of Com.” : 

In witness of this certificate I hereto subscribe my name and affix 
the seai of said cireuit court of the United States, at my office in 
M :mphis, Tennessee, this ninth day of January, anno Domini‘ 1889. 

{Seal of the Circuit Court of the United States } 
for the District of West Tennessee. j 
JOHN B. CLOUGH, 
Clerk of said Circuit Court. 


Supreme Court of the United States. October Term, 1888. 


MANHATTAN Bank ) 
v. 
ExvizA WALKER. 
- Nos. 205 and 682. 
EvizA WALKER 


v. 
MANHATTAN BANK. | ; 
Appeal and cross-appeal. 


It is agreed that the foregoing certificate may be filed as part of 
the record of the above cause, now pending on appeal and cross- 
appeal in the Supreme Court of the United States, with the same 
effect as if a suggestion of diminution of the record had been made 
and said certificate had been returned in response to a writ of 


certiorari. 
S. P. WALKER, 
For Eliza Walker. 
T. B. GURLEY, 
For Manhattan B’k. 
Pee yg oi se ha 


Circuit court of the United States, 
Sliza Walker vs. Manhattan Bank. 


[Endorsed:] Nos. 205, 682. 
western district of ‘Tennessee. 
Certificate of clerk of the circuit court. 

[Endorsed :] Sup. Court U.S. 1888, Octo.term. Nos. 205 & 682. 
The Manhattan Bank of Memphis, Tenn., app’t, vs. Eliza Walker 
and Eliza Walker, app't, vs. The Manhattan Bank of Memphis, Tenn. 
Stipulation and addition to record. 

[Stamped:] Office Supreme Court U. S. 
James H. McKenney, clerk. 
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Filed Jan. 30, 1889. 
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SUPREME COURT OF THE UNITED STATES 


October Term, 1888. 


NOS. 205 AND 682, APPEAL AND CROSS-APPEAL. 


ELIZA WALKER 
VS. 


THE MANHATTAN BANK. 


BRIEF FOR COMPLAINANT. 


L. & E. LEHMAN, 
METCALF & WALKER, 
Or COUNSEL. 


E. Whitmore, Printer, Memphis, Tenn. 
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[Endorsed:] Nos. 205, 682. Circuit court of the United States, | 
western district of Tennessee. Eliza Walker vs. Manhattan Bank. ’ 
Certificate of clerk of the circuit court. 

[Endorsed :] Sup. Court U.S. 1888, Octo.term. Nos. 205 & 682. 

The Manhattan Bank of Memphis, Tenn., app’t, vs. Eliza Walker 
and Eliza Walker, app'’t, vs. The Manhattan Bank of Memphis, Tenn. 
Stipulation and addition to record. 

[Stamped:] Office Supreme Court U. S. Filed Jan. 30, 1889. 

James H. McKenney, clerk. F 
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SUPREME COURT OF THE UNITED STATES, 


October Term, 1888. 


NOS. 205 AND 682, APPEAL AND CROSS-APPEAL. 


ELIZA WALKER 
VS. 


THE MANHATTAN BANK. 


os 


BRIEF FOR COMPLAINANT. 


STATEMENT. 

The bil was filed by the plaintiff, a citizen of Penn- 
sylvania, against the defendant bank, a citizen of the State of 
Tennessee, alleging that plaintiff, through one G. H. Judah, 
had on the 27th of November, 1880, made a special deposit in 
said bank, of certain notes, bonds and stock, and had taken a 
certificate of deposit therefor in form following, viz: 


‘““G. H. Judah, Esq., agent for Mrs. Eliza Walker, of 
‘* Philadelphia, has placed with us on special deposit : 

** $3,000, Memphis and Charleston Railroad Second 
‘* Mortgage Bonds. 

‘* $2,200, Mississippi Central Railroad Second Mortgage 
‘* Bonds. 

‘* $1,100, People’s Insurance Company Stock, 

‘$5,000, Note, E. G. and collateral attached, $6,000, M. 
Bank Stock. 

** $325, Interest Notes (4, at $81 25).” 


And that said bank, after due demand, had failed to 
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account for the same, or to discharge itself from its liability as 
bailee of said securities. 


The facts are quite fully stated in the findings of fact by 
the Court below : | 


Transcript, 113-117. 


And we shall advert to the evidence only when we insist 
upon propositions of fact not expressly found by the Trial 
Court. or at variance with such findings, or with the conten- 
tions of adversary counsel. | 


The decree of the Court below charged the bank with the 
Goldsmith note for $5,000, and interest thereon, but refused 
to hold it liable for the $5,200 of bonds. 


Both parties have appealed. It is conceded that the 
smaller Goldsmith notes were paid, and that the People’s 
Insurance Stock was delivered to the complainant before the 
bill was filed. They are not in controversy. The bank 
denies any liability whatever. The complainant submits that 
it should have been held liable for the $5,200, of bonds as 
well as the $5,000 note. 


It is conceded that shortly before the maturity of that note 
the bank, at the instance of G. H. Judah, discounted the note 
of Walker, Sons, & Co. for $6,500, and, as security for the pay- 
ment of that note, Judah endorsed to it the Goldsmith note, 
which note, at maturity, was paid to the bank. It has never 
accounted to the complainant for the money. By virtue of 
Judah’s endorsement, it claimed to be the owner of the note, 
collected it as owner, and treats the proceeds as belonging 
to it. When the $6,500 note of Walker, Sons & Co. was dis- 
counted by the bank, the proceeds were not paid over to 
Judah, or to Walker, Sons & Co., except to the amount of 
$500, less the discount. $6,000 of the proceeds were 
applied to the payment of an antecedently existing debt from 
Walker, Sons & Co, to the Bank. 


There is not the slightest controversy about these facts. 
Maas’ depo., ans. 24, page 44. 


The note having been paid to the bank, and the fund still 
being in its possession, it is clear that the question between 


a 


complainant aud the bank is simply one of title tothe fund. 
The note did belong to her, confessedly ; and the bank has under. 
taken, by Judah's authority, first, to accept it as collateral to 
a note of Walker, Sons & Co., and, finally, to apply its proceeds, 
when collected, tothe payment of that note, which, to the extent 
of $6,000, was given for an antecedent debt. This, as wellas the 
subsequent transaction, by which the complainant lost her 
$5,200 of bonds, was conducted wholly through the agency of 
G. H. Judah. 


There is proof in the record strongly tending to establish, 
if not actually establishing, that /udah was a partner in the firm 
of Walker, Sons & Co. 


The two nominal members of the firm, E. L. and Lee B. 
Walker were his nephews, and young men without business 
experience ; and that Judah had absolute control of the 
business of the firm—was, as the Circuit Judge expressed it, 
‘*its master spirit”*—is undoubted. 


Dep. of Maas, ans. to cross-inters 67 t0 71. Transcript §2. 


Goldsmith, the cashier of the bank, testifies that he 
thought he was a partner. 
Dep. of Goldsmith, ans, to cross-inters. 19 and 20. Transcript 79. 
He treated himself as liable for its debts, signing its checks, 


and pledging his personal stock and diamonds to secure its debt 
to the bank. 


Dep. of Judah, ans, to eross-inter. 33 to 40. Transcript 95. 


Defendant bank read in evidence the deposition of Kramer 
given in a suit then pending at Helena, Arkansas, in which the 
witness testifies that Judah was a partner. 


And the Complainant in the same suit stated that he was a 
partner. 
Ans. toint.5. Transcript 95. 
Transcript 98. 


Judah alone denies it, and his relations to the transactions 
robs that denial of any force. His deposition throughout 
exhibits a determined purpose to suppress every fact that would 
tend to fix a liability on the bank; for the same facts which 
charge the bank with liability fix upon him a flagrant breach of 
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trust. The gravamen of the complainant’s case is that Judah 
and the bank confederated unlawfully to convert her securities 
to the use of the Bank and of Walker, Sons & Co. Judah’s 
denial, therefore, in behalf of the bank is a denial in his own 
behalf, and amounts to little,in view of the admitted facts 
of the case. 

We submit that the fact of partnership is established; but 
whether it is or not, the fact is not controverted that Judah had 
complete control of the firm’s business. Goldsmith, the cash- 
ier of the bank; Maas, its assistant cashier, and Judah all 
so testify. 

Dep. of Goldsmith, ans. to cross-inters, 1gand 20. Transcript 79. 


Dep. of Maas, ans. to cross-inter. 40. Transcript 50. 


Dep. of Judah, ans. to cross-inter, 22, Transcript 22. 

Maas, the assistant cashier of the Bank, but acting cashier 
throughout the period of the matters here in question, was, be- 
fore his connection with the bank, confidential book-keeper of 
the firm of Walk 1X Co. (of which Judah was a member), 
and was on terms of the closest personal intimacy with Judah. 

When the book accounts of Walker Bros. were sold Maas 
bought them in for complainant and her sister, Mrs. Sarah 
Walker. The funds realized from that purchase were in part 
kept in his name in the defendant bank. He (Maas), at the 
instance of Judah, opened the books of Walker, Sons & Co. 


Dep. of Maas, ans, to cross-inters 41 an@ 42. Transcript 50. 


Judah promised him that he would certainly protect the 
Bank in case of disaster. : 


Dep. of Judah, ans. to cross-inters, 30, 32 and1o04. Transcript 
23, 24 and 29. 


At the date of the conversion of the Goldsmith note, the 
firm of Walker, Sons & Co. must have been insolvent. It 
failed disastrously in January, 1883, owing $60,000, and has 
not since paid a single dollar to its general creditors. 


Dep. of Judah, ans. to cross-inters. 24 to 27. Transcript 23. 


Before the conversion of the Railroad Bonds—how long 


‘before does not appear—Judah had pledged to the defendant 
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certain 4em Building and Loan stock belonging to himself, for 
the debt of Walker, Sons & Co. 


Dep of Judah, ans. to cross intintgs. 24 to 27. Transcript 23. 


He was pressed to pay or reduce the firm’s debt to the 
Bank. Maas, being cashier in the bank in which the firm kept 
its account, must have known, and confesses that he did know 
that the firm had no available funds. 


Dep. of Maas, ans. to cross-inter, 74. Transcript 52. 


The fact that he resorted to the desperate expedient of 
co-operating in the conversion of this trust fund to reduce the 
debt of the firm to the bank is evidence enough of the insol- 
vency of that firm, and of Maas’ knowledge of that fact. The 
bank itself, at the time of the conversion of the bonds, held 
the demand note of the firm for $13,500. 

Transcript 87. 


The Bank had, itself,at the time of its execution, mailed the 
certificate of deposit to the complainant, to whom, as stated 
on the face of that certificate, the securities belonged; and 
the two transactions by which the Goldsmith note and $5,200 
of Railroad Bonds were converted by Judah and the Bank, 
were made without any redelivery of the certificate, leaving 
it outstanding in complainant’s hands. 


ASSIGNMENT OF ERRORS. 

1. The Court below erred in decreeing that the defendant 
bank had rightful power to deliver the $5,200 of railroad bonds 
to Judah or to the Bank of Commerce. The defendant bank 
should have been decreed to account for the value of said 
bonds, at the time of the delivery.to Judah or to the Bank of 
Commerce, or for the highest value thereof from that date 
down to the date of hearing. 

2. It erred in its finding of fact that no part of the proceeds 
of the loan by the Bank of Commerce were received by the 
defendant bank. It should have fcund that $1,000 was so 
received. 

3. It erred in holding that there was no contract of bail- 
ment between complainant and defendant bank. 
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4. It erred in holding that Judah’s agency and power over 
the corpus of the securities described in the certificate of de- 
posit of November 27th, 1880, continued after the execution 
of that certificate. It should have held that his agency ceased 
with the execution of the certificate; or, that if it continued 
at all, it was confined tu the collection and forwarding of the 
interest on the securities. 


BRIEF. 
I. 

The defendant bank, as a corporation, assumed the obli- 
gations of a bailee, by receiving the complainant’s securities 
on special deposit. 

National Bank vs. Graham, 100 VU, § 699. 


Fostervs, Essex Bank, 17 Mass, 479. 


The execution of the certificate of deposit, and its 
transmission by mail to the complainant, created the relation of 
bailor and bailee between complainant and the bank, and the 
sole question is of the liability of the defendant bank, because 
of a misdelivery of the securities. The securities not having 
been lost by fire, theft or otherwise, but having been delivered 
to Judah or to the Bank of Commerce, on his order, the case 
must turn on the express or implied authority of Judah to with- 
draw them, or to direct the delivery to the Bank of Commerce, 
and not on a question ot negligence, 


Story eon Bailm, § 106, 414. 
Colyar vs. Taylor, 1 Col., 372. 
Stewart vs. Frazier, 5 Ala., 114. 
Jones vs. Greenwood, 20 La,, 297. 


Honig vs. Pacific Bk., 73 Cal., 464. 


Judah had no agency in respect of and no power over 
these securities after the execution of the certificate of deposit, 
and its transmission to complainant. 
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If he had any power it was confined to the collection and 


over 
i de- forwarding of the interest earned by the securities, which would 
ition not confer or imply a power over the corpus of the securities. 
ased ; 

aad Transcript, pp. 34, 35, 55, 68 and 73. 

’ the Chattahooche Bk. vs. Schley, 58 Ga., 369. 


Iv. 


Upon the broadest rowers of a trustee, in Judah, to sell 


obli- the securities, reinvest the proceeds, etc., there would be no 


ities implied power to pledge them. 
Loving vs. Brodie. 134 Mass. 453. 


And still less a power to pledge for an antecedent debt of, 
or for a present loan of money to Walker, Sons & Co. Judah 
being a partner in that firm, or its general business manager, 
the bank was bound at its peril, to see that he had power to 
convert the securities to its use, and is liable for their value, in 


its 
ot the absence of actual power to do that exact thing. 

the Duncan vs. Joudan, 15 Wall., 165. 
—_ Smith vs, Ayer, 101 U. S., 320. 

in 
od Nat’l Bk. vs. Ins. Co., 104 U.S., §4. 

ase Shaw vs. Spencer, 100 Mass., 389. 

ith- 

ce, 

WV: 

The Goldsmith note was converted to the use of, and its 
proceeds are yet held by the bank, making it liable to account 
therefor 

Schouter on Batlm, 62. 

Story on Batlm, § 102. 

Alexander ys. Alderson, 7 Baxt., 403. 

Osborn vs. Bank of U. S., 9 Wheat, 738 
er And it is liable for the $5,200 of bonds, because it not only 
it, actively aided and co-operated in an unlawful conversion of 


them by Judah, with full knowledge of his purposes, but itself 
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received, and yet retains a portion of the fruits of that con- 


version, 
Parker vs. Gilliam, 10 Yerg., 394. 


ARGUMENT. 


Under the facts stated, we submit that the liability of the 
bank, both for the $5,000 Goldsmith note and the $5,200 of 
bonds cannot be successfully controverted. 


Liability for the former was decreed by the Court below, 
but relief was denied as to the latter, and, as they stand on 
somewhat differert facts, we shall present the questions sep- 
arately. 


In the Circuit Court, the liability of the bank for the 
Goldsmith note was rested upon the simple ground that it had 
received, converted to its own use, and yet retained the pro- 
ceeds of that note. 


The question is not at all one of negligence.or imprudent 
management by which the note has beeen lost to the com- 
plainant 


It has been collected by the bank under a claim of 
title. The question is, therefore, one purely of title to the 
note, the claim of title on part of the bank being wholly 
dependent upon Judah’s actual authority to endorse the nute to 
the bank as collateral security to the $6,500 note of Walker, 
Sons & Co., the consideration of which to the amount of $6,000 
was an antecedent debt. 


It is not pretended, even by Judah, that he (Judah) had 
express authority to make this very transaction. His alleged 
power to do so is based upon his previous connection, as agent, 
with the trust fund, and his testimony to the effect that 
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he had certain general powers over the fund, as trustee or agent 
of the complainant. 


On this subject Judah says: 


Re-cross-intg. 2. ‘*‘ Did her (the complainant’s) instruc. 
tions directly or indirectly authorize you to pledge any 
bonds or securities obtained with her money for your own debts 
or the debts of others?’’ 

Answer ‘‘ No, Sir.” 

Re-cross-intg. 3. ‘*‘Then when you say in your exam- 
ination in chief that the control you had of the fund was 
as complete as over your own property, do you mean to be 


understood that such control or power extended only to making 
loans and investments for Mrs. Walker’s benefit, and not for 


your own or any other person’s benefit?”’ 

Answer. ‘‘ What I intended to say was that my powers 
were limited to invest her moneys for her exclusive benefit and 
use, and I thought my language would be so understood.”’ 


Transcript, pp 32 and 33. 


So that if it be conceded that Judah’s agency extended 
beyond the execution and delivery by mail to the complainant 
ot the certificate of deposit (which fact is affirmed by Judah 
alone, and is most positively denied by the complainant, and 
contradicted by all the attendant circumstances), it would 
nevertheless remain true that Judah had no power to pledge 
the Goldsmith note for an existing debt of Walker, Sons & 


Co., because: 


1. Broad as may have been his general power to sell, 
re-invest, etc., such general power would not include a power 


to pledge. 
Loving vs, Brodie, 134 Mass., 453. 
Pag vs. Cooper, 16 Beav, 396. 
Perry on Trusts, § 768. 
The act of pledging, itself, indicates an ultimate purpose 
not to sell. 


The fact that Judah, inadvance of the maturity of the note, 
pledged it for a maturing note of Walker, Sons & Co., is evt- 
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dence enough to show that he was not acting impartially in the 
execution of his alleged trust. And the pretense that 
he was induced to make the pledge by the fact that the 
note was about to mature, and that its proceeds must 
therefore have been reinvested, is completely overthrown by 
the fact that about three months thereafter he appropriated the 
$5,200 of railroad coupon bonds, bearing interest at seven and 
eight per cent., respectively, as to which no such fact existed. 


2. The fair, or apparently fair appearance given to the trans- 
action by Judah, in direct examination, is completely shattered 
and its hollowness exposed on cross-examination, from which it 
appears, (1.) that he never. informed the complainant of the 
change of security ; (2.) that he studiously concealed the fact by 
continuing to remit the interest through the firm of Walker, Sons 
& Co.; (3.)that he was so hard pressed by the bank to pay or re- 
duce the debt of Walker, Sons & Co. that he pledged his per- 
sonal stocks and diamonds, to the value of $5,000 or $6,000, as 
collateral to that debt; (4.) that both he and Maas wel! knew 
the tottering condition of the firm; (5.) and he finally confesses 
(ans. to cross-intg. 21, page 22) that he did not make the trans- 
action in the dona-jide exercise of his powers to invest. 


Transcript 20 to 29. 


The bank having full knowledge of the title of the com- 
plainant, and that she, in person, held the certificate, and itself 
accepting as security for the antecedent debt of a third person 
a pledge of the trust property must prove that the agent had 
uctual power to make the pledge, for the purpose, and in the 
manner in which he did make it, 


To discharge this burden of proof the bank undertakes to 
bring itself within the rule of 


Merchants Bk. vs, State Bk., 10 Wall, 604; 


And to sustain Judah’s authority to make the pledge, adduces 
the fact tha& Judah, as agent, collected the book accounts of 
Walker, Bros & Co.; that he deposited these collections in the 
defendant bauk to his credit as “ guardian;’’ that, from that 
fund, he made other loans to the firm of Walker, Sons & Co.., 
te which complainant did not object, and that he bought the 
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securities in question from that same fund. All this may, 
perhaps, be best answered in the language of the Circuit Judge: 
‘Tt is true that she had lent the bank some $20,000 of her 
other funds; that about one-half this loan was derived from the 
same source as the fuad in controversy here, and that as to 
that half she had never given any special directions or author- 
ity to lend it to the firm, and it was so lent upon Judah’s own 
responsibility as her agent. It is also true that she seems to 
have made no complaint of that conduct, but it is equally 
true that she was fully advised of the investments 
on special deposit in defendant bank; that for some reason 
Judah desired a receipt showing the deposit; that she set 
store by it, and that the firm promised to send on the bonds and 
place them in her own custody. As long as they sent her the 
coupons, or otherwise remitted the interest, however tardily, she 
permitted the special deposit to remain with her agent. But it 
does not follow from all this that she was willing to lend this firm 
any more woney, or to turn over this special deposit for thetr benefit. 
The implications were rather to the contrary, and especially if 
she were as fully aware of the firm’s weakness as was this bank ; 
and the bank cannot presume on her ignorance.”’ 
Transcript 118 


The Court might have gone a step further and said that she 
was entitled to the benefit of the bank’s knowledge, and that 
even if express authority to Judah to lend the money or se- 
curities of complainant to the firm of Walker, Sons & Co, so 
long as he (Judah) thought the firm in a financial condition to 
justify the loan as a prudent one, had been produced, the de- 
fense must still have failed. Complainant, in the case supposed, 
would have been clearly entitled to the benefit of Judah’s knowl- 
edge and impartial judgment,in making the transaction. But here 
she did not get that benefit, and the bank knew that fact. Both 
Judah and the bank well knew that the investment was aot a 
prudent one. And the Court cannot fail to see that it was the 
result of a pressure brought to bear on Judah, based on the 
fact that the debt from Walker, Sons & Co. had been created 
on the strength of Maas’ ‘‘personal frieudsnip for and reliance 
on the personal integrity” of Judah, and on Judah’s promise 
‘*always to protect the Bank, if in his power.’’ 


Judah's dep. ans. to cross-intg., 2gand 30. Transcript 23. 


The course of reasoning tor the Bank at this point is, in 
any view of the case, too difficult for success. Its proposition 
is that because the complainant had acquiesced in certain tem- 
porary loans to Walker, Sons & Co. (and the evidence shows 
that the loans were expressly represented to and acquiesced in 
by complainant as temporary— 77anscript, 73) of actual money 
in hand, awaiting permanent investment, she must therefore be 
compelled to ratify an appropriation of an already permanent 
investment into the same channel—that appropriation being 
made by an alleged agent or trustee, in collusion with a creditor 
bank, both trustee andthe bank knowing fuil well that the invest- 
ment was not safe, and that the conversion was for the benefit of 
the bank. and not for that of the cestui gue trust. 


The argument for the defendant bank is almost identical 
with that presented in the fourth point of the counsel for de- 
fendants in the case of 


Duncan vs. Jaudon, 15 Wail, 165-70-71, 


And the answer of the Court must be the same here as 
there: ‘‘She elected to approve it after she learned of the 
occurrence, and by doing this adopted the new investment, and 
waived the breach of trust. But her waiver on that occasion 
did not bind her to observe the same line of conduct in case 
of further violation of duty. It would be absurd to suppose 
because she ratified this transaction she intended to assent to 
future breaches of trust. Indeed, it is quite clear from the 
evidence that she acquiesced in the arrangement because her 
relatives, who had charge of the estate, advis:d it.’’—Pages 
171-2, One cannot avoid imagining the surprise with which 
this complainant would find it announced by the Court that, 
because she had acquiesced in certain loans of money to 
Walker, Sons & Co., and the defendant bank had also made 
loans of money to the same firm, the Bank was authorized, by 
that acquiescence, to appropriate to the payment of the de- 
mands due to it complainant’s permanent securities, held by the 
bank as bailee, on special deposit, 


Complainant could, with the same show of logic, and 
without the. grace of a ‘‘ by-your-leave,’’ help herself‘to enough 
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of the bank’s money to pay the debt due her from Walker, 
Sons & Co, because the bank had therefore loaned that firm 
large sums of money. 


The case is in nowise within the principle of 
Merchants Bk. vs. State Bk., supra. 


The acts of Judah in converting the permanent securities of 
complainant cannot be upheld on any presumption of authority 
based on complainant’s acquiescence in his previous loans to 
Walker, Sons & Co. of money on hand, awaiting investment. 


“In the former case the property is held for custody, in 
the latter for administration,” as was said by this Court in illus- 
trating the respective powers of trustees and executors. 


Duncan us. Jaudon, subra, 175. 


In truth, the fact relied on in defense strongly tends to 
negative rather than support the alleged authority of Judah. 
If the bank knew of the several loans of complainant’s money 
to Walker, Sons & Co. (and it can claim no presumption of 
authority in Judah except upon such knowledge) it would have 
been obliged to infer with the knowledge it had of the condition 
of the firm that prudence dictated rather a withdrawal of what 
she had already loaned than anincrease of credit. And such 
was the course pursued by the bank with reference to its own loans 
to the firm. In_ this connection’ should be _ noticed 
the significant fact (adduced and relied on by the defense) that 
the $5000 loaned to Goldsmith was at first loaned to the firm ot 
Walker, Sons & Co., and, at a time when that firm could afford 
to do without it, was taken from it and loaned to Goldsmith, as 


a permanent investment, 

Attempt is made to support the agency and authority of 
Judah after the purchase of these securities by the alleged fact 
that he customarily collected and forwarded to complainant the 
interest on the note and bonds. 


See Maas’ depo., ans. 21, page 44. 


Complainant emphatically testifies that Judah had no 
agency for her whatever, after the collection of the book ac- 
counts (transcript, 55-6, ans. to intgs., 8, 9 and ro); that the 
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firm of Walker, Sons & Co., of which her son was a member, 
alcne had authority to make and forward her interest collec- 
tions; and the correspondence between her and the firm shows 
that, with one immaterial exception, those collections were 
invariably made by the firm, and all communications on the 
subject were addressed to the firm, or by and to complainant's 
son. 


Transcript, pp. 34, 35, and 68 to 74. 


There is no evidence but that of Judah himself—shaken as 
it is tothe point of overthrow—to support his claim of agency. 
But if it did appear, as claimed by the defense, that he was au- 
thorized to collect and forward the interest, that would not sup- 
port the claim of an authority over the corjus of the securities. 


Chattahoochte Bk. vs. Sehley, 58 Ga., 369. 


Coming now to a discussion of the liability of the bank 
for the value of the $5200 of railroad bonds, we premise that 
much, if not all, of the argument already made in respect of 
the Goldsmith note is equally applicable to this branch of the 
case. Under our contention the whole case should be con 
trolled by one general principle. But the Circuit Judge thought 
otherwise, basing his conclusion on two propositions—one of 
law and one of fact—both of which we controvert. 


1. He held that the special deposit by Judah of com- 
plainant’s securities in the defendant bank created the relation 
of bailor and bailee between Judah and the bank, and not be- 
tween complainant and the bank. 


To examine this proposition we must briefly restate some 
of the admitted facts. The fund with which the securities 
were bought had been realized from the books of Walker Bros. 
& Co., and had stood on the defendant’s books to the credit of 
Judah, or Maas, agent or guardian. The complainant 
demanded an accounting of Judah, and he reported the 
purchase of these securities, and the special deposit of them in 
the defendant bank. In whose name they were deposited 
does not appear, but presumably in the name of Judah, agent. 
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It is not to be forgotten that the securities were not deposited 
at the time of the execution of the certificate or acknowledg- 
ment of deposit, of date November 27, 1880. They were 
already then on special deposit in the defendant bank. In 
this situation of affairs (adopting Maas’ version of the matter) 
Judah went tothe bank and said to Maas, ‘‘that he wanted a 
receipt, or statement, rather, of what securities he had on 
special deposit fo send to Mrs Walker in Philadelphia. 
* . * * * * 

‘*He said Ais. Walker wanted to know what she held 
Although we never gave receipts for special deposits, | at- 
tached no importance to it at all, considering it merely a memo- 
randum, and without consulting Mr. Goldsmith, the regular 
cashier, who was writing at the time at his desk, handed Mr. 
Judah the statement. These are the facts as far as I recollect. 
He enclosed it, 1 think, in an envelope and put it on the desk with 
the Bank's mail to go off that evening.”’ 


Maas’ depo., ans. 18, p. 43. 


And complainant testified that the certificate was sent in 
in lieu of, and in response to her request to send on the secu- 
rities themselves, and was regarded by her as equivelant to the 
possession of the securities, 


Ans. 4¥2, Pp. 55 


We may remark /assim that Maas here exhibits, in testi- 
mony given about four years after the transaction, a surprising 
minuteness of memory, in view of the fact that when he was 
actively engaged on two separate occasions with Judah, about 
one year after the date of the certificate, in appropriating the 
cecurities to the bank, he whoily forgot the fact of ever having 
issued the certificate. 


But, crediting him with truthfulness, the fact remains that 
the certificate was issued because Mrs, Walker wanted it; that 
with Maas’ knowledge, or, rather, by Maas himself, it was mailed 
to the complainant, and it thereafter remained in her possession, 
the subsequent disposition of the securities being made with- 
out its redilivery to the bank, leaving it outstanding in the 
hands of the complainant. 
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Upon this statement of facts we controvert the conclusion 
of law in the Court below—which conclusion underlies the whole 
ruling in the denial of the right to recover the value of the 
securities—to the effect that the Bank was bailee of Judah, and 
not of the complainant. : 


In Foster vs. Essex Bank, 17 Mass., 479, the certificate of 
deposit was substantially the same in form, and executed under 
very like circumstances, as was the certificate here. The 
exact point here involved did not arise upon the facts in that 
case; but it does not seem to have occurred to the eminent 
counsel engaged in that case, or to the Court,even to suggest 
that the bank was the bailee of the agent who made the de- 
posit. 


In Honig vs. Pacific Bank, 73 Cal. 564, the facts were: 
Peyser, a collector in the employ of Honig, deposited in the 
defendant bank, without Honigs knowledge, monies collected 
for and belonging to Honig, and in designating on whose order 
the same should be paid out, wrote in the bank register: ‘‘ K. 
Honig, by S. A. Peyser.’”’ Thereupon the bank issued and 
delivered to Peyser certificates of deposit, payable to the order 
of Honig, which were afterwards paid by the bank on the en- 
dorsement of Honig’s name by Peyser. Honig, learning of 
the transaction, ratified the act of Peyser in making the 
deposits, and sued the bank on the certificates, which had 
been redelivered to the bank on payment. Peyser had no 
authority, in fact, to endorse the certificates. It was Ae/d that 
the bank was liable, and that the case was not affected by the 
fact that the certificates had been redelivered to the bank and 
were in its possession at the time of suit brought. 


‘«The person to whom delivery ought to be made is ascer- 
‘*tained by reference to the terms and true import of the bail- 
“ment.” | 


Schouler on Bailm, 68. 


_ From the statement already made, it is clear that the cer- 
tificate of deposit was executed because Mrs. Walker demanded 
it, and it is equally clear that she demanded it for two reasons. 
(t.) That she was not willing to accept Judah’s statement of the 
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Fact, of deposit and (2.) that she might have in her own possession 


the obligation of the bank, evidenced by the certificate; thus 
establishing and holding in her own hands the evidence of a 
contract of bailment between herself and the bank. 


(2.) The second proposition upon which the opinion below 
was founded is, that the Bank being the bailee of Judah, the 
agent, had a right to redeliver the securities to Judah; that its 
right so to redeliver them is not affected by its knowledge of 
the fact that Judah was delivering the bonds to the Bank of 
Commerce as collateral to a loan of money by that bank to 
and Walker, Sons & Co.; and, incidentally it was found by the 
Court below, in this connection, that the defendant bank did not 


receive any part of the money borrowed from the Bank of 
Cornmerce. 


We have already argued that the relation of bailor and 
bailee was established between complainant and the bank by 
the execution and delivery of the certificate of deposit; that 
it was clearly so intended by the plaintiff, and that Maas, the 
acting cashier at the time of the conversion, who, as assistant 
cashier, executed and mailed to complainant the certificate of 
leposit, must have known that intention, But, passing that, 


we assail both the other grounds upon which the ruling below 
was based. 


First, we deny that the case in any aspect presents the 
question of a bailee setting up a /ws ferti# in answer to the 
bailor’s demand for a redelivery. Can the true owner, not only 
known to be such by the bailee, but who is stated on the face of 
the contract of bailment, and is recognized to be the principal 
in the transaction, be characterized as ‘‘a third person?”? A 
contract being made by ‘‘A. B., agent for C. D.,”’ may A. B. 
be designated as “a third person” in_ reference to that 
contract ? 


In Story on Bailments, section 106, itis said: “Where a 
deposit has been made by a servant, in behalf of his master, the 
goods are to be delivered to the master, especially if he gives 
notice that they are not to be redelivered to the servant. But 
a delivery back to the servant would, in many cases, and espec- 
ially where there is no reason to suspect any impropriety, be a good 
discharge.” 
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It cannot be said that the defendant bank had no reason 
to suspect that there was no impropriety in delivering the bonds 
to Judah. Aside from the point already presented, that the 
execution of the certificate and its transmission by the bank to 
the complainant severed Judah’s connection with the bailed 
securities, the bank is liable because it turned the bonds over 
to him for the express purpose of enabling him to misapply 
them. The condition of the defendant bank is the same in 
this particular as if it had itself turned over the bonds to the 
Bank of Commerce on Judah’s order, in pledge for a loan made 
by the latter bank to Walker, Sons & Co. In truth, it did 
directly deliver to the Bank of Commerce a portion of the 


bonds, 
Depo. of Maas, ans, to 35 inty., p. 46. 
Depo. of Omberg, ans. to 6 intg., p. 30. 


The ruling below proceeded on the idea that the Bank was 
in no sort of relations with the plaintiff, and that it was not 
therefore liable, no matter that it delivered the securities with 
full knowledge of and actively aided in the consumraation of 
Judah’s guilty pursoses; that it was safe against liability so long 
as it did not ‘‘eat of the forbidden fruit.’’ ‘To state the propo- 
sition would seem also to answer it. 


The Court is familiar with the line of cases in which cor- 
porations have failed in the performance of their well-estab- 
lished duty to protect stockholders against unauthorized trans- 
fers of their stock. One such in our State is— 


Caulkins vs. Gaslight Co., 1 Pickle, 683. 


The at least equal obligation of this bank to the complainant 
is sufficiently apparent without further observation from us. 


2. The Defendant Bank should be held liable upon the 
ground that it did not simply have knowledge of Judah’s in- 
tention to misappropriate the assets, but joined him in the per- 
petration of a fraud upon the trust estate, and itself received a 


portion of the fruits of that fraud. 


On this aspect of the case the facts are: The $5200 note 
of Walker, Sons & Co. discounted by the Bank of Commerce 


at 


was dated February 21, 1882. But Omberg, cashier of the 
Bank of Commerce, says: ‘‘My recollection is that we had 
agreed to make the loan, and that Judah brought over: the 
Mississippi Central bonds, but did not have the Memphis and 
Charleston bonds; that instead of the latter he had a statement 
or acknowledgment by L. Levy that he (Levy) held the bonds 
in New York, deliverable on the return of that certificate. I 
think I declined to consummate the transaction until the bonds 
were delivered; but I find from a new (now) examination of 
our books that Walker, Sons & Co. were overchecked about 
$5800 when the transaction was consummated, and / must have 
allowed that temporarily, on the faith of the Mississippi Central 
bonds and Levy's acknowledgment.” 
Ans. to intg. 6, p. 36, 

At thattime the defendant bank held the demand note of 
Walker, Sons & Co. for $13,500, and that note is credited, 
under date of February 14, 1882, with $rooo., | 

Transcript, 87. 

Turning to the account of Walker, Sons & Co. with the 
Bank of Commerce (Transcript, p. 39) we find that the ac- 
count down to and including the 21st of February, 1882, stood 
thus : 


DR. CR. 
1882. 1882. 
Feb, 6, balance...$1177.51 Feb. 7, deposit....$ 400.80 
. ee 11.93 Feb. 21, discount.. 5091.38 
Feb. 11, checks... 985.80 
eS eee er 1000.00 
PO BEY sen cnevs 1500.00 
Pk BE i oben 800.62 
Pee OM ciéecen: » -810.13 


The account, as will be seen, shows a check drawn on the 
Bank of Commerce for $1000 on the very day the $13,500 note 
is credited by that amount. And, aside from this coincidence 
of dates and amounts, the note referred to has upon it a memo- 
randum, put there by Maas, in these words: ‘‘6oo b’ldg 


stock; 1000 Bk. Com.’* (Transcript, 79), establishing conclu- 


sively that the $1000 check was given to the defendant bank in 
part payment of the $13,500 note. 


wine 


Thus far the facts were found in the Court below, but that 
Court said: ‘*There is no satisfactory proof that the bank got 
$1000 of the proceeds of the bonds. It may have done so, 
but it is not certain. The check on the Bank of Commerce, 
paid to defendant bank, was paid February 14, 1882: The 
discount on the pledge of the securities was on the 21st, and 
we know that a part of the bonds were in New York until the 
24th, Judah was largeiy overchecked with the Bank of Com- 
merce when the discount was made, and the identical money 
realized by the discount may or may not have gone to pay this 
particular check; but as the overcheck was $5800, and the 
discount was only $5091.38, some part of the overcheck cer- 
tainly was paid from other sources. We cannot undertake to. 
say that a part of the proceeds has been satisfactorily traced to 
the defendant bank.”’ 

Transcript, 124-5. 

The fundamental error of which 1s (1), that on the face 
of this finding, indulging every presumption against the com- 
plainant (which is the reverse of the true rule in cases of this 
character), it would still appear that about $200 of the $1000 
was paid to the defendant bank out of the overcheck, based on 
and secured by a pledge of the trust securities; but, secondly, 
and more vitally, the whole $1000 was paid by the overcheck, 
permitted on the faith of the pledge of these bonds. It is true that 
at the time the$5200 note was discounted the overcheck was about 
$5800; but at the time the $1000 check was given to the defendant 
bank, the overcheck, including that check, was only $2777.44. 
It was swelled to $5800 by the subsequent checks. T7heve 
was, in the meantime, fneo deposit of money whatever—the 
$400.80 deposit of February 7th having been more than ab. 
sorbed by the existing debtor balance of $1177.51. The $1000 
payment to the defendant bank was therefore, fo a certainty, 
paid by an overcheck on the Bank of Commerce, permitted 
and secured by a pledge of the trust bonds. 


On this state of facts the defendant bank is liable, not 
simply for the $1000, but for the whole value of the bonds. 


‘‘A party who colludes with the executor to obtain the 
assets, or who obtains the assets by joining the executor in the 
perpetration of a fraud upon the estate; or who receives the 
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powers ofa trustee be entitled 40 /end the fund to himself or to the 
firm of which he was a member. 


Shaw vs. Spencer, 100 Mass., 389. 
Duncan vs. Jaudon, 15 Wall, 165. 
Smith vs. Ayer, 100 U, §., 320. 


In Shaw vs. Spencer, which may justly be regarded a 
leading case on the subjeet, the Court said: 


‘‘Where one known to be a trustee is found pledging that 
which is known to be trust property, to secure a debt due from 
a firm of which he isa member, the act is one prima facie un- 
authorized and unlawful, and it is the duty of him who takes 
such security to ascertain whether the trustee has a right to 
give it. The appropriation of corporate stock held in trust as 
collateral security for the trustee’s own debt, or a debt which 
he owes jointly with others, is a transaction so far beyond the 
ordinary scope of a trustee’s authority, and out of the common 
course of business, as to be in itself a suspicious circumstance, 
imposing upon the creditor the duty of inquiry. * * * * 
Because Spencer, Vila & Co. took these certificates of stock to 
secure an antecedent debt from Mellen, Ward & Co. to them, 
with notice that they were held in trust, and made no in- 
quiry as to Carter's authority to use trust property for such a 
purpose, they cannot retain the security against the equitable 
owner of the stock, when it appears that Carter in making the 
pledge was guilty of a fraudulent breach of trust.”’ 

Pages 389-394: 

Andin Smith vs. Ayer this Court said: ‘*Whoever takes 
it (the trust property) for an object other than the general pur- 
poses of the trust, or such as may reasonably be supposed to 
be within its scope, must look to the authority of the trustee, 
or he will act at his peril.” 

Page 327. 

Many other cases to the same effect are cited in the 
opinion of the Court below (transcript, 121), but we do not 
deem it necessary to repeat the citations. 


Judah, as trustee or agent, certainly had no power to lend 
the trust fund to a firm of which he was a member, and the 
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assets, knowing that the intention of the executor in disposing 
of them was to commit a devasfavit or fraud upon the creditors 
or distributees, is liable and the assets may be followed by them 
in his hands.” 


Parker vs. Gilliam, 10 Yerg., 394. 


In that case—citing many others in its support—the de- 
fendant was held liable for the whole value of the property 
involved, notwithstanding he held a just debt against the 
estate, because he entered into a conspiracy with the executor 
to bring about a judicial sale for the purpose of enabling the 
executor to embezzle the surplus. 


The evidence is sufficient to establish a deliberate con- 
spiracy by Judah and the bank to use the trust property in 
fulfillment of Judah’s promise to protect the bank; and we 
submit that, in every view of the case, the bank should be held 
liable for the value both of the Goldsmith note and the $5200 
of bonds. 


Kil. 


Aside from what we have thus far said, the bank should 
be held liable both for the note and bonds, on any view that 
can, onthe record, be taken of Judah’s agency. 


Concede for the argument’s sake that that agency con- 
tinued after the execution of the certificate of deposit; and 
that his powers, as agent, were as broad as he himself states 
them—viz., power ‘‘to use and manage the fund according to 
his best judgment, and to do with it for her just as he would 
do with his own (ans. 7, transcript, 17); the power being to 
‘invest her moneys for her exclusive benefit and use’’ (ans. 3, 
transcript, 33). 


The powers at most were those of a trustee to manage the 
fund according to his best judgment for the benefit of the 
cestui que trust. 


We have already attempted to show that he was, within 
the knowledge of the bank, a member of the firm of Walker, 
Sons & Co. Ifthat be true, he would not, on the broadest 
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bank was not merely put upon inquiry, but had actual 
knowledge of every fact from which the want of authority was 
apparent, 


Judah’s act was equally a breach of trust, and the bank a 
guilty participant therein, even if he was not a member of the 
firm. It is proven beyone controversy that he was not only in 
absolute control of the affairs of Walker, Sons & Co., but 
that, having procured from the bank the loans to that firm on 
the strength of the personal friendship of the cashier, and his 
own personal promise to protect the bank, at all hazards, in 
case of disaster to the firm, he treated himself as under more 
than the ordinary obligations of a debtor to the bank, pledging 
his personal stocks and diamonds to secure the debt of the 
firm. The legal effect of these facts is the same, clearly, as if 
he had been a member of the firm. Every consideration by 
which a trustee is forbidden to lend the trust fund to himself is 
equally potent here. Judah not only undertook to represent 
both parties to the transaction, so far as concerned a lending of 
the trust fund to Walker, Sons & Co., but was manifestly in no 
situation to act freely, in the interest of his cestué gue trust, in 
his transactions with the bank. 


The bank was under a legal and moral obligation to com- 
plainant that, aside from the fact that it received a portion of 
the fruits of the conversion, forbade it to deliver the trust 
property in consummation of Judah’s unlawful purposes. Cons 
sidered alone, the delivery of the securities by the bank was 
vicious ; coupled with the appropriation to itself of the Gold- 
smith note and the 81000 received from the Bank of Com 
merce, it approaches criminality. 


The issue cannot be decided upon an apparent or supposed 
authority in Judah, but must be determined upon his actual 
authority. What he undertook to do can be upheld only by a 
peculiarly enlarged and exceptional—we might say anomolous— 
character of agency, the burden of proving which was plainly 
onthe bank. It has wholly failed to discharge that burden. 

It is asserted, in behalf of the bank, that the evidence in 
the record proves Judah to have been an universal agent. This 
conclusion is based upon the general proposition that “no pre- 
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cise bounds or limits were ever placed upon Judah’s agency,”’ 
and is reached upon a statement of facts which, if eonceded to 
be correct, do not warrant the conclusion. Judah himself 
testifies, as we have already shown, that he was merely the 
agent of complainant to collect choses in action which she owned 
jointly with her sister-in-law, with authority to invest her share 
of the avails thereof, and with no authority to pledge the in- 
vestments for his own debts or the debts of others. 


Much stress is laid in this connection on the fact that 
Judah was authorized to collect the choses and make invest- 
ments of the moneys realized therefrom. It was but natural 
that he should have been employed to make the collections. 
The book debts in question had been created in the course of a 
business with which he had been intimately connected, so that 
it was expected he would be in a position to realize more there- 
from than any other person. The investments made with the 
moneys derived from that source were independent of and un- 
connected with the authority to collect the debts. In refer- 
ence to the particular securities which are involved in this liti- 
gation this is apparent when it is considered that a certificate 
was issued and sent by the bank to complainant. 


The evidence is sufficient to establish a deliberate conspi 
racy by Judah and the bank, to use the trust property in fulfil- 
ment of Judah’s promise to protect the bank; and we submit 
that in every view of the case, the bank should be held liable 
for the value of thc Goldsmith note, and the $5,200 bonds. 
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IN THE 


Supreme Court af the Cnited States 


THE MANHATTAN BANK OF MEMPHIS, TENN., 
vs. So 2047 
ELIZA WALKER. 


serrate cette tnt ne ny 


BRIEF FOR MANHATTAN BANK 


On Appeal and Cross- Appeal. 


T. B. TURLEY, for Defendant. 


IN THE 


Supreme Court of United States 


THE MANHATYAN BANK OF MEMPHIS, TENN. 
Vs. 


ELIZA WALKER. 


BRIEF FOR MANHATTAN BANK 
On Appeal and Cross-Appeal. 


STATEMENT OF CASE. 

Walker Bros. & Co., a firm composed of complainant’s 
husband, his brother, Benjamin Walker, and his brother- 
in-law, G. H. Judah, was a large mercantile house in 
Memphis, which failed and niade an assignment in the 
year 1879. Record p. 58. Complainant and Mrs. Sarah 
Walker, the wife of Benjamin Walker, claimed to be 
creditors of the firm. Complainant’s demand was never 
presented to the assignee of the firm. Record p. 67. The 
two Walkers were never in Memphis after the assignment. 
Judah continued to reside in that city. Record p. 67. At 
the assignee sale in 1880, the book accounts of Walker 
Bros. & Co. were bought in the name of M.*Maas, the 
book-keeper of the firm, for the benefit of complainant 
and Mrs. Sarah Walker, and were turned over to Judah 
for collection and management. Record pp. 58, 59, 44, 81, 83. 

Complainant’s husband furnished the money to pay for 
her interest in the book accounts. Record pp. 58, 64. 
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Judah was given unlimited discretion and power in the 
management of the fund thus created for the benefit of his 
two sisters-in-law. Record pp. 59, 17, 18, 19. 

He deposited it as collected with the defendant, the Man- 
hattan Bank, in the name of G. H. Judah, guardian. Record 
p. 42. 

Judah did not consult with complainant nor did he ever 
receive instructions from her, as to how he should invest 
her part of said fund. Record pp. 17, 18, 59. At different 
times he reported to her the condition of the fand. Record 
pp. 18, 59, 72, 73. 

During the year,and prior to 27th of Nov., 1880, Judah 
bought $3,000 Memphis & Charleston Railroad second 
mortgage bonds, $2,200 Mississippi Central Railroad second 
mortgage bonds, and $2,500 or $2,600, Peoples Insurance 
Company stock, and paid for same with check against 
his account as guardian in defendant bank. Record pp. 
43, 18. 

As these securities were purchased, they were placed on 
special deposit in defendant bank, probably in name of M. 
Maas, who had in the meantime become assistant cashier 
of the bank, but really for Judah, guardian. Record p. 44. 


Sometime during the year 1880, and prior to Oct., 1880, 
Ernest Walker, a son of complainant, and Lee B. Walker, 
a son of Mrs. Sarah Walker, began a mercantile business 
in Memphis under the firm name of Walker Sons & Co. 
Record p. 18. 

Mrs. Sarah Walker made advances to the firm. Record 
p. 92. Judab was the business manager of the new firm. 
Record p. 22. This fact was known to complainant. 
Record pp. 58, 60. This firm did its principal banking bus- 
iness with defendant from its formation down to the sum- 
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mer of 1881, when its principal accounts were transferred 
to the Bank of Commerce of Memphis. This change was 
made because defendant, owing to its limited capital, was 
unable to grant the loans needed by the firm in its busi- 
ness. Record pp. 45, 6. 

Sometime prior to Nov. 1, 1880, Judah had loaned 
Walker Sons & Co. $5,000 of the funds held by him for 
his two sisters-in-law. Record p. 82. 

About the 13th of Oct., 1880, complainant, out of life 
insurance money on the life of her husband, who died dur- 
ing the summer of 1880, loaned said firm $10,000. This 
loan she says, was made at the instance of Mr. Judah, to 
enable the boys tocommence business. No note was taken 
for it at the time nor was any security demanded or re- 
ceived. Record pp. 58, 61, 63. 

On the Ist of Nov., 1880, Judah loaned Edward Gold- 
smith $5,000 for twelve months. Goldsmith was informed 
at the time that it was a fund Judah was managing for one 
of his sisters. The loan was evidenced by Goldsmith’s 
note, at twelve months, secured by collaterals for the $5,000 
and his four notes for $81.25. for the interest thereon. 
Goldsmith was handed Walker Sons & Co.’s check on the 
defendant for $5000. The notes were made payable to 
Judah, agent. Record pp. 82, 88. 

Goldsmith was defendant’s cashier, but this loan was 
made to him as an individual. The Goldsmith notes were 
placed on special deposit with defendant by Judah, guardian. 
About the 27th of Nov., 1880, Judah applied to Maas for a 
receipt, or statement, of the securities he had on special 
deposit with defendant, for complainant. He stated that 
complainant wanted to know what she held. The defend- 
ant did not give receipts for special deposits, but Maas, 
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considering the statement asked for as a mere memoran- 
dum, without consulting with any other officers of the bank, 
gave him a statement showing that G. H. Judah, agent for 
Mrs. Eliza Walker, of Philadelphia, had placed in the 
bank or special deposit, $3,000 Memphis & Charleston 
Railroad second mortgage bonds, $2,200 Mississippi Central 
Railroad second mortgage bonds, $1,190 Peoples Insur- 
ance Co. stock, $5,000 note on Edward Goldsmith with 
collaterals, and $325 interest note on same, and signed 
it Maurice Maas, assistant cashier. This receipt or state- 
ment was written on a letter head of the bank which 
showed the names of President, Vice-President, Cashier 
and Assistant Cashier. It will be found in ful! on p. 114 


of the record. ‘This statement was placed in an envelop?- 


of the bank and directed to the complainant and mailed 
to her by that day’s mail. About that date entries were 
made on defendant’s special deposit book, showing that 
G. H. Judah, agent for Mrs. Eliza Walker, had deposited 
the securities just mentioned, and that G. H. Judah, agent 
for Mrs. Sarah Walker, had deposited the balance of the 
Peoples Insurance Co. stock hereinbefore referred to. 
Record pp. 43, 44. 


There is some conflict in the testimony as to whether a 
letter from Maas accompanied the receipt. No letter is pro- 
duced, nor is the contents of any such letter proved. No 
such letter appears on the bank letter book. If one was 
written, it was of go little importance that complainant 
did not think it worth preserving. Record pp. 47, 55, 82, 
84. | 

The complainant never wrote to defendant nor com- 
municated with it in any way about the statement or 
receipt until Dec., 1882, or Jan., 1883, about the time of the 
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failure of Walker Sons & Co. Record pp. 44, 59. As long 
as these securities remained with defendant, the interest 
was collected by Judah and turned over to Walker Sons & 
Co., and was through that firm at irregular intervals re- 
mitted to complainant. Record pp. 18, 56, 60, 71, 74. 

About the 14 of Jan., 1881, Judah loaned Walker Sons 
& Co. for complainant $4,791.75, and on the 6th of June, 
1881, he made them a similar loan of $2,972.54. Both these 
amounts were realized from the book accounts of Walker 
Bros. & Co. Complainant admits that she knew of these 
loans and that she further knew they were made without . 
the taking of notes or security therefor. On the 28th of 
Feb’y, 1881, complainant loaned Walker Sons & Co. $2,000 
without note or security. Record pp. 61, 62, 63, 65, 66, 73. 

Goldsmith went to New Yorkin March, 1881, and re- 
mained there until Oct., 1883, paying occasional visits to 
Memphis to inspect the condition of the defendant, of 
which he remained cashier. Record pp. 77, 83. 

Goldsmith’s note at twelve months, matured Nov. 1, 1889. 
Before it matured Judah applied to him to renew it, but 
Goldsmith declined. Record pp. 17, 83. Judah says that 
in the summer of 1881, he informed complainant that it 
was doubtful whether the Goldsmith note would be renewed 
and she told him if it was not, to do what he thought best 
with the money. Record p. 18. This fact is denied by 
complainant and her daughter, Belle Walker. Record pp. 
57, 74. 

On the 22d of Oct., 1881, a note of Walker Sons & Co. 
for $6,000 held by the defendant, matured. This note was 
well secured by country paper of the firm. On the day of 
its maturity, Judah asked Maas to hold it up until Nov. 1, 
1881, telling him that the Goldsmith note would be paid 
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on that day and he intended loaning the $5,000 to Walker 
Sons & Co., and that with it and the proceeds of some 
cotton they could tuke up the $6,000 note to the de- 
fendant bank. Maas replied that the defendant did not 
wish to carry past due paper, and suggested that he dis- 
count the Goldsmith note and make a short loan for 
Walker Sons & Co. for the balance. Therenpon defend- 
ant discounted the Goldsmith note and a short note of 
Walker Sons & Co. for $1,500 and surrendered to Judah 
the note of Walker Sons & Co. for $6,000, together with 
the collateral held by it to secure the same and handed 
him the balance of the discount, money over the counter. 
Record pp. 44, 46, 85. 

About the 21st of Feb., 1882, or a few days prior thereto, 
Judah asked Maas, as assistant cashier of defendant, to 
loan the firm of Walker Sons & Co. about $5,000 upon the 
fuith of the Memphis & Charleston Railroad bonds, and 
the Mississippi Central Railroad bonds, described in said 
statement of Nov. 27,1880. Maas declined making the 
loan, inasmuch as Walker Sons & Co. were not then reg- 
ular customers of the defendant. ‘Thereupon, or shortly 
thereafter, Judah as agent for Walker Sons & Co. with- 
drew these bonds from defendant, and gave Maas a receipt 
for same. Judah then carried the bonds to the Bank of 
Commerce, and pledged them with that bank, for a loan of 
about $5,200, made by it to Walker Sons & Co. Maas 
knew that Judah expected to pledge the bonds at the 
Bank of Commerce for the benetit of Walker Sons & Co. 
when he delivered them upto him. The Manhattan Bank 
received no benefit from this transaction. Record pp. 36, 
37, 48, 49, 67. 

During the year 1882, much correspondence passed be- 
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tween Walker Sons & Co. and Judah and the complain- 
ant in this cause, in reference to the fand under Judah’s 
control and the debt due from Walker Sons & Co. to com- 
plainant. See Record pp. 70, 74, 34, 35. 

On the 3d of May, 1882, Walker Sons & Co. sent 
complainant two notes, both due one day after date. One 
for $10,000, signed E. L. Walker and Walker Sons & Co., 
and one for $9,764.29, signed Walker Sons & Co. Record 
p. 102. 

In the fall of 1882, complainant seems to have been 
much in need of money. She wrote and telegraphed to 
Walker Sons & Co. on the subject. Record p. 34, 35. 
Although she seemed at that time to have been in great 
need, and although Walker Sons & Co. seem to have been 
remiss in paying her interest, or making any provision for 
their debt to her, not one word is heard from her by the 
defendant bank. 

In Dec., 1882, Mr. Adam Kramer, son-in-law of com- 
plainant, visited Memphis to see the members of the firm 
of Walker Sons & Co. in relation to complainant’s debt 
against that firm. See Record p. 90,91. While in Mem- 
phis he called on Maas at the Manhattan Bank. There is 
a conflict between Maas and Kramer as to What then 
occurred between them. Kramer says, that he had the 
receipt of Nov. 27, 1880, and that he demanded the secur- 
ities described therein, from Maas, and when he found 
they had been delivered up to Judah, he told Maas that he 
intended holding defendant liable for their value. Maas 
says he made no such demand, That he simply inquired 
if the defendant still held the bonds and securities, and 
when he was informed that it had delivered them to 
Judah, replied, he thought so. Record pp. 11, 48, 53. 
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Maas is sustained on this point, by the fact that although 
Kramer met Goldsmith, the regular cashier in the bank, 
and had a conversation with him, he failed to mention the 
subject of these securities; nor did he make any demand or 
inquiry of any other officer of the defendant bank. Record 
p. 83. During his visit of 1882, Kramer saw the members 
of Walker Sons & Co., and urged the settlement of com- 
plainant’s debt against it. A check was given him on 
account, which was not paid. Record p. 92. Kramer 
returned to Memphis again in Jan., 1883, about the time 
of the failure of Walker Sons & Co. During this visit, be 
obtained from Walker Sons & Co. a large amount of their 
country paper as security for the indebtedness due from 
them to complainant. ‘The title to this paper was after- 
wards involved in litigation in the case of Raphael Bach- 
man vy. Eliza Walkerinthe United States Court at Helena, 
Ark. The record of that case will be found in this record, 
p. 89, et seg. Kramer’s deposition was taken in said case 
and in said deposition he states explicitly that both his 
visits to Memphis were to secure complainant’s claim 
against Walker Sons & Co. See record pp. 90, 1, 2, 3, 4. 
Walker Sons & Co. failed in Jan., 1883, owing the defend- 
ant bank $5,000, which is still unpaid. Thereupon, com- 
plainant filed her bill in this cause to hold the defendant 
liable for the value of all the securities mentioned in said 
receipt of Nov. 27, 1880, except the Peoples Insurance 
Company’s stock, which stock was received for her by 
Kramer during his visit to Memphis in Dec., 1882, or Jan., 
1883. The defendant in its answer relied upon its delivery 
of said securities to Judah as complainant’s agent. 

The circuit judge held defendant liable for the Gold- 
smith note, and decided in its favor, so far as the bonds 
were concerned. 


- 


9 
ASSIGNMENT OF ERROR. 


The defendant assigns for error the action of the court 
below, in holding it liable to complainant, for the amount 
of the note of Edward Goldsmith and interest thereon; 
from the Ist of Nov., 1881. 


ARGUMENT. 


The bank is a bailee without reward. It stands just as 
any individual would, who, having a safe for his own val- 
uables, permits his friend, as a matter of accommodation, 
to leave valuables therein. By all the authorities such a 
bailee is liable only for gross negligence. 

Foster v. Essex Bank, 17 Mass. 479. 

Giblen v. McMullen, L. R. 2 P. C. 317. 

Chattahoochie Bank v. Schley, 58 Ga. 369. 

Ray v. Bank, 10 Bush 344. 

Floyd v. West Branch Bank, 15 Pa. St. 172. 

Leads v. Trenton Bank, N. J. Law & Eq. Dig. p. 78. 

Scott v. National Bank, 72 Pa. St. 471. 

National Bank v. Grehan, 79 Pa. St. 116, 118. 

Tompkins v. Saltmarsh, 14 Serg. & Rawl. 275. 

Smith v. First National Bank, 99 Mass. 605. 

Lancaster Co. Nat. Bank v. Sweet, 62. Pa. St. 47. 

Wiley v. First National Bank, 47 Vt. 555. 

Story on Bailments, sec. 72. 

First Nat. Bank v. Owen Nat. Bank, 60 N. Y. 294, 5. 

Hayner v. Warring, 29 Ala. 265. 

Samples v. Scott, 24 Miss. 533. 

Schouler on Bailments, 2d Ed., s. 15, pp. 48, 49; 42 
to 45,and notes as applicable to special deposits in 
bank, 
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The execution of the written receipt in no way enlarged 
the contract or added anything to the liability of the bank. 


In the 17 Massachusetts case, where the receipt was 
substantially like the one in the case at bar, the court 
says: “ As to the first of these points, supposing the bank 
to be answerable for any special undertaking of the cashier, 
we perceive no evidence of such an undertaking in this 
case. The writing signed by the cashier is merely a mem- 
orandum, signifying that the chest and its contents were 
left in the bank for safe keeping. It contains no promise, 
and assumes no risk, other than would be derived from the 
mere delivery without any writing. Nor does it receive 
any additional force from the presence of Mr. Orne (the Pres- 
ident), and his certificate of the gold having been weighed 
in his presence. For in this he did not act or sign officially ; 
and if he had assumed to do so, it not being within the 
scope of his authority, as president, to charge the bank 
with any special liability, his act could not have bound the 
bank or corporation, who, according to the practice as found 
by the jury, take no notice of special deposits. [| In the 
case at bar the directors took no notice of special deposits, 
See Goldsmith’s deposition.} And the same may be said 
of the memorandum signed by the cashier. For if he had 
undertaken to make the bank specially answerable for a 
deposit contrary to its usage and to the nature of the con- 
tract implied by accepting such a deposit, such an under- 
taking, without previous authority or subsequent assent, 
would have failed to implicate the bank.” 17 Mass. 504, 


Where a deposit has been made by a servant or agent, 
the delivery back may be made to thé agent. 
Schouler on Bailment, 2d edition, secs. 33, 22, 58, 59. 
Story on Bailments, secs. 106, 109. 
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Other questions out of the way, and clearly Judah’s 
authority to withdraw the deposit was not changed by the 
simple execution of the receipt or certificate. 


There was nothing in the circumstances under which the 
receipt was given to change this result. Mrs. Walker, the 
principal, never applied for the receipt. It was issued at 
the instance of the agent, Judah. It does not recite that 
Mrs. Walker had made the deposit, but that Judah as her 
agent had left the securities for safe keeping. The securi- 
ties were still in Judah’s agent control, just as much so 
as they would have been in his own safe, or in his locked 
box left with the bank. The explanation given was, not 
that the agency was terminated, but simply that the agent 
wished to let his principal know what securities he had on 
hand for her account and where he was keeping them. It 
amounted to no more than Judah bringing Mrs. Walker to 
the bank and saying to her in the presence of the assistant 
cashier, “‘ The fund in my hand as agent has heretofore been 
held and managed by me as a common or joint fund, but 
[ have now separated it, and hereafter these securities will 
be held and managed by me for you individually.” Inas- 
much as the receipt was given to the agent at his request 
and without the interposition of the principal, the princi- 
pal is bound by everything the agent did or said, and we 
confidently submit that no reasonable man, upon the facts 
attending the issuance of this receipt, would have thought 
that the powers of Judah were thereby altered or changed 
in any respect. If weare wrongin this position, then Mrs. 
Sarah Walker could say to the bank: “ You knew that 
Judah was holding this fund for the joint benefit of Mrs. 
Eliza Walker and myself, you permitted him to separate 
or divide it, and you delivered to him as the agent of Mrs. 
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Eliza Walker more than her share. I will therefore hold 


you responsible for the Joss thus sustained by me.” Would 
such a position be for a moment tolerated by any court? 


But let us see how the receipt was treated by the com- 
plainant herself—the practical construction placed upon it 
by her. The terms of the receipt applied equally to all the 
securities mentioned therein. If Judah’s agency was termi- 
nated it was terminated as to everything covered by the 
receipt. If his powers were in any way altered or changed 
they were altered as to all the securities. Yet we find him 
and the firm of Walker Sons & Co., with the knowledge 
and approval of the complainant, regularly withdrawing 
and collecting the Goldsmith interest, notes and the cou- 
pons, and this without the production of the receipt or any 
order therefor from the complainant. And the complain- 
ant herself says that she supposed her son could get these 
securities without her order or the receipt. 

Both sides then construed the receipt alike, and we may 
safely conclude that there was nothing either in the exe- 
cution of the receipt itself, or in the circumstances under 
which it was executed, to put the bank upon notice that 
Judah’s agency had been either terminated or altered. 

Having considered the effect of the receipt, the next 
question in the order of reasoning, though not in the order 
of time, is whether or not the bank is liable for the value 
of the bonds hypothecated by Judah for the benefit of 
Walker Sons & Co, at the Bank of Commerce. To hold the 
bank liable the complainant must establish all the follow- 
ing propositions : 7 

1, That on the facts of this case it was a breach of trust 
in Judah to lend the bonds to Walker Sons & Co. in the 
manner in which he did. 


x 
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2. That the bank knew what Judah intended to do with 
the bonds, and must bave known that the legal effect of 
such lending was a breach of trust, or in other words that 
with the facts before the bank it was gross uegligence on 
its part not to have known that the lending was beyond 
and outside of Judah’s power as agent 

38. That even thongh a gratuitous bailee surrender the 
property bailed’ to an agent duly empowered to receive 
it, yet the bailee will not be thereby discharged if it has 
notice or information that the agent intends in his next 
dealing with the property to do an act which is outside of 


and beyond his authority. 


We think that the complainant must fail on all these 


propositions. 


In considering the first proposition, the facts necessary 
to be noticed are that no precise bounds or limits were ever 
placed upon Judah’s agency. The complainant was a pas- 
sive principal. She never in any way interfered with the 
management of her property. The very circumstances 
under which she acquired her interest rendered it necessary 
that the fund should be placed in the absolute control of 
Judah. He first held the fund for the common benefit 
of complainant and her sister-in-law, Mrs. Sarah Walker. 
He loaned it out, collected it back, and re-loaned it. He 
invested in securities without consulting with or reporting 
to his principals. He divided the funds and securities be- 
tween his two principals, according to his own judgment 
and without consulting either. He retained contro] and 
management of the shares thus divided. The principals 
did not take or change the possession, as would have been 
done if they had intended to curtail his powers. He made 
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frequent loans to Walker Sons & Co, without security and 
with the tacit consent at least of complainant. The com- 
plainant herself, when requested by Judah, had made ad- 


vances to said firm or at least to her son out of other funds: 


held by her, and without taking security therefor. In the 
history of this case where was any limit ever placed on 
Judah’s powers? His agency was not only general; it 
was universal. 

Wharton on Agency, s. 116, p. 72. 

Wharton on Agency, s. 122, p. 75. 


The fact that Judah was also the agent of Walker Sons 
& Co. makes no difference. This fact was well known to 
complainants from the beginning of these transactions. In 
short, the record shows that Judah was placed in absolute 
control of the fund or property sued for, to manage as he 
deemed best, untramelled by a single limitation or condi- 
tion. The justand reasonable conclusion is that his power 
extended to the loan in question. The question is, did he 
have power to make it? not whether it was a wise or pru- 
dent exercise of the power. His principals took the risk of 


his pradence and wisdom. 


In determining the second proposition we are to consider 
not so much Judah’s actual power and authority as his 
apparent power. The true question is, were the apparent 
powers which he was permitted to exercise such as to pre- 
clude the idea of his having authority to loan these bonds 
to Walker Sons & Co. Was it gross negligence in a man 
of ordinary intelligence to suppose that his power extended 
so far, or was it ordinary negligence? The facts already 
commented on bear on this point also. We simply refer 
to them without repeating our construction of their mean- 
ing and effect. 


| 
| 
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It will be borne in mind that the bank derived all its 
knowledge on this subject from Judah’s acts and state- 
ments. He claimed to have the authority. All his previ- 
ous acts with reference to this property supported his claim ; 
the bank had no cause to distrust or disbelieve him; there 
was no frand in fact or collusion in the transaction, and 
no personal benefit to either Judab or the bank. How, 
then, can it be said that the bank was guilty of negligence 
of any kind in believing Judah’s statement that he had 


authority to make the loan ? 


To test the question sharply, this case has been elabor- 
ately argued upon all the facts that could be brought out 
by either side. Can the court, after all this investigation, 
say that Judah did not have authority tolend the bonds to 
Walker Sons & Co.? If it is difficult for the court to de- 
cide, can it be said that the bank is to blame for having 
made a mistake, even if it be conceded that it did make a 
mistake? Again, suppose the bank had refused to give up 
the bonds to Judah, and loss had occurred to complainant, 
and when the bank was sued for such loss it had defended 
the suit upon the theory relied on by complainant’s coun- 
sel, would it not have been at least a very doubtfal lawsuit ? 
How, then, can it be said that the bank has been guilty of 


negligence? 


Certainly in the case at bar the bank will not be held to 
a higher degree of prudence and caution in investigating 
the scope and extent of Judah’s authority than a purchaser 
of the bonds from him would have been. As gratuitous 
bailee we insist it was only bound to exercise ordinary dil- 
igence in determining whether Judah had the right to with- 
draw the deposits or not, and that beyond this it was not 
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bound to inquire at all. But let us see the rule as applied 
to purchasers of trust property: 

In Jones v. Smith, 19 Eng. Ch. Rep., Thomas Smith was 
applied to to advance money on mortgage security on the 
real estate of David Jones. When applied to to advance 
money upon this security Smith asked whether there 
was any settlement executed on the marriage of David 
Jones and his wife; he was told there was a settlement, 
but that it was confined to the wife’s property, and did not 
extend to the real estate of David Jones. Smith then asked 
for the production of the settlement; David Jones replied 
that it was in the possession of his wife’s brother, and that 
he was afraid he could not get possession of it without dis- 
pleasing his aunt, who was a very rich old lady. Smith 
relied on these statements, and loaned the money without 
insisting on the production of the settlement. It turned 
out the statements were false, and the real estate was 
embraced in the settlement. The contest was between 
Smith’s claim under his mortgage, and those claiming 
under the settlement, the latter insisting that Smith 
was affected with notice of the contents of the settle- 
ment. The Lord Chancellor said (page 253): “The ques- 
tion therefore resolves itself into this, whether, where a 
party is informed of the existence of an instrument which 
may, but which does not necessarily affect the property he 
is about to purchase, or upon which he is about to advance 
money, and it is at the same time stated that the instru- 
ment does not affect that property, but relates to some 
other property, whether, if he acts fairly and honestly, 
and believes that statement to be true, but it turns out in 
the result that he is misled, and that the instrument does 
relate to the property, he is under such circumstances to 
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be fixed with notice of the contents of the instrument?” 
After discussing the authorities, the Chancellor proceeded 
(on p. 256): “ Undoubtedly, in the present case, a cautious, 
prudent, circumspect person would not have advanced 
money without production of the deed; but that is not the 
principle on which cases of this sort have been decided. 
The case of Cathay v. Sydenham (2 B. C. C. 391), which 
was one of the cases cited at the bar, was of this descrip- 
tion: A party had notice of the draft of a settlement hav- 
ing been actually prepared ; in fact he had himself prepared 
it. The question was whether he was to be considered as 
having constructive notice of the deed itself. Now a pru- 
dent, cautious and wary person, knowing that a draft had 
been prepared, would take care to enquire before he ad- 
vanced his money, whether a deed had been executed in 
conformity with that draft; yet Lord Thurlow held that a 
party having notice as a purchaser—the case was that of 
a trustee, but he put the case of an ordinary purchaser— 
that the draft of a deed had been prepared, was not to be 
considered as having constructive notice of the deed itself, 
unless he knew that the deed had been executed. Suppose 
that, in this case, the party had been told that there was 
no settlement, it is quite clear he would not have been 
aftected with notice; still notwithstanding the statement 
that there was no settlement on the marriage, a person 
about to advance his money, if he were a very prudent, cau- 
tious and wary person, would enquire of the connections of 
the parties whether or not a settlement had been executed 
before he advanced any considerable sum of money. I 
don’t think, therefore, that the present case goes beyond 
this, that a prudent, cautious and wary person would have 
enquired further. The want of that prudence, caution and 
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wariness is not sufficient, according to the decisions and the 
principles which have hitherto been acted on, to affect the 
party with notice. I donot consider this a case of gross neg- 
ligence; and I am of opinion that the party having acted 
bona fide, and having only omitted that caution which a 
pradent, wary and cautious person might and probably 
would have adopted, is not to be fixed with notice of this 
instrument.” 
Jones v. Smith, 19 Eng. Ch., 1 Ph. 256. 
See also to same effect, 3 Del. Ch. 398; 11 Ired. Eq. 
591-2; 1 Hare 53; 31 Grat. 149; 2 Lumm. 551; 
2 Johns Ch. 190; 2 Lead. Cas. in Eq., pt. 1, 167; 
W oodworth v. Paige, 5 Ohio St. 76; 7 Johns Ch. 150. 


So putting the case most strongly against the bank and 
treating it as if it were the purchaser of the bonds, the 
question would. still be, not whether it was as astute as 
learned counsel are in looking back over the case, nor as 
careful as your Honors will be in deciding between the par- 
ties, but did it act honestly, fairly, in good faith and with 
ordinary circumspection. 


So far as the third proposition is concerned, we have 
already shown that there was nothing in the receipt, or in 
the circumstances under which it was executed, or in the 
subsequent conduct of the complainant, to affect Judah’s 
authority to withdraw the deposit. The bank surrendered 
the deposit in perfect good faith without receiving a parti- 
cle of benefit from the transaction. What is the contract 
of a gratuitous bailee? What obligations does he assume? 
What duty does he undertake to perform? Simply to keep 
the deposit safely and return it to the person authorized to 
receive it. Further than this, the officers could not bind 
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the bank. Upon such a contract where can any obligation 
or duty be predicated to go beyond the safe keeping and 
redelivery of the deposit and guard it against subsequent 
dangers? Who ought to have taken the risk of Judah’s 
good faith and fair dealing after the redelivery of the deposit, 
Mrs. Walker or the bank? What consideration was ever 
paid the bank for keeping watch on Judah to see that in 
all his subsequent dealings he kept within the bounds of 
his authority? City Bank v. Kent, 57 Ga. 283, 303, is a 
strong case on this precise point. It holds that as long as 
the bank acts in good faith, and the agent is within his 
apparent powers, the principal must take the risk of any 
abuse of power by the agent. 

A gratuitous bailee has no more to do with what becomes 
of the deposit after he redelivers it in accordance with the 
terms of his contract than any other person has. Notice 
to him or knowledge acquired by him of contemplated deal- 
ings with the property, is of no greater effect than notice 
to any third person or any other strangers. And where 
the bailee is a corporation, such information to one of its 
officers or agents, we insist, is not legal notice to it because 
it is of contemplated acts beyond the scope of the contract 
assumed by the corporation. 

Even in the case of purchasers and persons dealing 
directly with the trustee, mere notice that the trustee in- 
tends in the next disposition which he makes of the trust 
fund to commit a breach of trust, is not sufficient to involve 
the party so trading or treating with the trustee in the con- 
sequence of the subsequent breach of trust. It requires 
something more; there must be some participation in the 


breach of trust. 
See v. Vol. I, part 1, Leading Cases in 
Equity, p. 114. 
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Chief Justice Marshall lays down the same doctrine. He 
says “if the purchase money is misapplied with the co-op- 
eration of the purchaser”’ then he is liable. 

Potter v. Gardner, 12 Wheat. 503. 


The distinction is shown in the case of Duncan v. Jandon, 
15 Wal., where certain shares of stock were vested ina 
trustee upon specified trusts without giving him, however, 
the power to either sell, mortgage or pledge. He pledged 
the stock to Duncan for an individual loan. 


There the transaction between Duncan and the trustee was 
in itself a breach of trust, and Duncan was held liable for 


the stock. 
1 Story Kq., sec. 395, 15 Wal. 165. 


The cases where the purchaser has been held liable are 
all, or nearly all at least, like the case cited above from 15 
Wallace, that is, cases where the direct transaction between 
the purchaser and trustee was a breach of trust and so 
known to be by the purchaser at the time. 


In the case of Wormley v. Wormley, so often cited on 
this question, the sale of the trust fund was not for rein- 
vestment under the terms of the trust, but to pay a large 
debt due to the purchaser himself. 

Wormley v. Wormley, 8 Wheat. 447. 


The case of Clyde v. Simpson is of the same character. 
This was a case of lis pendens, and the purchaser, the court 
says, participated in the breach. 

4 Ohio St. 464. 


In Chaplin v. Haight, the facts were as follows: The 
trustee had power to sell, to reinvest on certain limitations 
for the use of a large class of beneficiaries. A portion of the 
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beneficiaries combined with the trustee to bring about a 
sale, not to reinvest, but for the avowed purpose of dividing 
the purchase money amongst themselves to the exclusion 
of the other beneficiaries. When the property was offered 
for sale, the beneficiaries, whom it was intended should be 
excluded, made known al! the facts and notified the pur- 
chaser of the object for which the sale was being made, 
and it was shown in the proof that the sale was made for 
the avowed purpose of committing a breach of trust, in 
which the purchaser participated. 
Chaplin v. Haight, 10 Paige 275. 


In Nichols v. Peak, the trustee had juat mortgaged the 
trust estate for his own private debts. He then pretended 
to sell it under his power of sale as trustee, and, the pur- 
chaser himself retained a portion of the purchase money 
and applied it to paying off the mortgages, well knowing 
their character at the time. 

1 Beasley 69. 


No case has been produced on the other side where a 
gratuitous bailee or any person under like obligations has 
been held liable under such circumstances as are presented 
in the case at bar. They are all or nearly all cases of the 
selling or pledging of trust property by the trustee where 
the very act of selling or pawning constituted of itself the 
breach of trust, and where the lender or purchaser was 
put upon notice of the character of the act in which he 
had participated. 


As to the Goldsmith note, much of the argument already 
made bears on this part of the case also. Judah had power 
to withdraw the note; he had power to collect it. View 
this transaction as we may, and it simply amounts to this: 
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Goldsmith had determined to repay the loan, and Judah 
was aware of the fact. Some other disposition of the fund 
had to be made. Walker Sons & Co. wished to borrow it. 
They needed it a few days before the Goldsmith note 
matured. Judah, in substance, collected in the money a 
few days before maturity and loaned it to Walker Sons 
& Co. to pay a debt to the Manhattan Bank. The bank 
acted in good faith. The debt from Walker Sons & Co, 
to it was secured. Did the bank have the right to believe 
that Judah’s authority justified him in making the loan to 
Walker Sons & Co.? 


We say Judah had actual authority to make the loan. 
His control over the fund had been unlimited. This 
very money had been loaned to Walker Sons & Co. before 
it was loaned to Goldsmith. Zhe money had to be reloaned 
or reinvested. All parties admit that Judah had the right 
to loan out or invest. He made similar loans to Walker 
. Sons & Co., and reported same to complainant. It will 
not do to say these were temporary, for this particular loan 
might have also been temporary. The question is simply, 
did he have the right, or was he clothed with the apparent 
right to loan out the money? If so, it was not the duty of 
the bank to see whether the loan was a wise one or not, 
or whether it was well secured or not. These were 


matters between Judah and his principal. 


It is admitted that Judah had authority to loan the 
$5,000 to Walker Sons & Co. in the first instance. It is 
admitted that he had authority to make the several loans 
to Walker Sons & Co., which were made during the year 
1881. Complainant herself admits that Judah had entire 
control over the fund for investment. It is admitted that 
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Goldsmith had retused to renew the note and intended 
paying it promptly at maturity. It is perfectly clear, we 
submit, that it was strictly within the province of Judah’s 
powers to reloan the money thus paid by Goldsmith; and 
that the complainant expected him to reloan it. She 
knew the note matured on the first of November, 1881, 
and she never made any inquiry of Goldsmith or the bank 
about it. How can this conduct be reconciled with any 
other theory than that she expected Judah to control the 
money as to its reinvestment? Having this power, Judah 
certainly could anticipate the payment of the note a few 
days if he had found another place where the funds could 
be reloaned. The defendant surrendered to him at the 
time of the transaction ample security with the $6,000 note 
of Walker Sons & Co. It is not claimed that defendant 
had any knowledge that Judah was loaning the money to 
Walker Sons & Co. without security. Can there be any 
difference between the case as it actually occurred, and 
one where Judah took the note to some other bank in 
Memphis, cashed it, loaned the money to Walker Sons 
& Co., and it was used by that firm in payment of the 
$6,000 note to defendant ? 


Again, suppose defendant had declined to let Judah 
control the Goldsmith note, and Goldsmith had failed, 
and his collaterals proved to be worthless; would it not 
have been liable to complainant upon the facts set out in 


this record ? 


1. Sa eeeane 
For Defendant. 
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THE UNITED STATES VS. PILE. 1 


l Middle district of ‘Tennessee, cireuit court of the United Stutes for 
said district. 


Indictment was filed October 20th, 1882. 


UNITED STATES 
ix . 


S. H. Pict anp A. J. Mace. } 
For violation of pension laws. 


Oct. 26th, 1883, the following proceedings were had, to wit : 

Came the U.S. att’y and says he desires no further to prosecute herein as 
to deft. A. J. Mace. It is therefore considered by the court that this case 
be dismissed as to him. 

Oct. 27th, 29th, 30th, 1883, jury empannelled and a mistrial in case of 
United States vs. S. H. Pile. 

On October 28th, 1884, present Honl. D. M. Key, judge, the following: 
proceedings were had ; 


L’NITED STATES 


SH. Pus. | 


Came the United States district attorney and the defendant in proper 
person, and the said defendant being charged upon the indictment pleads 
not guilty thereto, and for his trial puts himself upon the country, 
2 and the said attorney for the United States doth the like, and there- 
upon came a jury of good and lawful men, to wit: S. E. Davidson, H. 
H. Hicks, B. A. J. Nixon, W. H. Paris, H. P.Gray, Granville Washington, 
S. V. MeManus, Fred Degrass, Jno. L. Taylor, A. G. Carr, E. J. Yea- 
mon, and Charles A. Hummell, who, being elected, tried, and sworn well 
and truly to try the issues joined, after hearing the evidence, the argu- 
ment of counsel in part, were respited until to-morrow morning at 9 
o'clock. 

Oct. 29, ’84, came again the U.S. att’y and the defendant in proper 
person, and came again also the jury heretofore empannelled in this cause, 
who, after hearing further argument of counsel and the charge of the court, 
upon their oaths do say that the defendant is guilty in manner and form 
as charged in the indictment, and recommend the defendant to the merey 
of the court. 

And thereupon the defendant moved the court to arrest the judgment 
herein, which motion was by the court overruled, and thereupon the de- 
fendant, by attorney, moved the court for a new trial herein, which motion, 

after argument of counsel, the court also overruled, and thereupon 
3 it is considered by the court that the defendant be confined in the 

jail of Davidson County for three months and forfeit and pay to 
the United States a tine of $250, and the costs of this cause, for which let 
execution issue, and that defendant be confined until said fine and costs 
are paid or he is otherwise discharged by due course of law. 
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Olet, Gist, LSA, present Hon. D. M. Key, U, ~~ judge, presiding, the 

following proceedings were had, to wit: 
Univep STATES 
' ze 56). 


/ 


So: fe ae 


Came the U.S. att’y and the deft. in proper person, and upon appli- 
eation of the deft., the execution of the judgment heretofore entered herein 
is suspended until the fourth Monday in November next, upon defendant 
entering into recognizance for his appearance at that date. And there- 
upon came John C, Wright, who with defendant acknowledged himself 
indebted to the United States in the sum of $2,000, conditioned upon the 
appearance of defendant on the 4th Monday of November to abide by and 
perform the judgment of the court, and that he shall not depart without 

leave of the court. 
4 On Nov. 24th, 1884, on motion of defendant the execution of the 
judgment herein was suspended until the next, term of the court. 
April Term, 1884. 
On April 23d, 1884, the following proceedings were had : 
Unxirep STaTEs 
rx, ,= 3BO90, 

REL Pox. § 

Upon sufficient grounds appearing to the court the judgment of fine 
and imprisonment pronounced in this cause at the last term, and the judg- 
ment rendered at the last term of this court on the motion in arrest of 
judgment overruling the same are hereby set aside and for nothing held. 
And thereupon comes the defendant by his counsel before the circuit and 
district judges and moved that the judgment in this case be arrested, and 

for causes sets forth the following : 
5 Ist. The indictment does not aver any specific intent to defraud 
the United States or other party. 

2d, The indictment is delusive, uncertain, repugnant, or inconsistent. 

And the motion coming on for argument before the honorable the judges 
aforesaid, and they being unable to agree as to whether the said motion 
is well taken or not, but having divided in opinion touching the same, at 
the request of the counsel of the defendant, a certificate of division is filed 
by the said judges, which is ordered to be made part of the record in this 
ease. And no further steps will be taken in this case till the Supreme 
Court shall have adjudicated the question in said certificate set forth. 
The district attorney excepted to the order of the court setting aside the 
judgment of the court rendered at the last term overruling the the motion 
of defendant to arrest the judgment, and to the signing of division of 
opinion at this term of the court. 

It is ordered that the clerk certify the entire record of this cause to the 
Supreme Court. 

It is further ordered that defendant enter into bond with good 

6 security in the penal sum of two thousand dollars conditioned that 

he make his personal appearance at the Federal court-room in 

Nashville, on the first day of April term of said cireuit court, 1886, then 

and there to abide the further order of said circuit court. The defendant 

objects to the copying of any part of the record not authorized by law or 
the rules of the Supreme Court. 


THE UNITED STATES VS. PILE. 3 
Certificate of division, 


UNITED STATES OF AMERICA, 
Middle District of Tennessee: 

Ata circuit court ofthe United States, begun and held at Nashville, for 
the middle district of Tennessee, on Monday, the 22d day of April, in the 
vear of our Lord one thousand eight hundred and eighty-five, and in the 
vear of American Independence the 109th. Present, the hon’l. John 
Baxter and the hon’l, D. M. Key. 


ry’ y 7 A el — Y oon ry >. 
fue Unrrep STATES ) 
Us 


S. H. Pine. } 


[In this case the indictment agninst the defendant is in the words and 
figures following : 


— 


i In the ecireult eourt of the United States for the middle district 
of ‘Tennessee, Cletober term, L882. 


The grand jurors for the United States and the district aforesaid, duly 
elected, empannelled, and sworn, and charged to inquire for the body 
of the district aforesaid upon their oaths, present: That Stephen H. Pile 
and A. J. Mace, in the district aforesaid, on the 15th day of May, 1880, 
with foree and arms unlawfully did falsely make and forge, and cause to 
be made and forged, and did willingly aid in the false making and forging, 
for the purpose of obtaining and receiving and enabling Daniel Malone to 
obtain and receive from the United States a sum of money, a certain paper 
writing purporting to be the affidavit of John Frogge and others, and 


jurat and certificate of the said A. J. Mace, J. P., appended thereto, which 


false and pretended affidavit, jurat, and certificate is in the words and fig- 
ures, following, viz, “ We the undersigned citizens of Fentress County, 
Tenn., and neighbors of Daniel Malone, P. O. address, Pall Mall, 
8 Tenn., upon our oaths do say that we have been acquainted with 
said Daniel Malone for 20 vears, and that the condition of his leg 
at the date of his discharge was a running sore upon his left leg, and each 
year since 1865 said sore begins running in warm weather, and in cool 
weather will close again, and said leg to-day disables him from manual 
labor, and we are not concerned or interested in the prosecution of this 
claim. 
WILLIAM RENNECOURT. 
JOHN FROGGE, 
T. H. RAMSEY. 
his 
MATTHEW + PENNECUFF. 
mark. 


his 
JOHN: + PENNECUFYF. 
mark. 
JAMES FROGGE. 
Sworn to and subscribed before me this 15th day of day of May, 1880. 
I certify that the above witnesses are entitled to full faith and credit, and 
the foregoing affidavit was read and explained to them before they exe- 
cuted their names thereunto, and I am not concerned in this matter. 


A. J. MACE, J. P. 


Be cng One! sae 
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That at the time said affidavit, jurat, and certificate set out as aforesaid 
was falsely made and forged as aforesaid the said Daniel Malone was pros- 
ecuting a claim for a pension in the Department of the Interior, and the 

facts recited in said pretended affidavit, if true, were material in 
9 said prosecution and that the said A. J. Mace was at the time of 

the false making and forging said affidavit, jurat, and certificate a 
justice of the peace of the said county of Fentress and subscribed his name 
to said jurat and certificate with the letters J. P.,as above set out, intend- 
ing thereby to denote his official character, and siid false affidavit, jurat, 
and certificate were made and forged as aforesaid for the purpose afore- 
said and to be used in said prosecution of said claim, contrary to the form 
of the statute in such case made and provided, and against the peace and 
dignity of the United States. 


j ANDREW McCLAIN, 
: U.S. Alt’y. 


Filed Oct. 20th, 1882. 


Ra ey SESE Pe PE SP xg 


3 LEWIS T. BAXTER, C?E. 
| By CHAS. NASH, Dep’y Ck. 

The defendant was regularly tried, and the verdict of the jury was 
: against the defendant. Thereupon the det't by his counsel entered his 
& motion to arrest judgment upon the alleged insufficiency of the said in- 
S dictment, and set forth the following causes : 

E Ist. The indictment does not aver any specific intent on the part 
; 10 of the defendant to defraud the United States or any other party. 


2d. The indictment is delusive, uncertain, double, and repugnant. 

This motion coming on to be argued at this term, it occurred as a ques- 
tion whether the said motion was well taken and should be granted or 
not. On which question the opinions of the judges were opposed. Where- 
upon, on motion of the def’t, by his counsel, that the point on which 
the disagreement lath happened may, during the term, be stated under 
the direction of the judges and certified under the seal of the court to the 
Supreme Court to be finally decided, 

It is ordered that the foregoing indictment and motion in arrest, which 
is made under the direction of the judges, be certified according to the re- 
quest of the defendant by his counsel, and the law in that case made and 
provided, 

Consequently the said judges hereby state the said questions and certify 
the same, and direct that the certificate hereof be entered of record. 

JOHN BAXTER. [skaAt. 
D. M. KEY. ney 


1] Mippie District or TENNESSEE: . : 
I, Lewis T. Baxter, clerk of the circuit court of the United States for | 
the district aforesaid, do hereby certify that the foregoing is a true and per- 
fect copy of the record and proceedings had on an indictment No. 3690, 
United States vs. S. H. Pile, in this court, as the same remains of record 
and on file in this court. 
Witness my hand and the seal of said cireuit court at office in Nash- 
ville, Tenn., this 14th day of November, 1885. 
[SEAL. | LEWIS T. BAXTER, CTk. 
(Indorsement on cover :) No. 808. The United States, plaintiff, vs. 
S. H. Pile. M. Tennessee, C. C.U.S. Filed November 18, 1885. 


Oo 


(Signed) 
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Iu the Supreme Court of the United States. 
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ON A CERTIFICATE OF DIVISION IN OPINION BETWEEN 


THE UNITED STATES, PLAINTIFF, 
S. H. Prez. 


THE JUDGES OF THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE MIDDLE DISTRICT OF TENNESSEE. 
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Hu the Supreme Court of the United States. 


OcToBER TERM, 1888. 


THe UNITED STATES, PLAINTIFF, ) 
vs. -No. 206. 
S. H. Pre. f 


ON A CERTIFICATE OF DIVISION IN OPINION BETWEEN 
THE JUDGES OF THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE MIDDLE DISTRICT OF TENNESSEE, 


BRIEF FOR THE UNITED STATES. 


In the Supreme Court of the United States, 


OcroBeER TERM, 18838. 


THe UNrrep States, PLAINTIFF, ) 
vs. - No. 206. 


S. H. Pme. ) 


ON A CERTIFICATE OF DIVISION IN OPINION BETWEEN 
THE JUDGES OF THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE MIDDLE DISTRICT OF TENNESSEE. 


STATEMENT OF THE CASE. 


On the 28th day of October, 1884, an indictment for a 
violation of section 4746 of the Revised Statutes against 
S. H. Pile came on for hearing in the circuit court of the 
United States for the middle district of Tennessee. On 
the 29th the jury found him guilty. ‘The same day mo- 
tions for a new trial and in arrest of judgment were made 
and overruled, | 

The defendant was sentenced to pay a fine of $250 and 
costs with order for execution, and that he be confined 
until the costs and fine were paid or discharged. On 
the 3lst day of October, 1884, on application of the de- 
fendant, the execution of the judgment was suspended 

17960 l 


+) 


until the 4th Monday of November, then next. On 
the 24th day of November, on motion of the defendant, 
the execution of the judgment was further suspended 


until the next term of the court. On the 23d day of 


April, 1885, which was at the succeeding term of the 
court, the following action was had: 


Upon sufficient grounds appearing to the court the 
judgment of fine and imprisonment pronounced in 
this cause at the last term, and the judgment rendered 
at the last term of this court on the motion in arrest 
of judgment overruling the same, are hereby set aside 
and for nothing held. And thereupon comes the de- 
fendant by his counsel before the circuit and district 
judges and moved that the judgment in this case be 
arrested, and for causes sets forth the following : 

Ist. The indictment does not aver any specific in- 
tent to defraud the United States or other party. 

2d. The indictment is delusive, uncertain, repug- 
nant, or inconsistent. 

And the motion coming on for argument before 
the honorable the judges aforesaid, and they being 
unable tu agree as to whether the said motion is well 
taken or not, but having divided in opinion touch- 
ing the same, at the request of the counsel of the de- 
fendant, a certificate of division is filed by the said 
judges, which is ordered to be made part of the 
record in this case. And no further steps will be 
taken in this case till the Supreme Court shall have 
adjudicated the question in said certificate set forth. 
The district attorney excepted to the order of the 
court setting aside the judgment of the court, rendered 
at the last term, overruling the the motion of defend- 
ant to arrest the judgment, and to the signing of 
division of opinion at this term of the court. 

It is ordered that the clerk certify the entire record 
of this cause to the Supreme Court. 


- 
—e. a 


<- 


- 
Reastee tl _—— 


On the hearing iv this court, motion to dismiss for want 
of jurisdiction will be presented. 

The court thereupon certified the following differences 
in opinion: 

The defendant was regularly tried, and the verdict 
of the jury was against the defendant. Thereupon 
the def’t, by his counsel, entered his motion to arrest 
judgment upon the alleged insufficiency of the said 
indictment, and set forth the following causes : 

Ist. The indictment does not aver any specific in- 
tent on the part of the defendant to defraud the United 
States or any other party. : 

2d. The indictment is delusive, uncertain, double, 

- and repugnant. 

This motion coming on to be argued at this term, 
it occurred as a question whether the said motion was 
well taken and should be granted or not. On which 
question the opinions of the judges were opposed. 
Whereupon, on motion of the def’t, by his counsel, 
that the point on which the disagreement hath hap- 
pened may, during the term, be stated under the di- 
rection of the judges and certified under the seal of 
the court to the Supreme Court to be finally decided. 

It is ordered that the foregoing indictment and 
motion in arrest, which is made under the direction 
of the judges, be certified according to the request of 
the defendant by his counsel, and the law in that case 
made and provided. 

Consequently the said judges hereby state the said 
questions and certify the same, and direct that the 
certificate hereof be entered of record. 

JOHN BAXTER. [SEAL. | 
D. M. Key. eee 


BRIEF OF ARGUMENT. 


cl ad 


ON THE MOTION TO DISMISS. p 


The power of the circuit court to certify this disagree- 
ment in opinion is granted by section 651 of the Revised 
Statutes, which is: 


Whenever any question occurs on the trial or hear- 
ing of any criminal proceeding before a circuit court 
upon which the judges are divided in opinion, the 
point upon which they disagree shall, during the 
same term, upon the request of either party, or of 
their counsel, be stated under the direction of the 
judges, and certified, under the seal of the court, to 
the Supreme Court at their next session; but nothing 
herein contained shall prevent the cause from proceed- ~~ 
ing if, inthe opinion of the court, further proceedings 
can be had without prejudice to the merits. Impris- 
onment shall not be allowed nor punishment inflicted 
in any case where the judges of such court are divided 
in Opinion upon the question touching the said im- 
prisonment or punishment. 


The power of this court to decide questions certified 
on divisions in opinion is found in section 697 of the 
Revised Statutes. and is: 


When any question occurs on the hearing or 
trial of any criminal proceeding before a_ circuit 
court, upon which the judges are divided in opinion, 
und the point upon which they disagree is certified 
to the Supreme Court‘according to law, such point 
shall be finally decided by the Supreme Court ; and 
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its decision and order in the premises shall be re- 
mitted to such circuit court, and be there entered 
of record, and shall have effect according to the na- 
ture of the said judgment and order. . 

In both these sections, the only questions which can 
lawfully be certified are such as ** occur on the hearing or 
trial of any criminal proceeding.” 

By the latter section this court can take cognizance only 
when the division is certified according to law. 

[f the court below had not power to certify under the 
first section cited, the division was not certified according 
lo law. 

The question then arises, did the questions certified oc- 
cur on the trial or hearing of any legal proceeding in the 
cause ? 

The court below, on the 29th day of October, 1884, at 
the October term of the court, overruled motions for a new 
trial and in arrest of judgment, and passed final sentence 
on the defendant (Ree., p..1). Judge Key alone was sit- 
ting at that time. ‘Two days after this, judgment having 
been entered and presumptively its execution commenced, 
on motion ef defendant’s counsel execution of the judg- 
ment was suspended, and by a subsequent motion it was 
further suspended till the April term. On the 23d day of 
April, 1885, being the April term of the court, Judge 
Baxter sitting with Judge Key, the court as thus consti- 
tuted set aside the judgment rendered at the previous term, 
and the judgment on the motion for arrest of judgment, 
and entertained a new motion in arrest of judgment, and 
certified this difference in opinion. 


6 


The statute requires that the point on which the judges 
disagree shall be certified “ during the same term.” 

It is claimed that after the expiration of the October 
term, the court had no power to set aside its judgment 


rendered at that term. 
In Chitty’s Criminal Law, vol. 1, page 722, the prin- 
ciple is thus stated : 

In case of misdemeanors, it is clear the court may 
vacate the judgment passed, before it becomes mat- 
ter of record, and may mitigate, or pass another, 
even when the latter is more severe. And the jus- 
tices at session have the same power during the ses- 
sions, because it is regarded as only one day ; but 
they can not do it at any subsequent period, unless 
an adjournment be entered on the roll. And no 
court can make any alteration when once the judg- 
ment is solemnly entered on the record; but if any 
material defect appear on the face of it, the judg- 
ment may be reversed by writ of error. 

In the case of the Commonwealth vs. Henry Weymouth, 
decided in 1861 (2 Allen, 144), the syllabus is : 


A judge of the superior court has power to revise 
and increase a sentence imposed upon a convict dur- 
ing the same term of court, and before the original 
sentence has gone into operation, or any action has 
been had upon it. 


In Miller vs. Finkle, decided in 1853 (1 Parker’s Crim. 
Rpts., 376), it is ruled by Parker, J.: 


I think it a safe rule to lay down that a court of 


criminal jurisdiction may vacate or modify a judg- 
ment at the same term at which it is pronounced, and 
before the sheriff has proceeded to execute it. 


oe 


~~ 


~~» 
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On page 377 it is ruled: 
This disqualification commences, as does the run- 
<- ning of the time of the imprisonment, from the mo- 
ment of passing sentence. 


‘ In the case of the People vs. Duffy, decided in 1849 (5 
Barbour, 205), the syllabus is : 


After a person has been convicted under the acts 
relative to disorderly persons, and committed to prison 
in default of sureties for good behavior, and a record 
of conviction has been made and signed (though not 
filed), the committing magistrate has no power, act- 
ing singly,to discharge the prisoner, or to take a 
recognizance for his good behavior. 

The final commitment of the prisoner after the 
record of conviction has been made and signed, com- 
pletely exhausts the power of the magistrate and 
ousts him of jurisdiction to take a recognizance. 

~~ 
In. the case of the People vs. Thompson (4 Cal., 242), 
decided in 1854, which was a case in which a sentence was 
amended, Murray, C. J., delivering the opinion, ruled: 


The first sentence was perfectly legal and correct, 
and one to which the prisoner could not object, as it 
afforded him a longer time than the court might ip 
its discretion have allowed. As to the second, it was 
perfectly competent for the court at any time before 
final judgment signed to amend its judgment, so that 
either sentence was good. | 


In the case of Beale vs. The Commonwealth, decided in 
1855 (25 Penn. State, 20), Woodward, J., delivering the 
opinion, in speaking of the subject of the amendment of 


~» 


s 


a sentence, in which the word “hard” had been errone- 
ruled : 


’ 


ously inserted before “ labor,’ 

The sentence, therefore, must be reversed. It can 
not be amended. It might have been during the 
term, but not afterward. 

The whole subject of reconsidering a sentence after 
judgment had been entered, is fully discussed and con- 
sidered in the case of the Commonwealth vs. Mayloy (57 
Penn, State, 295) which was decided in 1868. The doc- 
trines relating to the subject were fully presented by able 
counsel, and diseussed in exhaustive briefs. The case 
excited great interest, because in the county of Philadel- 
phia it had been the practice of the criminal courts for 
a long period of time to pronounce sentence, and imme- 
diately, at the same term of the court, enter a rule to re- 
consider the sentence, and subsequently, at any term there- 
after, before the full execution of the judgment, amend 
or modify it as tothe court might seem just. It was set 
up in justification of the practice that it had become legal 
as acustom. ‘The principles decided are thus stated in the 
syllabus : 

1. It is the duty of courts to hear and determine 
according to law ; beyond this the only express power 
to interfere in regard to convicts is the pardoning 
power, exclusively in the hands of the executive. 

2. In the exercise of judicial power there are many 
things inherent in the courts, and exercisable without 
having been conferred by statute necessarily resulting 
from their own rules and uniform practice. 

3. Practice is the form, manner, and order of con- 
ducting and carrying out suits or prosecutions in the 
courts through their various stages according to the 
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principles of law, and the rules laid down by the re- 
spective courts. 

4. A custom to have the effect of law must have 
its origin from “time whereof the memory of man 
runneth not to the contrary.” 

5. The practice of courts may be established with- 
out written rules as its foundation, in some cases in a 
shorter period, 

6. Customs become law from immemorial and uni- 
versal acquiescence, either in a neighborhood or in 
the entire community to be affected. 

7. The criminal courts of this State have not 
power when sentence is passed to enter a rule to re- 
consider their judgment, and at a subsequent term 
alter the sentence. 

8. Prisoners tried within the last four days of the 
term cannot be deprived of their legal right to the 
allotted period to prepare and make their motion 
fora newtrial. Ifthe term ends too soon for this, 
motions may be made within an allotted period after 
the commencement of the succeeding term. 

9. The court has power to remand and hold con- 
victs for sentence as long as may be deemed neces- 

. sary and advantageous to the ends of justice, and in 
the mean time may receive additional information as 
to what should be an appropriate sentence, where the 
court has diseretion. 

10. The convict has no right to be heard by the 
judge or court after sentence, especially after the 
term. He must resort to the exeentive. 


Thompson, J., on page 295, states the question to be 
decided as follows : 
The single question to be decided is as to the 
power of the criminal courts of this county to re- 
? consider a sentence, after the term at which it was 


10 


pronounced, and during the progress of its execution, 
and to modify or diminish its extent, the rule for which 
being entered at the time of sentence and within the 
term. 


In reply to the question he says (pages 297 and 298): 


This principle of finality is sufficiently apparent 
in our own reports, without the necessity of research. 
“There must be a time,” it was said by our brother 
Strong, in Mathers vs. Patterson (9 Casey, 485), 
“when the power of a court to open its judgments, 
obtained adversely, ceases.” 

In England it ends with the term at which the 
judgment is signed. ‘True, there is a reason for this 
which does not exist with us, arising from the pe- 
culiar manner in which the records are there made 
up and kept, but the rule of the English courts 
would seem to have been recognized as existing here: 
Catlin vs. Robinson, 2 Watts, 379 ; Stephens vs. Cowan, 
6 Id., 513. The finality of criminal judgments there 
rests not on identity of practice, although it does on 
principle. In The Commonwealth vs. Beale, 1 Casey, 
11, the power to interfere after the term was _ posi- 
tively denied by this court in an opinion by Wood- 
ward, J. The numerous authorities cited by the at- 
torney-general and his colleague, English and Amer- 
ican, Which I need not notice more specially, estab- 
lish the rule beyond a doubt. In fact, as suggested 
from the bench on the argument, the finality of the 
sentence might be a most material thing to the rights 
of the convict; for if he should desire to sue out a 
writ of error, a rule to reconsider existing might stand 
greatly in his way—a final judgment not appearing on 
the record. 

But it has been argued, that the rule to reconsider 
within the term, is a modification ipso facto, of the 
rule which regards the finality of the sentence. The 


a 


~-> 


a 
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difficulty is to find authority for the rule. A prin- 
ciple is often limited in its scope by other principles, 
and when so the operation is the result of law. But 
it is quite another thing to make a rule to control 
a principle. This is legislation. To go the extent 


of the argument would be to set aside the maxims of 


the law in regard to the finality of judgments and 
sentences. “ Interest reipublicue res judicata non re- 
scindi,” and “ res judicata veritate accipitur.” 

Every portion of the proceedings against offenders 
tends to a culmination in a final and irrevocable re- 
sult. The steps are numerous and afford an oppor- 
tunity to consider at most of them.. In the first 
place a complaint must be made on oath—then a 
hearing before a magistrate—then a bill of indictment 
to be prepared by a public officer—then an examina- 
tion into the grounds of complaint by a grand jury— 
process for witnesses, and counsel is allowed—-a time 
is fixed for trial—limited peremptory challenges and 
for cause without limit are allowed ; and on the trial 
the prisoner must be confronted by the witnesses. 
If convicted on a full trial, he is allowed time in 
which to move an arrest of judgment or for a new 
trial, and in this a review of all that has been done 
may be had; and finally, if he allege error in the 
record, he is entitled to a writ of error to carry his 
case to the court in the last resort. After this he 
may allege everything in his power to mitigate the 
sentence. No one can doubt that after all this the 
judgment or sentence pronounced, which is but the 
judgment of the law, was intended and ought to be 
final so far as the courts are concerned. With the 
execution of the sentence which follows courts have 
nothing to do, nor ought they. 


In the case of Albers vs. Whitney (1 Storey’s Repts., 
310), decided in 1840, an application was made to amend 
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the judgment after the expiration of the term, by substi- 
tuting, as one of the plaintiffs, James H. Alvers, for John 
H. Albers. Story, J., ruled that the right to amend was 
founded upon statute, and as the statute did not cover 
this case, the right of amendment after the judgment did 
not exist. In the discussion of the principle he states 
(page 312 ): 
[t is plain that at the common law no judgment 
was amendable after the term at which it was entered. 
And amendments could be made in the process, 
pleadings, and proceedings only while the cause stood 
in paper and before judgment. The authority to 
amend, then, even in England, in cases of this sort, 
is dependent upon and limited by statute, 

It is therefore maintained, as the power of the circuit 
court over the judgment in this case terminated with the 
term at which it was rendered, the opening of the judg- 
ment at a subsequent term to re-examine questions which 
arose before the judgment, was without jurisdiction, and 
the questions certified on division of opinion were not 


certified according to law. 
il. 
A. 


The first question certified is : 


1. The indictment does not aver any specific in- 
tent on the part of the defendant to defraud the 
United States, or any other party. (Rec., p. 4.) 

The indictment is found in the record, pages 3 and 4. 
The very words “ with intent to defraud ” do not appear 
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in it. Neither do they appear in the statute (Revised 
Statutes, sec. 4746) which provides : 

Every person who knowingly or wilfully in any- 
wise procures the making or presentation of any false 
or fraudulent aftidayit concerning any claim for pen- 
sion, or payment thereof, or pertaining to any other 
matter within the jurisdiction of the Commissioner 
of Pensions, or who knowingly or wilfully presents 
or causes to be presented at any pension agency, any 
power of attorney or other paper required as a 
voucher in drawing a pension, which paper bears a 
date subsequent to that on which it was actually 
signed or executed, sHall be punished by a fine not 
exceeding five hundred dollars, or by imprisonment 
for a term not exceeding three years, or by both. 

In the indictment it is set out that the defendant— 

With force and arms unlawfully did falsely make 
and forge, and cause to be made and forged, and did 
wilfully aid in the false making and forging * * * 
‘certain paper writing purporting to be the affidavit 
of John Frogge and others. (Ree., p. 3.) 

[t does set out that Daniel Malone was prosecuting 
a claim for pension in the Department of the Interior. 
(Ree., p. 4.) 

It sets out the affidavit, and that it was material. It 
alleges— 

That the said affidavit, jurat, and certificate were 
made and forged as aforesaid for the purpose afore- 
said, and to be used in said prosecution of said claim. 
(Ree., p. 4.) 

The statute does not require that an intent to defraud 
the United States, or any other person, shall constitute an 
essential element in the crime forbidden. To procure 
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knowingly or wrongfully the making or presentation of 
the false or fraudulent affidavit concerning any claim for 
pension is the whole of the crime. To do the act forbid- 
den constitutes the crime whether the intent was to de- 
fraud the Government or to promote justice to the claim- 
ant. The use of fraudulent and unlawful means in the 
prosecution of a pension claim is the offense. ‘The end 
sought to be reached might be ever so just, yet if an un- 
lawful means was used to attain that end, the crime would 
be committed. A person might be clearly entitled to 
a pension, and every requirement of the law as to his 
right might be fully met. He might even be subjected to 
great delay, and possible wrong, at the hands of the Goy- 
ernment because his pension was not granted ; or, with 
the right on his side, he might not be able to prove the 
facts to establish it. They might be lost or out of his 
reach, yet, if to sustain his just claim he or his friends 
procure a false or fraudulent aftidavit to supply the place 
of unattainable truthful evidence, he or they would be 
guilty, without any intent to defraud the United States. 

With reference to averment of intent in statutory crimes, 
the principle is thus stated in Ist Bishop on Criminal Pro- 
cedure, section 523 : 

GENERALLY ON STATUTES.—Subject to this and 
kindred exceptions, the rule is, that if a statute cre- 
ating an offense is silent concerning the intent, there 
need be no intent alleged in the indictment. 

In section 524 it is stated: 

To repeat what has gone before, an act criminal in 
nature is prima facie evil in intent, and the intent 
need not be alleged unless the law has made it affirm- 
atively or descriptively an element in the offense. 


a 
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The foot-notes of the sections sustain the principle 
stated with abundant authorities. 

Wharton on Criminal Law (Principles, Pleadings, and 
Evidence), section 364 sustains the well-known rule with 
reference to statutory offenses as follows: 

[t is a well-settled general rule that in an indict- 
ment for an offense created by statute it is sufficient 
to describe the offense in the words of the statute, 
and if in any case the defendant insists upon a greater 
particularity it is for him to show that from the 
obvious intention of the legislature, or the known 
principles of law, the case falls within some exception 
to such general rule. But few exceptions to this rule- 
are recognized, 

Also in Ist Bishop’s Criminal Procedure, section 611 : 

Where a statute defines the offense which it cre- 
ates it is ordinarily adequate, while nothing less will 
in any instance suffice to charge the defendant with 
all the acts within the statutory definition substan- 
tially in the words of the statute without further 
expansion, 

In the case of The United States vs. Simmons (96 U.S., 
362), Harlan, J., delivering the opinion, ruled : 


Where the offense is purely statutory, having no 
relation to the common law, it is, as “a general rule, 
sufficient in the indictment to charge the defendant 
with acts coming fully within the statutory descrip- 
tion, in the substantial words of the statute, without 
any further expansion of the matter.” 1 Bishop, 
Crim. Proe., sect. 611, and authorities there cited. 
But to this general rule there is the qualification 
fundamental in the law of criminal procedure, that 
the accused must be apprised by the indictment with 
reasonable certainty of the nature of the accusation 
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against him, to the end that he may prepare his de- 
fense and plead the judgment as a bar to any subse- 
quent prosecution for the same offense. 

See also United States vs. Britton (107 U.S., 661). 

The crime forbidden by this statute is complete without 
any intent to defraud. In Uniled States vs. Staats (8 
How., 45), in discussing the necessity of alleging felonious 
intent, Nelson, J., delivering the opinion, ruled ; 

But, in cases where this felonious intent constitutes 
no part of the crime, that being complete under the 
statute without it, and depending upon another and 
different criminal intent, the rule can have no appli- 
cation in reason however it may be pon authority. 


B. 

The second question certified is whether— 

The indictment is delusive, uncertain, double, and 
repugnant, 

It is submitted this question is not sucha “ single defi- 
nite question ” as is permitted by law to be certified. 

See United States vs. Waddell (112 U. S., 81), United 
States vs. Northway (120 U.S., 329). 

An analysis of the indictment as above set forth shows 
nothing to delude the defendant or any one else. It sets 
forth a claim for pension, and false and forged affidavit 
made and procured concerning that claim ; the materiality 
of the affidavit, and that the purpose of the affidavit was 
to be used in the presecution of the claim. The defendant 
could not well mistake the statute under which he was 
repugnancy is— 


indicted. In pleading, 


['wo inconsistent allegations in one pleading. 
(Ist Bishop’s Criminal Procedure, sec. 489.) 
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“ea 
The only two allegations that might appear to be repug- it: 
- ‘ i ae 
nant are (1): ee 
For the purpose of obtaining and receiving and ~ 

enabling Daniel Malone to obtain and receive from a 

the United States a sum of money — ae 

oe 
And (2): 3 ne. 

‘ . . . . Ck 4 
lor the purpose aforesaid, and to be used in said a 
prosecution of said claim. (Ree.. p. 4.) ke 

“y 

These two allegations are not repugnant, foraclaim for 
pension is a claim for money against the United States, wit 
and the two modes of statement are but different deserip- er 
tions of the same thing, both of which are true, and they a 
are not inconsistent with each other. hey both comply a 

with the statutory description of the offense “conce 


rning ei 
any claim for pension, or the payment thereof.” 
The charge of duplicity in 


the certificate of difterence as 
probably refers to the same sentences inthe count. But. : Fe 
as has been maintained, the allegations for the purpose of BS. 
prosecution of a claim, and for the purpose of obtaining 4 
money from the United States are not repugnant. They = 
are at best only two different steps concerning a pension “4 
claim. If each by the statute is to be regarded as a sep- | i. 
arate offense, as they are the same grade of offense, and oi 

are both subject to the same 


punishment, it is not a fatal 7. 
objection that they are 


Joined in the same count. a 

In 1 Bishop Crim. Proe.. sec. 453, it is stated : pes 
We have seen, that, if an offense may be committed a 

by different means, and the pleader doubts which ee 
was employed in the particular instance, he may in Vie 
one count charge its commission by all, and proof a 
of any one will sustain the allegation. The limit to : 
17960-——2 a 
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this doctrine is that the means must not be repug- 
nant. 


In the case of The State of Missouri vs. Murphy (47 


Mo., p. 275) the objection was that a count contained more 
than one offense in the same count. The court ruled: 


In regard to the second objection, the rule is that 
no more than one offense can be charged in one count, 
but there are exceptions. When a statute in one 
clause forbids several things, or creates several of- 
fenses in the alternative, which are not repugnant in 
their nature or penalty, the clause is treated in plead- 
ings as though it created but one offense; and they 
may all be united conjunctively in one count, and 
the count is sustained by proof of one of the offenses 
charged (State vs. Woodward, 25 Verm., 616; 1 
Bishop Crim. Proc., § 191 ; Bish. Crim. Law, §§ 274, 
803, 810). The offenses are often so connected as to 
constitute but one transaction, as to assault and beat ; 
to keep open a tippling shop and sell liquors on 
Sunday. And even felonies, created by different 
statutes, may be so connected so as to be chargeable 
in one count, as burglary and larceny, if the larceny 
is effected by means of the burglary. 


In the case of State vs. Woodward (25 Vt., 618) the 


court charged : 


Suppose that we hold that either selling or furnish- 
ing without a license constitutes a separate and dis- 
tinct offense, and this probably is a true exposition 
of the statute, yet the penalty is the same, and in 
such case both offenses may be charged in the same 
indictment, and should be charged in the conjunctive, 
as is done in this indictment. 

G. A. JENKS, 
Solicitor- General. 
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THE UNITED STATES, Plaintiff. 


VS. 


S. H. PILE. 


—— 


On a Certificate of Division in Opinion between the Judges 
of the Cireuit Court of the United States for 
the Middle District of Tennessee. 


ee - . — 


Brief and Argument of JOHN P. MURRAY, 
Of Counsel for Defendant. 


‘ 


IN THE SUPREME COURT of the UNITED STATES. 


OCTOBER TERM, 1886. 


THE UNITED STATES, PLarnrirr, 
Us. 


S. H. PILE, DerenDANT. 


Certificate of division in opinion between the Judges of the 
Cireuit Court of the United States for the Middle District of 
‘Tennessee. 


S. H. Pile was indicted in the Cireuit Court of the United 
States for the Middle District of Tennessee, at the October term, 
1882. 

The indictment is as follows: 


The Grand Jurors of the United States and the District afore- 
said, duly elected, empanneled, sworn ‘and charged to inquire for 
the body of the district aforesaid, upon their oaths present that 
Stephen H. Pile and A.J. Mace, in the district aforesaid, on the 
15th day of May, 1880, with force and arms, unlawfully, did 
falsely make and forge, and caused to be made and forged, and 
did willingly aid and assist in the false making and forging, for 
the purpose of obtaining and receiving, and of enabling Daniel 
Malone toobtain and receive, from the United States, a sum of 
money, a certain paper writing, purporting to be the affidavit 
of John Frogge and others, and jurat and certificate of A. J. 
Mace, J. P., appended thereto, which false and pretended affida- 
vit, jurat and certificate ic in the words and figures following, 
viz.: 


( 2) 


“ We, the undersigned citizens of Fentrcss county, Tennessee, 
and neighbors of Daniel Malone, post-office address, Pall Mall, 
Tennessee, upon our oaths do say th t we have been acquainted 
with said Daniel Malone for twenty years, and that the condition 
of his leg at the date of his discharge, was a running sore upon 
his left Jeg, and each year, since 1865, said leg begins running in 
warm weather, and in cool weather will close again ; and said 
leg totally disables him from manual labor ; and we are not con- 
cerned or interested in the prosecution of this claim. 


his 
MATTHEW x PENNECUFF, SPENCER MORRIS, 
mark. 
his 
JOHN x PENNECUFFB, WILLIAM PENNECUFF, 
mark. 


JAMES FROGGE, JOHN FROGGE, 


J. H. RAMSEY. 


Sworn to and subseribed before me on the L5th day of May, 


1880. 


I certify that the above witnesses are entitled to full faith and 
credit, and the foregoing affidavit was read and explained to them 
before they executed their names thereto; and Il am not con- 
cerned in this matter. 


A.J. MACE, J. P. 


That at the time said affidavit, jurat and certificate, set out as 
aforesaid, was falsely made and forged as aforesaid, the said Dan- 
iel Malone was prosecuting a claim for a pension in the Depart- 
ment of the Interior, and the facts recited in the said pretended 
affidavit, if true, were material in said prosecution, and that the 
said A. J. Mace was at the time of the false making and forging 
siid affidavit, jurat and certificate, a justice of the peace of the 
said county of Fentress, and subscribed his name to said jurat 
and certificate with the letters “J. P.” as above set out, intend- 
ing thereby to denote his official character; and said false affi- 


(3) 


davit, jurat and certificate were made and forged as aforesaid for 
the purpose aforesaid, and to be used in said prosecution of said 


claim, contrary to the form of the statute in such ease made and 


provided, and against the peace and dignity of the United States. 


ANDREW McCLAIN, 
United States Attorney.” 


See Record, pige 3. 


The defendant was tried and convicted, and moved in arrest of 
judgment for the following causes: 


First, the indictment does not aver any specific intent to 
defraud the United States, or other persons. 


Second, the indictment is delusive, uncertain, repugnant or 
inconsistent, See Rec., page 2. 


As to the sufficiency of the indictment, the opinions of the 


judges were opposed. The indictment is insufficient and the 


motion in arrest of judgment should have been sustained by the 
judges. 


The indictment fails to aver an intent to defraud the United 
States or any one. The act of Congress under which the defend- 
ant was indicted, is as follows: 


‘‘ Every person who falsely makes, alters, forges or counter- 
feits, or causes or procures to be falsely made, altered, forged 
or counterfeited ; or willingly aids or assists in the false making, 
altering, forging or counterfeiting any deed, power of attorney, 
order, certificate, receipt or other writing, for the purpose of 
obtaining or receiving, or of enabling any other person, either 
directly or indirectly, to obtain or receive from the United States, 
or any of their officers or agents, any sum of money; or who 
utters or publishes as true, or causes to be uttered or published 
as true, any such false, forged, altered or counterfeited deed, 
power of attorney, order, certificate, receipt or other writing, 
with intent to defraud the United States, knowing the same to 
be false, altered, forged or counterfeited ; or who transmits to, or 


(4) 


presents at, or causes or procures to be transmitted or presented 
at any office or officer of the Government of the United States, 
any deed, power of attorney, order, certificate, receipt, or other 
writing, in support of, or in relation to, any account or claim, 
with intent: to defraud the United States, knowing the same to be 
false, altered, forged or counterfeited, shall be imprisoned at hard 
labor for a period of not less than one year nor more than ten 
years; or shall be imprisoned not more than five years, and 
fined not more than one thousand dollars.” 


Sec. 5421 Revised Statutes of United States. 


It will be seen that the act of Congress under which he is 
indicted requires the act to be done with the intent to defraud the 
United States. The intent is the gist of the offense, and should 
be charged in the indictment, and the failure to do so renders 
the indictment defective, and is good ground for the arrest of 
judgment. 


Wharton’s Criminal Law, section 1496, holds that the indiet- 


ment in such cases must aver an intent to defraud, and it must 
be proved as charged. 


This must be done, slthough not required by the act creating 
the offense. 


Intent to defraud must be clearly averred. 
Wharton’s Cr. Law, 297. 
Ist Chitty on Criminal Law, 2316, 233. 


Archbold’s Cr. Pleadings, 61, top page 50—side page. 


The failure to aver the intent will not be aided by verdict. It 
is good ground in arrest of judgment. 


Archbold’s Cr. Pleadings. 61, page 50. 
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The intent to defraud must be clearly stated when the act cre- 
ating the offense makes it necessary. 


Bishop’s Cr. Procedure, 523. 
In all cases of forgery the intent to defraud must be charged 


and proved. 
Bishop’s Cr. Procedure, 420. 


In the United States v. Carll, 105th U. S., 15th Otto, 611, 
which was an indictment for using forged and counterfeit and 
altered obligations and securities of the United States, the intent 
to defraud was averred, but it failed to aver that the defendant 
knew them to be forged. ‘The indictment was held insufficient 
in law, and the judgment was arrested. In this case the indict- 
ment charged the offense in the language of the act creating it, 
but the Court held that guilty knowledge, being a necessary in- 
gredient o! the offense, it must be averred and proved. 


U.S. v. Carll, 15 Otto, 611. 


In this case the intent to defraud is made a necessary element 
of the defense by the act creating it, and it should most certainly 
be averred in the indictment. To make an affidavit as a mere 
form, not intending it to be used, is not a criminal making. The 
fraudulent intent is the gist of the offense, and it must be averred 
and proved, 


In the case of the United States v. Crookshanks, 92 U. S. Re- 
ports, page 558 of the opinion, the Court says, every ingredient 
of which the offense is composed must be accurately and clearly 
stated. The facts that constitute the crime, not the evidence 
must be stated. Page 558. 

| P 

Fraud is the chief element of the crime. No sane man would 
coutend that the making of an instrument to guide others in the 
preparation of evidence, giving it asa mere form, iscriminal. It 
is the intent to use, or have it used, fraudulently, that renders 
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In the Supreme Court of the lnited States. 
Ocrosper TERM, 1888. 


| 


THE UNITED STATES. Praiyrirr. | 
| No. 206. 


?. 
i 


S. H. PILE. | 
} ‘ 


> 


On a Certificate of Division in Opinion hetireen the Sudges 
of the Cireuit Court of the United Stat. s for the Middle 


+ . » ryr 
District oT Tennessee. 


BRIEF OF ARGUMENT IN REPLY. 


On Morion To Dismiss. 


It is well settled that this Court will only look to the 
certificate of division in opinion made under the direction 


of the judges, It is error to incorporate the entire record 


in the transcript for this Court. 
See 7 Howard's teports, 47 ; United States ». Briges, 
5 Howard, 208; Word wv. Chamberlain, 2 Black, 
430; White v. Turk, 12 Peters, 238; 6 Howard, 
41: 7 Howard, 646; 18 Howard, 565; 16 Otto, 


605. 


~ 
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While the cause is in progress, and until finally deter- 
mined, the power of the court to set aside an order im- 
properly made will not be denied. Here this order was 
made while the court still had jurisdiction of the person 
and subject-matter. The court recites in the order that it’ 
was made for satisfactory reasons appearing to the court. 
The presumption is that the court acted correctly and 
wisely. 

The causes referred to by the Solicitor-General are 
causes where the court had parted with all jurisdiction of 


the person and subject-matter. 


Brrer or ARGUMENT IN REPLY TO THE BRIEF OF ARGUMENT 
OF THE SOLICITOR-GENERAL ON THE QUESTIONS ARISING 
ON THE CERTIFICATE OF DIVISION OF OPINION. 


The Solicitor-General is in error in assuming that the 
indictment is founded upon sec. 4746 Revised Statutes. 

The indictment is founded upon see. 5421 of the Re- 
vised Statutes, and is in the precise language of see. 5421 
Revised Statutes, except it uses the copulative conjunction 
“and” instead of the disjunctive “ or” used in the Stat- 
ute, and its failure to aver an intent to defraud the United 
States as required by said section. 

The indictment avers as follows: “That Stephen H. 
Pile, with force and arms, unlawfully did falsely make and 
forge, and caused to be made and forged, and did willingly 
aid and assist in the false making and forging.” he thes 

A inan could not cause to be done that which he him- 
self had done, nor could he willingly aid and assist in do- 
ing that which he himself had done. 

These charges are repugnant. The averment of one 
contradicts the other. They are delusive and uncertain. 
The indictment does not inform the prisoner whether the 
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Government intends to introduce proof to show that the 
prisoner himself did the act or whether he caused the act 
to be done, or whether he willingly aided and assisted in 
doing it. 
JOHN P. MURRAY, 
of Counsel for Deft.. S. He. Pile. 


Yn the Supreme Court of the United States, 


OctroBeER TERM, 1888. 


THe UNITED STATEs, agree, } 
vs. + No. 206. 
S. H. PILe. 
ON A CERTIFICATE OF DIVISION IN OPINION BETWEEN 
THE JUDGES OF THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE MIDDLE DISTRICT OF TENNESSEE. 


MOTION TO DISMISS. 
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Hu the Supreme Court of the lnited States 


OcroBerR TERM, 1888. 


THe Untrep StTAares, PLAINTIFF, ) 
vs. -No. 206. 
S. H. Pune. 
ON A CERTIFICATE OF DIVISION IN OPINION BETWEEN 
THE JUDGES OF THE CLRCUIT COURT OP THE UNITED 
STATES FOR THE MIDDLE DISTRICT OF TENNESSEE. 


MOTION TO DISMISS. 


And now at the hearing comes the United States by 
the Solicitor-General, and moves the court to dismiss this 
ease for want of jurisdiction, and remand the record to 
the circuit court of the United States for the middle dis- 
trict of Tennessee, for the execution of the sentence which 
was pronounced by that court on the 29th day of October, 
1884, on the ground that after the final judgment and the 
expiration of the term at which it was rendered, that 
court had no power to open up and set aside the judgment 
and entertain the motion in arrest of judgment, on which 
the court divided in opinion, nor to certify such division 
of opinion to this court for its decision. 

G. A. JENKS, 
Solicitor- General. 
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TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1s. 


No. 1279. 


OHN M. DAVIES AND ROBERT Kk. DAVIES, PLAINTIFFS 
IN ERROR, 

US. 
CHARLES E. MILLER AND DANIEL G. ROLLINS, EX- 
ECUTORS OF CHESTER A. ARTHUR, DECEASED, LATE 
COLLECTOR OF THE PORT OF NEW YORK. 


YN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF NEW YORK. 


FILED OCTOBER 12, 1888. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 18585. 


No. 1279. 


JOHN M. DAVIES AND ROBERT Kk. DAVIES, PLAINTIFFS 
IN ERROR, 
us. 
CHARLES E. MILLER AND DANIEL G. ROLLINS, EX- 
ECUTORS OF CHESTER A. ARTHUR, DECEASED, LATE 
COLLECTOR OF THE PORT OF NEW YORK. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF NEW YORK. 
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JOHN M. DAVIES ET AL. VS. CHARLES E. MILLER ET AL., &C. 


Unirep States OF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United States for the southern district of New 
York, Greeting: 


Because in the record and proceedings, as also in the rendition of 
the judginent of a plea which is in the said circuit court before you 
or some of you, between John M. Davies and Robert K. Davies, 
plaintiffs, and Charles E. Miller and Daniel G. Rollins, executors, 
&c., of Chester A. Arthur, deceased, defendants, a manifest error hath 
happened, to the great damage of the said John M. Davies and Robert 
K. Davies, as is said and as appears by their complaint, we, being 
willing that such error,if any hath been, should be duly corrected and 
full and speedy justice done to the parties aforesaid in this behalf, do 
command you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the justices of the Su- 
preme Court of the United States, at the Capitol, in the city of Wash- 
ington, together with this writ, so that you have the same at the said 
place before the justices aforesaid on the fourth Monday of October 
next, that, the record and proceedings aforesaid being inspected, the 
said justices of the Supreme Court may cause further to be done 
therein to correct that error what of right and according to the law 
and custom of the United States ought to be done. 

Witness the Honorable Samuel F. Miller, senior associate justice 
of the Supreme Court of the United States, this first day of October, 
in the year of our Lord one thousand eight hundred and eighty- 
eight, and of the Independence of the United States the one hundred 
and thirteenth. 

JOHN A. SHIELDS, 
Clerk of the Circuit Court of the United States of America 
for the Southern District of New York, in the Second Circuit. 


Allowed Oct. 1st, 1888. 
E. HENRY LACOMBE. 


2 | Endorsed :| 2781. United States Supreme Court. John 
M. Davies et al., plaintiffs in error, vs. Charles E. Miller et al., 
ex’rs, &c., defendants in error. Writ of error. Stanley, Clarke «& 
Smith, 120 B’way, N. Y. city, attorneys for plaintiffs in error. 
[Stamped :] U. S. circuit court. Filed Oct. 1, 1888. John A. 
Shields, clerk. 


Due service of a copy of the within is admitted this lst day of 
October, 1888. 


STEPHEN A. WALKER, Sr., 
U.S. Attorney, Att’y for Def’ts in Error. 


9 JOHN M. DAVIES ET AL. VS. 


Unitrep States oF AMERICA, 
Southern District of New York, 


I, John A. Shields, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second cir- 
cuit, by virtue of the foregoing writ of error and in obedience thereto, 
do hereby certify that the following pages, numbered from three to 
eiglity-tliree, inclusive, contain a true and complete transcript of the 
records and proceedings had in said court in the case of John M. 
Davies and Robert K. Davies, plaintiffs in error, against Charles E. 
Miller and Daniel G. Rollins, executors, &c., of ‘Chester A. Arthur, 
deceased, defendants in error, as the same remain of record and on 
file in said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the vity of New York, in the southern district 
of New York, in the second circuit, this 8th day of October, in the 
year of our L ord one thousand eight hundred and eighty eight, and 
of the Independence of the United States the one hundred and 
thirteenth. 

[Seal of U. S. Circuit Court, South’n Dist. of New York.] 


JOHN A. SHIELDS, Clerk. 


3 Summons for a Money Demand on Contract. Com. not Ser. 
Supreme Court, N. Y. 


Joun M. Davies & Ropert K. Davies, under Firm Name of John 
M. Davies & Co., Plaintiffs, 
against 
Cuester A. ARTHUR, Collector of Customs for the Port & District 
of New York, Defendant. 


To Chester A. Arthur, collector, &c.: 

You are hereby summoned and required to answer the complaint 
in this action which will filed in the office of the clerk of the su- 
preme court, at the county court-house, and to serve a copy of your 
answer to the said complaint on the subscriber, at his office, No. 59 
Liberty St., within twenty days after the service of this summons 
on you, exclusive of the day of such service; and if you fail to an- 
swer the said complaint within the time aforesaid the plaintiffs in 
this action will take judgment against you for the sum of five hun- 
dred dollars, with interest from the ninth day of July, one thousand 
eight hundred and seventy-three, besides ‘the costs and disburse- 
ments of this action. 

Dated Nov. 20, 1873. 

GEO. S. SEDGWICK, 
Plaintiffs’ Attorney, 59 Liberty St. 


4 (Endorsed :) 2721. Supreme Court, N. Y. John M. Da- 
vies et al. vs. Chester A. Arthur, collector, &e. U.S. attor- 
ney’s office. Received Nov. 29, 1873. Ree’d Nov. 20, 1873 


CHARLES E. MILLER ET AL., &€. 3 


5 The President of the United States of America to the judges 
of the superior court of the city of New York, Greeting: 


We, for certain reasons, being desirous that our circuit court of 
the United States for the southern district of New York, in the second 
circuit, shall be certified of a certain cause commenced before you 
against Chester A. Arthur, defendant, by John M. Davies & al., 
plaintiffs, do therefore command you that the record and proceed- 
ings in the said cause you distinctly and openly send to the said 
circuit court, at the city of New York,on the 16th day of February, 
1874, as fully and amply as the same are remaining before you, by 
whatever names the said parties may be called therein, together with 
this writ, that our said court may cause to be further done thereupon 
what of right ought to be done. : 

Witness Nathan Clifford, Esquire, associate justice of the Supreme 
Court of the United States, the 9th day of February, in the year one 
thousand eight hundred and seventy-four. 


[L. s.] KENNETH G. WHITE, Clerk. 


GEORGE BLISS, 
Defendant’s Attorney. 


6 (Endorsed :) 2731. U.S. cirecuitcourt. Chester A. Arthur 
ads. John M. Davies & al. Copy. Certiorari. George Bliss, 
defendant’s attorney. Sir: Take notice that the within isa copy 
of a certiorari this day issued out of the circuit court of the United 
States for the southern district of New York. New York, Feb. 9, 
1874. Yours, &c., George Bliss, defendant’s attorney. Due service 
of a copy of the within and of the above notice is hereby admitted. 
New York, Feb. 9, 1874. Geo. S. Sedgwick, plaintiffs’ attorney. 
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CHARLES E. MILLER ET AL., &¢. o 


8 (Endorsed :) 2731. U. S.cireuit court, southern district of 

New York. John M. Davies et_a/., plaintiffs, vs. Chester A. Ar- 
thur, collector, &c., defendant. George Bliss, Esq., defendant’s — 
Received Jan’y 2, 1874. U.S. attorney’s office. George 8S. Sedg- 
wick, plaintiffs’ attorney. Due service of billof particulars, of which 
within is copy, admitted this — day of , 187-. 


q Tue Unitrep STATES OF AMERICA: 


Circuit Court of the United States for the Southern District of New 
York, in the Second Circuit, of the April Term, in the year one 
thousand eight hundred and seventy-three. 


JoHn M. Davies & Ropert K. DAviEs 
Us. 
Cuester A. Artuur, Collector, &c. 


The plaintiffs in this suit come into court and, by George 8S. Sedg- 
wick, their attorney, give the court now here to be informed that 
heretofore, to wit, on the 20th day of November, 1873, last past, 
this action was commenced in the supreme couri of the city of New 
York, according to the laws of the State of New York and the rules 
and practice of said court, in favor of the said plaintiffs against the 
defendant herein upon the causes of action hereinafter set forth and 
the summons therein filed with the clerk of said court; that the 
defendant afterwards, by his attorney, George Bliss, Esquire, duly 
appeared in said action, and thereupon, on the 9th day of February, 
in the year one thousand eight hundred and seventy-four, the said 
action was duly removed by writ of certiorari for further prosecu- 
tion into this court, according to the act of Congress in such case 
made and provided, and the clerk of the said court did thereupon 
return the said writ with the said summons and duly filed the same 

in this court; which allegations the defendant admits to be 
10 true 
Wherefore let the further proceedings and trial in this ac- 
tion be continued in this court. 

And the said plaintiffs, by their said attorney, complain of said 
defendant of a plea of trespass on the case for promises, for that 
whereas said defendant, on 9th day of July, eignteen hundred and 
seventy-three, at New York city, in the district aforesaid, was in- 
debted to said plaintiffs in the sum of five hundred dollars, 
lawful money of the United States of America, for duties on mer- 
chandise, to wit, silk & cotton drawers, worsted cuffs, Cardigan 
jackets, and silk and cotton shirts, imported into and entered at the 
collection district of the United States for the city of New York on 
or about July 17th, 24th, 3lst, August 14th, and September 4th, in 
the year one thousand ¢ ‘ight hundred and seventy-three, in the fol- 
lowing vessels, to wit, Java, Rupia, Algeria, Scotia, and Cuba, from 
Live ‘pool, unlawfully demanded, exacted, and received, at said New 
York city, by the said defendant, the collector of the customs for 
said district, under color of a law of the United States for the collec- 


6 JOHN M. DAVIES ET AL. VS. 


tion of duties on imports, and paid by the said plaintiffs under pro- 
test and appeal in writing in due form of law. 

And, being so indebted, he, the said defendant, in consideration 
thereof. afterwards, to wit, on the same day and_ year last aforesaid, 
at the place aforesaid, undertook and then and there faithfully 
promised the said plaintiffs well and truly to pay unto the said 
plaintiffs the said sum of money when he, said defendant, should 

be thereunto afterwards requested. 
11 And whereas, also, the said defendant afterwards, to wit, 

on the same day and year last aforesaid, at the place afore- 
said, was indebted to the said plaintiffs in the further sum of five 
hundred dollars, lawful money of the United States of America, for 
money before that time lent and advanced by said plaintiffs to said 
defendant and at the special instance and request of said defendant ; 
and for other money by the said plaintiffs before that time paid, 
laid out, and expended for the said defendant, and at the like re- 
quest of the said defendant ; and for other money by the said defend- 
ant before that time had and received to and for the use of the said 
plaintiffs; and, being so indebted, the said defendant, in consider- 
ation thereof, afterwards, to wit, on the same day and year last afore- 
said and at the place aforesaid, undertook and then and there faith- 
fully promised the said plaintiffs well and truly to. pay unto the 
said plaintiffs the said sum of money in this count mentioned when 
he should be thereunto afterwards requested. 

Nevertheless, said defendant (although often afterwards requested 
so to do) has not paid said sums of money or any or either of them 
or any part thereof to the said plaintiffs, but to pay the same or any 
part thereof to the said plaintiffs has hitherto refused and still does 
refuse, to the damage of the said plaintiffs of five hundred dollars, 
and therefore the said plaintiffs bring suit, &e. 

GEORGE 8. SEDGW ICK, 
Attorney for the Plaintiffs, 11 Pine St. 


12 (Endorsed :) 2731. U.S. circuit court. John M. Davies et al. 

vs. Chester A. Arthur. Declaration. To George Bliss, Esq., 
def’t’s att’y. Sir: Please take notice that a rule bas been entered in 
the book of common rules, in the office of the clerk of this court, at 
the city of New York, requiring the defendant to plead to the decla- 
ration in twenty days after the service of a copy thereof and notice 
of said rule on his attorney, or judgment, &e. New York, January 
8th, 1876. Geo. 5S. Sedwick, attorney for plaintiffs, 11 Pine street. 
Jan. 8. 


13 Plea. 
United States Circuit Court, Southern District of New York. 


CHESTER A. ARTHUR 
ads. 2731. 
JOHN M. Daviss & al. 


And the said defendant, Chester A. Arthur, by George Bliss, his 


CHARLES E. MILLER ET AL., &¢. 7 


attorney, comes and defends the wrong and injury, when, &ce., and 
says that he did not undertake and. promise in manner and form 
as the said plaintiffs in this suit have above thereof declared against 
the said defendant, and of this he puts himself upon the country ; 
and the said plaintiffs do the like, Xe. 

GEO. BLISS, 


Defendant's Attorney. 
To Geo. S. Sedgwick, Esq., plaintiff's attorney. 


(Endorsed :) 2731. U.S. cireuit court. Arthur ads. Davies —. Plea. 
Geo. Bliss, attorney fordefendant. Due service of a copy of within is 
hereby admitted. New York, Jan. 20, 1876. Geo.S. Sedgwick, pl’ffs’ 
att’y. You will pleasetake noticethat the pleaof thedefendant in the 
above cause, of which the within is a copy, was this day filed in the 
office of the clerk of the U.S. circuit court for the southern district 
of New York. New York, Jan. 20,1876. Yours, &c. Geo. Bliss, 
defendant’s atturney. To Geo. S. Sedgwick, Esq., plaintiffs’ at- 
torney. 


14 United States Circuit Court, Southern District of New York. 


JoHn M. Davies & Ano ) 
. 
vs. (N.S. 27 
, & . ». 2 . 
Cuester A. ArtuuR and a Number of Other Actions. { 13] 
Xe.. Xe. 


On reading and filing the annexed affidavit of Macgrane Coxe, duly 
sworn to the 10th day of January, 15887, and the annexed exemplified 
copy of letterstestamentary, granted by the courtof common pleas for 
the city and county of New York to Charles E. Miller and Daniel 
G. Rollins, on the 4th day of December, 1886, on motion of Stephen 
A. Walker, United States attorney and attorney for said Chester A. 
Arthur, it is ordered that the said Charles E. Miller and Daniel G. 
Rollins, executors of the last will and testament of said Chester A. 
Arthur, deceased, be, and they hereby are, substituted as parties de- 
fendant in each and every of the above-entitled actions in the place 
of said Chester A. Arthur, deceased, and that said actions stand re- 
vived and continued as against them. 


(Signed) WILLIAM J. WALLACE. 
15 ~ Ata stated term of the circuit court of the United States of 


America for the southern district of New York,in the second 
circuit, held at the United States court-rooms, in the city of New 
York, on Thursday & Friday, the 12th & 15th days of April, in the 
year of our Lord one thousand eight hundred and eighty-eight. 

Present: The Honorable E. Henry Lacombe, circuit judge. 
JoHN M. Davies et al. 
vs. N. 8. 3731. 
CHARLES E. MInuer et al., Executors, «ce. 


Now come the plaintiffs, by Stephen G. Clarke, Esq., their attor- 
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ney, and move the trial of this cause ; also come the defendants, by 
Macgrane Coxe, Esq., ass’t U.S. att’y, their attorney; thereupon a 
jury is empannelled and the cause proceeds to trial. After hearing 
the evidence of the parties & the argument of counsel the jury, by 
direction of the court, find a verdict for the defendant. A stay of 
sixty days is granted by the court in which the plaintiffs may make 
a case, with leave to turn the same into a bill of exception. : 
JOHN A. SHIELDS, Clerk. 


16 Judgment. 
United States Circuit Court, Southern District of New York. 


JoHN M. Davies & al. 
vs. 
CHARLES E. MILuier « al., Executors, &ce. 


« The issues in this action having been brought on for trial before 
Mr. Judge Lacombe and a jury, at a circuit court of the April term, 
1888, and the issues having been tried and a verdict for the defend- 
ants having been duly rendered on the 12 and 13 daysof April, 1888, 
and their costs having been adjusted at $48.85: 

Now,on motion of Stephen A. Walker, United States attorney, for 
defendants, it is adjudged that the defendants have judgment against 
the plaintiffs upon the issues in this action, and that they recover 
the sum — $—, their taxed costs, and have execution therefor. 

Judgment signed this first day of October, 1888. 

JOHN A. SHIELDS, Clerk. 


(Endorsed :) 2731. United States cireuit court.- John M. Davies 
& ano. vs. Chas. E. Miller & ano., executors, &c. Judgment-roll. 
Stephen A. Walker, United States attorney, attorney for defendants. 
Costs, $48.85. U.S. circuit court. Kiled Oct. 1, 1888. John A. 
Shields, clerk. 


17 Plaintiffs’ Bill of Exceptions. 
United States Circuit Court, Southern District of New York. 


JoHN M. Davigrs and Roperr K. Davies 
| v8. 
CHARLES E. MILLER and Dante G. Roiiins, Executors of Chester 
A. Arthur, Deceased. 


Afterwards and on the 12th day of April, 1888, at a stated term 
of this court, held in the city of New York, the issues in this case 
came on for trial before the Honorable E. Henry Lacombe, a judge 
of this court, and a jury duly empaneled to try the issues therein. 

The plaintiffs, to maintain the issues on their part, put in evidence 
entries made by him in July, August, and September, 1873; also 
the accompanying invoices. 


CHARLES E. MILLER ET AL., &¢. 9 


Plaintiffs also introduced evidence tending to show that the-im- 
portations embraced hosiery, drawers, etc., made on frames, of worsted 
or of merino, to wit, shirts, drawers, and stockings worn by men, 
women, and children; that duty was paid upon these articles at 50 
cents per pound and 35% ad valorem ; that the invoices also cover 
silk and cotton pants or drawers and silk and cotton gloves, made 
on frames, the same being articles worn by men, women, and chil- 
dren, in which silk was the component material of least value, and 
that duty was paid at the rate of 60% on such goods; also that ap- 

peals were duly made and suit brought in due time. 
18 Plaintiffs then offered in evidence seven protests applicable 
to the entries in evidence; to the admission of which counsel 
for the defendants objected on the ground that the protests were 
filed with the collector prior to the date of liquidation as stamped 
upon the entry. 


The Court: In order to enable the plaintiffs to properly present 
his side of the case I shall admit this now, giving the defendants an 
exception, and rule upon the effect of the protest hereafter. That 
will save all your rights. 3 


The protests were then marked in evidence. 
Plaintiffs then read in evidence the following report as to the pro- 
test filed in respect to the Java, of July 51, 1875, viz: 


CustoM-Housr, New York, 
CoLLectTor’s OFrFIcek, Oct. 30, 1875. 
Sir: I submit the appeal of Mess. J. M. Davies (No. 12195) from 
the decision of this office assessing duty at the rate of 50 cents per 
per pound and 35% ad val., less 10%, on certain worsted cuffs im- 
ported by that firm, per Java, July 51, 1875. The app’r returns the 
goods knit goods, woolen hosiery, value over 80 cents per Ib. 
Referring to section 2 of the act of March 2, 1867, and Treasury 
decision October 26, 1869, I have the honor to report that the re- 
quirements of the 14th and 15th sections of the act approved June 
30, 1864, have been complied with by the appellees. 
The appeal is euclosed herewith ; also protest. 
Very respectfully, your obedient servant, 
C. P. CLINCH, 
Ass’t Collector. 


Hon. Wm. A. Richardson, Secretary of the Treasury. 


And the reply of the Department affirming the decision of the 
collector as follows: 


19 “TREASURY DEPARTMENT, 
Wasuinaton, D. C., November 3, 1873. 


Sir: Messrs. J. M. Davies & Co. have appealed (941-B) from your 
assessment of duty at 50 cents per pound and 35% ad valorem, less 
10%, on certain worsted cuffs imported by them per Java, July 31, 
1873. It appears from the report upon the appraiser’s return that 

2—1279 
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the goods were knit goods, woolen hosiery, value over 80 cents per 
pound. Duty was assessed thereon as above under the provisions 
of section 2 of the act of March 2, 1867, and Department decision of 
October 26; 1860. Your decision is hereby affirmed. 
Very respectfully, J. F. HARTLEY. 
By order Secretary of the Treasury. | 
C. A. Arthur, Esq., Collector, New York.” 


Similar reports as to each of the other entries in the case with the 
reply of the Department affirming the action of the collector were 
then also put in evidence. 


Plaintiffs then called Wirt1am H. Norturup, who, being duly 
sworn, testified in substance as follows: 


I was a clerk in the custom-house between March 4, 1867, and 
June 7, 1881; had charge of the protest and appeal department ; it 
was my duty to receive and record protests and appeals; receive the 
summonses for the collector and record them and send them to the 
district attorneys. Along about April, 1879, I reported on all the 
protests and appeals to Washington. Both copies of the protest 
were stamped together at the time they were received ; the second 
copy of the protest was forwarded with the appeal to Washington. 
I also examined certified statements for refunds in cases where 

protests and appeals had been made. The statement gave the 
20 title of the suit, the number of the suit, the merchandise on 

which the refund was made, the date of payment, the name 
of the vessel, where from, the date of liquidation, the date of protest, 
the date of the appeal, the number of the appeal, the amount paid, 
the excess of duties, the amount of interest, and the date of the Secre- 
tary’s decision on the appeal, if there had been any. These particu- 
lars were carried through from each importation embraced in the 
respective statements during the time I was in office. In practice 
there was no distinction made by the officers of the customs as _ to 
protests being filed in time, as to whether it was filed before or after 
the date of the liquidation stamped on the entry. 


Witness was then asked if the same practice continued until the 
fall of 1873. 

Counsel for defendants objected, and the court sustained the objec- 
tion, so far as it called for testimony as to practice subsequent to 
September, 11, 1873, and plaintiffs; by their counsel, then and there 
duly excepted, and the exception was allowed. 

Witness was then asked to state what the practice was, in this re- 
spect, at the custom-house from the fall of 1878 to June 7, 1881, 
when he left the custom-house. 

Counsel for defendants objected. The court-having sustained the 
objection, the counsel for the plaintiffs excepted, and the exception was 
duly allowed. 


Between 1867 and the fall of 1873 there was a large number of 
protests filed before liquidation. 


Atte 


we 


Ati 
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Being cross-examined by defendants’ counsel witness testified: 


21 During that time I probably examined a thousand or two 

protests with the view to ascertaining the date of their filing 
with reference to liquidation. About two-thirds of the entries, with 
regard to which such thousand or two protests were filed, I exam- 
ined with the view to finding out the date of liquidation during 
that period. They run right along, so that the average was about 
two-thirds of everything that I examined. From my recollection 
of what work [ had done previously and the way the protests were 
running and the examinations I was making and of the statements 
I arrive at that coneclusion—that two-thirds of the protests were 
prior to liquidation. Away back in 1867 the question as to the ma- 
teriality of the filing of the protests before or after liquidation, with 
regard to the validity of the protests, was talked over by the cus- 
toms officers and Treasury officials. The question was gone over 
by them and they all agreed that that was not the object of the law, 
to confine a man to within ten days of the date of liquidation—that 
is, applying it to the date of liquidation. After that time it was 
considered a settled fact. There were probably six hundred or seven 
hundred thousand entries between 1867 and 1873, but there was 
not probably a quarter of those—perhaps not a sixteenth—where 
there was a protest and appeal. All the protests passed through 
my hands. 


Direct examination: 


Witness was then asked to state what proportion or about what 
proportion were filed before liquidation. 
The court excluded the question, because it appeared from 
22 the cross-examination of the witness that any statement of 
his as to the particular proportion of those filed before and 
after liquidation would be mere guess-work on his part. Exception 
taken by plaintiffs’ counsel, and the exception was duly allowed. 
There were a large number of protests filed before liquidation 
while I was in the custom-house. I have a recollection of the cases 
in which protests were filed after liquidation. When protests were 
filed after liquidation there had, as a rule, been some change in the 
rate of duty upon the liquidation from that fixed upon the entry. 
During the time I was at the custom-house the first deputy was E. 
C. Banfield; the next, S. G. Clarke; the next was Mr. Dudley S. 
Phelps. Gen. George W. Palmer was there when I went out, in 
1881. Mr. Banfield and’ Mr. Palmer are both dead. 


Cross-examination by defendants’ counsel: 


I know from an examination of the entries and invoices and pro- 
tests that, as a matter of practice at the custom-house, where the pro- 
tests were filed after the date of the liquidation it was where there 
had been a change from the original liquidation made upon the 
entry. I had charge of the entries at times; I had probably two 
or three thousand entries in my office the whole time; I had a big 
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ease full of them the whole time; in fact, I had two cases full—two 
large cases full of entries. I had them at one time during 1867 and 
1869, I think it was, when I got up the entries and invoices, and 

inade thorough examinations of them as to the protests and 
23 appeals and put them in. jackets and put them away, and 

had them prepared and put in shape so that if the district 
attorney called on me for a case I could give him the whole case 
complete; [ would send it up to him. I got them in shape so that 
I could take them right out of my cases and take them to the dis- 
trict attorney’s office. I had hundreds of cases just in that way— 
where there were maybe twenty or thirty entries in each suit. Then 
when [ began to report on the appeals I had a large case full of 
entries and invoices as well, and that was separate from the case 
that I had where I prepared the cases of protests and appeals for 
the district attorney’s office. I sent for the entries myself to send 
them to the district attorney’s office; to prepare them for the dis- 
trict attorney for suit; to prepare reports for the solicitor of the 
Treasury ana report on the protests and appeals. 

I guess there were as many as six thousand protests filed in the 
custom-house in 1875 and about as many in 1871 and 1872; in 1874 
there was a large number, I guess as many as twenty-two thousand ; 
that was the time that the French frane question came up. During 
the period from 1867 to 1873 I guess I had two or three tuousand 
entries that I could have sent to the district attorney if he had called 
upon me for them. I received the protests at the custom-house, 
stamped them, entered them in the protest appeal book, and placed 
them on file... The examination of the entries in my possession, with 
the view of finding out the date of liquidation as compared with the 

date of the filing of the protest, was devolved upon me from 
24 the time of my going into the custom-house ; I always had 

it todo. The date of the liquidation was stamped on the 
back of the entry, “ Custom-house, liquidated,” and the date was 
underneath. The word “ liquidated” was in large letters; then 
under that was the date of liquidation. If there had been a change 
made from the original liquidation it would appear right on the 
face of the paper. ‘The name of the vessel was on the back of the 
entry and on the face of the entry up at the top. The date of the 
protest I found from the protest itself. The date of the appeal was 
on the appeal and the number of the appeal was endorsed upon it. 
In the course of business stamps upon the backs of the entries and 
invoices were taken to be the official records of the acts that were 
done by the different officers as to these papers. 


Plaintiffs then ealled Evererr Brown, who, being duly sworn, 
testified in substance as follows: 

I was a clerk at the custom-house in this city, in the collector’s 
office, between December, 1884, and August, 1886, in the protest 
and file room, engaged in the receipt, stamping, recording, and filing 
of protests and appeals, and in the examination of entries and in- 
voices In connection with them, and reporting on the same to the 
collector. 
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Witness was then asked if he was able to state, during the time 
he had testified to, what the practice was in reference to protests 
filed before liquidation being treated in the custom-house and by 

the department as filed in time. 
25 Counsel for defendants objected to the question as imma- 
terial. The court sustained the objection, and plaintiffs’ coun- 
sel duly excepted, and the exception was allowed. 

Witness then stated that he could state what that custom was, if 

permitted to. 


Plaintiffs then called Jonn G. Voornets, who, being duly sworn, 
testified in substance as follows: 

I was entry clerk in the office of the collector of customs of New 
York from 1864 to 1869. The practice with regard to fixing the 
rates of duty upon entries at the time the entry was made was the 
same as it is at the present time. ‘The entries were prepared by the 
merchant or brokers, and the invoices were presented to us, and we 
assessed the duty according to the articles named in the invoices 
and upen the face of the entry, and according to the décisions of 
the Department as to the rates of duty applicable to such entries. 
Before we passed the entry we required the rate of duty stated upon 
it, and for which a deposit was made, to conforin to the current 
decisions of the Department or the laws of Congress, as they were 
understood. Since I ceased to be an entry clerk I have been a 
broker at the custom-house and constantly engaged in passing 
entries, and this same practice continued from 1869 to 1873. 

Witness was then asked if the same practice continued from 1873 

to the present time. To which question he replied that it did. 
26 Defendants’ counsel made a motion to strike out the evi- 

dence as to the period after 1873 as immaterial. The court 
granted the motion, and plaintiffs, by their counsel, duly excepted, 
and the exception was allowed. 

The practice has been the same ever since I entered the service at 
the custom-house—that is, in the passage of entries and the assess- 
ing of duties. 


Plaintiffs then called Amos A. Smiru, who, being duly sworn, 
testified in substance as follows: 
I am a custom-house broker, and have been since 1863. It was 


a part of my business as custom-house broker to file protests, where: 


required. I filed a great many. I acquired the practice during the 
time I was at the custom-house as to protests being filed within time 
and within the provisions of the act of 1864. There was no differ- 
ence in the practice as to protests being filed before or within ten 
days after liquidation. During that time I never had a protest re- 
jected by the custom-house or by the Treasury Department as out 
of time because filed before liquidation. If a protest is deemed out 
of time by the Department they did not, as a rule, entertain the 
appeal. 
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Witness was then asked, having stated what the practice was as 
to protests being filed before or within ten days after liquidation 
from 1864 to 1873, what the practice was from 1873 down to 1878. 

Counsel for the defendants objected to the question as immaterial, 
and the court excluded the question, and plaintiffs, by their counsel, 
duly excepted, and the exception was allowed. 


27 The same practice prevailed in 1878 and 1879 as prevailed 
prior to 1875. From 1879 the protests that I had were en- 

tertained, whether filed prior to liquidation or after; cannot say 
whether it was the same all through 1879. 

Witness was then asked if the practice was the same from 1880 to 
1885. 
To this question counsel for defendants objected as immaterial 
and incompetent. The court excluded the question, and plaintiffs, 
by the counsel, excepted, and the exception was allowed. 


Being cross-examined by defendants’ counsel witness testified : 


Between 1864 and 1873 I filed a great many protests before liqui- 
dation. There may have been a change in the practice of the cus- 
tom-house in 1878 or 1879, but they continued the same appeal from 
protests prior to liquidation. Up to 1874 the practice was to file 
protests without regard to time prior to liquidation. I think there 
was a change in the practice in 1878 and 1879. 


Redirect examination by plaintiffs’ counsel: 


Witness was asked what the action of the Department was in 1878 
and 1879 in respect to entertaining the protests which he filed as in 
time. 

Defendants’ counsel objected to the question as incompetent and 
immaterial. The court sustained the objection, and plaintiffs’ coun- 
sel then and there duly excepted, and the exception was allowed. 


28 Plaintiffs then called as a witness DupLEy F. PHEtps, who, 
being duly sworn, testified in substance as follows: 


I was deputy collector of customs in charge of the law division of 
the custom-house from July 5, 1872, to March 1,1879. That depart- 
ment had charge of the protests and appeals and of everything 
connected with the law and seizure. The refund statements went 
through my division under my supervision. It was a part of my 
official duty to pass upon the sufficiency of protests and appeals; 
was familiar with the action and practice of the custom-house and 
Treasury Department with respect to the question of whether pro- 
tests filed before liquidation were in timeor not. In 1872 and down 
to the fall of 1875 protests were treated as valid if they were filed at 
any time subsequent to entry and prior to a date ten days after liqui- 
dation, and that was the practice at the time I entered the custom- 


house. 


Witness was then asked to state whether or not there was any 
change in that practice from the fall of 1873 down to the commence- 
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ment of the year 1878. To this question defendants’ counsel ob- 
jected as immaterial and incompetent. ‘The court sustained the ob- 
jection, and plaintiffs’ counsel excepted, and the exception was duly 
allowed. 


There was a change in the practice in September, 1878, for at that 
time my recollection is that no statements were sent forward. If 
any were forwarded after that time, then there was a change. My 

recollection is that the attorneys having these case held back 
29 their cases for the time being, and, I ‘think, until I left the 

office very few statements were forwarded. ‘The statements 
are not made up there by the collector of his own motion, but when 
a request is made by attorneys for the plaintiff. That is my recol- 
lection now. I have not investigated it very carefully, but that is 
my recollection, that after the issue of that circular that the lawyers 
for some time refrained from making statements and from having 
certified statements sent on. A change was ordered. I do not 
think that order was recalled while [ was deputy collector. (Wit- 
ness shown paper.) I have no doubt that that is the order of the 
Department which I have referred to. 


Plaintiffs’ counsel then read it in evidence, being Department 
order, synopsis, 3730, for the year 1875, dated September 30, 1878. 


“TREASURY DEPARTMENT, Sept. 30, 1878. 


Sir: The Department is in receipt of your letter of the 24th in- 
stant, in which you state that you are in receipt of a copy of the 
opinion of Chief Justice Waite in the case of the United States vs. 
Watt ef al., in which it is held that an appeal from the decision of 
the collector of customs as to the rate and amount of duty chargeable 
in any given importation of merchandise must be filed subsequently 
to the liquidation of the entry in order to be valid. You state that 
the practice of your office has been based upon the opinion of the 
court in Marriott vs. Bonne, 9 Howard’s Reports, 619. In regard 

thereto I have to state that the decision in the case last cited 
30 was made under the act of February 26, 1845, which provides 
as follows: 

Nor shall any action be maintained against any collector to re- 
cover the arnount of duty so provided under protest, unless the said 
protest was made in writing and signed by the claimant at or before 
the payment of said duties, setting forth distinctly and specifically 
the grounds of objection to the payment thereof. Under these cir- 
cumstances the court recognized as valid a_ protest filed before the 
final adjustment of duties. 

The present statute upon. the subject, found in section 2931, Re- 
vised Statutes, requires the protest to be filed within ten days and 
the appeal within thirty days after the ascertainment and liquida- 
tion of duty by the proper officers of the customs. 

Under this statute it is held, in the case of the U.S. vs. Watt, that 
the appeal to be valid must be filed subsequently to the liquidation 
of the entry. 
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The Department recognizes this rule as a proper construction of 
the law now in force. This rule, moreover, would seem to bea 
proper one, because, until the entry has been liquidated which con- 
stitutes the adjustment of duties by the collector, there is no official 
act of the collector performed against which a protest and appeal 
may properly be taken. 

The practice of your office in regard to recognizing protests and 
appeals will conform to the views thus laid down. 

Very respectfully, H. F. FRENCH, 
Assistant Secretary. 
Collector of customs, New York.” 


31 Plaintiffs then called as a witness Witt1Am Hart, who, 
being duly sworn, testified in substance as follows: - 


I am a custom-house broker and have been since 1858. I know 
the whole practice of the custom-house in respect to matters con- 
nected with the entry and passage of goods through the custom- 
house. I became familiar with the requirements of practice of the 
custotn-house as to protests during that period and have filed a 
great manv myself. There was no difference in the practice from 
June, 1864, down to September, 1873. We filed protests at any time 
it was convenient to do so prior to liquidation or within ten days 
after liquidation of the entry. I never had an appeal based upon 
such protests rejected by the Department and never knew of one 
being rejected. 


Witness was then asked to state what proportion of protests he 
had filed before liquidation. Defendants’ counsel objected to the 
question as incompetent and immaterial, the court sustained the 
objection, and plaintiffs’ counsel duly excepted, and the exception 
was allowed. 


I know of no change in the practice from 1873 down to 1886, 
when the Secretary issued an order that no protest should be re- 
ceived until after the liquidation of the entry. 


Being cross-examined by plaintiffs’ counsel, witness testified: 


I don’t think that there was any change in the practice in 1878 
aud 1879. I made my protests in the same way and they were 
accepted. The collector never objected to any of them. I never 
changed my practice. There was a rule; nothing more. 


32 _—s— Plaintiffs then called as a witness Epwarp JoRDAN, who, 
being duly sworn, testified in substance as follows : 


Iam an attorney and counsellor at law. From 1861 to 1869 I 
was solicitor of the Treasury of the United States. The practice 
was, from 1864 and as long as I remained connected with the De- 
partment, to recognize the validity or the timeliness of protests 
made at any time before the liquidation of the entries as well as if 
made after liquidation and within ten days after it. 


I a 
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Being cross-examined by defendants’ counsel : 


I was not acquainted with the practice prior to 1864, except from 
knowledge gained by inspection of documents and the supervision 
of cases; not from immediate contact with the subject. My impres- 
sion is that the same rule prevailed from 1867 onward. I drafted 
the bill of 1864. 


Plaintiffs then called as a witness CHARLES BLEIDoRN, who, being 
duly sworn, testified in substance as follows: 


I have been a custom-house broker since May, 1870, and have 
been familiar with the practice at the custom-house in respect to 
entries and filing protests. In the year 1870 to the fall of 1873 the 
entries were allowed, until the decision was given, before liquidation, 
and as long as the protests had been filed the protests were re- 
garded as in time and entertained. I can state the proportion of 
the protests filed by myself. 


Witness was then asked to state what proportion of the protests 

filed by himself in behalf of his customers were filed before fiquida- 
tion. Defendants’ counsel objected to the question as imma- 

33 terial, the court sustained the objection, and plaintiffs’ 
counsel duly excepted, and the exception was allowed. 


Plaintiffs then called as a witness Hucnu J. Beaty, who, being 
duly sworn, testified in substance as follows: 

I am an attorney-at-law. From the beginning of 1862 to 1873 I 
was managing attorney in the office of Webster and Craig. Claims 
against the Government in which protests were required to be filed 
at the custom-house was their principal business. ‘They did a very 
large business. 


Witness was then asked if he was able to state what proportion 
of protests that were filed at the custom-house in the years 1864 to 
1873 were filed from the office of Webster & Craig. To this ques- 
tion defendants’ counsel objected as immaterial, the court sustained 
the objection, and plaintiffs’ counsel excepted, and the exception 
was allowed. 

Witness then testified that the protests which were filed in the 
years 1864 to 1873 were prepared under his supervision; that the 
practice at the custom-house during those years was to accept pro- 
tests filed before the date stamped on the entry. He then stated 
that the above testimony was only in reference to practice in their 
own office. 

Defendants’ counsel then made a motion to strike out the above 
testimony as immaterial, the court granted the motion, and plain- 
tiffs’ counsel excepted, and the exception was allowed. 

34 Witness was then asked to state what the practice was as 
to protests filed from his office. Defendants’ counsel objected 

to the question as immaterial, the court sustained the objection, and 

plaintiffs’ counsel excepted, and the exception was allowed. 
d—1279 
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Witness was then asked to stave what proportion of the protests 
filed by the office of Webster & Craig from 1864 to 1873 were filed 
prior to the liquidation of the entry. Defendants’ counsel objected 
to the question as immaterial, the court sustained the objection, and 
plaintiffs’ counsel duly excepted, and the exception was allowed. 


Plaintiffs then called as a witness Witttam Bb. Couenrry, who, 
being duly sworn, testified in substance as follows: 

I am an attorney. I was managing clerk and junior clerk with 
Mr. Douglass from about the veginning of 1862 to the fall of 1873. 
His business was large'y in respect to custom-house matters—the 
filing of protests and the bringing of suits. I cither filed them or 
they were filed under my direction in the office. I knew the gen- 
eral practice at the custom-house between 1864 and 1873. It was to 
receive as timely all protests made after entry and before the expi- 
ration of ten days after liquidation. We filed many hundreds of 
protests each year, going up into the thousands some years. 

Witness was then asked, having first stated that he was able to 
answer, to state what proportion of such protests were filed by his 

office before liquidation of the entry. Defendants’ counsel 
30 objected to the question as immaterial, the court sustained 

the objection, and plaintiffs’ counsel duly excepted, and the 
exception was allowed. 

Plaintiffs’ counsel read from the testimony of Edmund W. Evans, 
given in this court, on the 25th day of October, 1878, in the case of 
Kayser v. Arthur, as taken down at the time by 8. B. Hinsdale, at 
that time stenographer to the United States court and in the district 
attorney's office. 

The testimony was in substance as follows: 


I am and have been for about twenty years liquidator in the 
custom-house, and am familiar with the entire course of the business 
in the custom-house in respect to these entries. The protest and 
appeals are received by me from the 7th division. We then have 
the entries got up, and the entries are endorsed with the number of 
the appeal and the date and also the date of the protest. A letter is 
then written on a sheet, which is in part printed, the form prescribed 
by the Sectetary of the Treasury. The letter, the protest, and the 
appeal are sent by me to the auditor, who checks the letter and the 
protest and the appeal, and the whole are then sent to the collector, 
and from his office they are transmitted to the Department. I should 
say from one-third to one-half of the protests and appeals for the 
last ten years were filed in the custom-house prior to the date of the 
stamp of liquidation upon the back of the entry. I don’t think 

there have been as many lodged prior to liquidation as after, 
36 but a very great many—a very large percent. If the protest 

and appeal was filed prior to tén days after date of the stamp 
upon the back of the entry it was uniformly regarded asin time. All 
the appeals and protests passed through my hands. Ordinarily the 
entries had been liquidated when I transmitted the protest and ap- 
peal, and there have been some cases where the protest and appeal 
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have been forwarded prior to liquidation, but those were exceptional 
cases. 


Defendants’ counsel then read in evidence from the cross-examina- 
tion as follows: 


Witness. being shown an invoice and entry, testified in reference 
to the entry that the first thing done at the custom-house is the pre- 
sentation of the entry and invoices to the collector or thee ntry 
clerk representing the collector. ‘The collector or entry clerk makes 
up the figures which pretend to be a statement of the amounts and 
rates and the amount of duty on the goods, which appear on this 
entry in blue ink, and the entry and invoice are then transmitted 
to the naval office and the calculation is examined and passed upon 
by the naval office and the papers are then returned to the collector 
and the entry is placed on file and the invoice is transmitted to the 
appraiser. After this entry was made and the invoice returned to the 
custom-house at the same time the entry was then amended for 
duty in accordance with the report of the appraiser and then trans- 
mitted to the naval office for the purpose of verifying the collector’s 
figures and then returned to the collector in the ordinary routine of 

business. The entry was then stamped for refund of the ex- 
o7 cess of duty paid,stamped with the printed stamp and with the 

figures showing the amount paid and the amount as returned 
and the difference between the two. Then the entry went to the 
cashier in the naval office, and it is put on his books, checked by 
the clerk in the collector’s office, and a notice sent to the importer 
that there is an amount due them. 


Plaintiffs then called as a witness I. AuGustus STaNwoop, who, 
being duly sworn, testified in substance as follows: : 

I am a custom-house clerk and have been employed in the cus- 
tom-house since October, 1875. For the first three years I wasa 
clerk and copvist, and after that I was a refund clerk and had charge 
of the preparation of refund statements. The statements are pre- 
pared in the collector’s office and forwarded by him to the Secre- 
tary of the Treasury and there examined and the money called for, 
and the money that the Secretary finds to be called for is transmitted 
to the collector for payment to the claimant. In the course of pre- 
paring refund statements I think I have included a good many en- 
tries where the protests had been filed prior to September, 1873, and 
certified statements where the protests were before liquidation. These 
refund statements always contained the date of the filing of the 
protest and the date of the liquidation of the entry. ! never knew _ 
a statement not to be paid upon the ground that the protest was 
made before liquidation. Protests before liquidation were always 
treated by me as valid in making up statements until a decision, 

which was made in 1878 by Chief Justice Waite, that a pro- 
38 test before liquidation was not good. Fora time after that 
all protests filed before liquidation the appeals were sent to 
Washington and the answer came back always, “ Not entertained.” 
The appeal was not entertained on account of the instruction con- 
tained here, and during that time no entry was included in the 
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statement where a protest was made before liquidation. This was 
in accordance with circular dated September 30,1878. After that 
circular was issued in 1878 there was another circular of instructions 
issued referring to No. 3730 received at the custom-house. 
This circular was then read in evidence: 
“TREASURY DEPARTMENT, July 8, 1879. 
Sir: In decision 3730,dated Sept. 30,1878, the wegen 
a ruling of the circuit court at New York in the case of the U. 
vs. Watt et al., in which it was held that protests and appeals filed 
under section 2931 of the R.S. must be so filed within the statutory 
time after the final liquidation of the duties, and that such docu- 
ments filed before the completion of such final liquidation were to 
be regarded as premature, and therefore not valid. This ruling of 
the court was in contravention of the practice at your port and at 
all the other prominent ports of the U.S. under which protests 
and appeals had been recognized both by the customs officers and 
by this Department as valid if filed at any time before the expira- 
tion of the time mentioned in the section of law cited. 
oo Since the decision in the case of Watt against the U.S. was 
made the case of Keyser against Arthur has been tried at the 
port of N. Y., which involved questions connected with the liquida- 
tion of entries and the filing of protests and appeals therefrom. In 
the case of Watt against the U.S. it seems to have been assumed by 
the court that the liquidation of an entry was one single act com- 
plete at a definite time and not a successive series of acts on the 
part of the various customs officers, as is the case, and in the case of 
Keyser against Arthur it was held that a protest filed after the first 
liquidation of the entry as to the rate of duties is to be regarded as 
valid, although the final liquidation as to the amount to be exacted 
may not be perfected until afterwards. These decisions of the courts | 
are radically in conflict with each other. Difficulties have been ex- 
perienced in administering the law as laid down in the case of Watt 
against the U.S., and the effect of that decision would be to invali- 
date protests and appeals which were filed long before such decision 
was made and before the date of final liquidation of the entry, which 
had at the time been accepted by this Department as valid. In 
view of the conflicting opinions of the courts upon this question and 
the long-established practice of this Department in accepting pro- 
tests and appeals filed at or before the liquidation of the entry, the 
Department decides to administer the law upon the basis of its for- 
mer practice until a decision of the Supreme Court shall be had 
upon the question. 
40) It is, therefore, ordered that protests and appeals filed at 
any time prior to the expiration of the ten and thirty days, 
respectively, specified in section 2931 of the R. S. are to be regarded 
by customs officers and this Department as complying with the re- 
quirements of the law as to time. 
By order: 
Very respectfully, H. F. FRENCH, 
Assistant Secretary. 
Collector of customs, N. Y.” 
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41 After receipt of these instructions the same practice was 

resumed of including in the statements entries where the 
protest had been filed before liquidation and the statements were 
sent to Washington and paid by the Department. Those entries 
that had been suspended or had not been included in the statements 
which were sent from some time in 1878 until July 1879, were 
marked “ Appeal not entertained,” -but, notwithstanding that, they 
would put in certified statements, and the Department’s attention 
being called to why they were not entertained they were paid the 
same as the rest. 


Being cross-examined by counsel for the defendants, witness tes- 
tified : : 

All the claims which were made up at the custom-house, includ- 
ing items between September 30, 1875, and July, 1879, were paid in 
accordance with the Secretary’s second instructions. I know it be- 
cause I made all the statements myself, and I drew the receipts for 
their payment and they went and got their check upon my initials 
being on the papers that they had signed. 


Plaintiffs then called as a witness Joun R. LypecKer, who, being 
duly sworn, testified in substance as follows: 


I was chief clerk of the warehouse department in the New York 
custom-house from 1854 until 1868; after that 1 became deputy 
collector in charge of the division having charge of the entry and 
liquidation of merchandise, and remained in that division until 
about 1880. Fora time I was also a special deputy for several vears 

prior to 1880, having general charge of the custom-house and 
42 of the business of the custom-house; had nothing to do with 

protests relating to warehouse entries further than to report 
upon the liquidation of the entries in question, and also prepared the 
letter of transmission to the Department. 

From June 30, 1864, to September, 1873, my recollection of the 
practice at the custom-house is that protests were regarded as filed 
in time if filed after the making of the entry at any time up to ten 
days after the liquidation of an entry, and have no recollection of 
the discontinuance of that rule so long as I remained in the custom- 
house. 


Plaintiffs’ counsel then offered in evidence article 234 from the 
customs regulations of 1857, as follows: 


“With a view to uniformity in practice at the several custom- 
houses in respect to the entry of merchandise it is deemed proper to 
state in addition to the general provisions on the subject in these 
regulations that the importer should be required to carry out in 
his entry the value of each description of goods, paying a different 
rate of duty under the appropriate head of 5, 10, 15, 20, 25, 30, 40, 
or 100 per cent., as the case may be. 

“The clerk charged with the examination of entries will compare 
the classification made by the importer with the description given 
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in the invoice and see that the several articles are entered at the 
rates provided by law, it being considered that the determination 
of the schedule under which merchandise may be admitted to entry 

devolves upon the collector and is a part of his proper duties. 
45 For the information of the appraiser and to ensure the correct 

classification the rates at which articles of merchandise are 
allowed to be entered will in all cases be noted by the collector 
against such articles on the invoice either by figures at 5 per cent., 
10 per cent., &c., or by the letter representing the schedule of the 
tariff act under which, in his opinion, they are ehargeable. This 
will be done at time of entry and before the invoice is transmitted 
to the appraiser for examination. It is also required that all addi- 
tions for charges and commissions, as well as additions by importers, 
under the 8th sec. of the act of July 30, 1846, should. be noted at 
the foot of the invoice so that the appraisers may be informed of 
the precise value declared on entry.” 


44 Plaintiffs’ counsel then read in evidence a circular from 
the Treasury Department, July Ist, 1864, signed by the Sec- 
retary of the Treasury, transmitting the act of Congress of June 30, 
1864, as follows: 
“"TREASURY DEPARTMENT, July 1, 1864. 


The following act of Congress, approved June 30, 1864, which 
goes into effect this day, is published for the information and gov- 
ernment of the officers of the customs at the several ports and 
others concerned. 

The attention of collectors, as well as that of owners, importers, 
consignees, and agents, is particularly directed to sections 14 and 15, 
wherein it is required that protests and appeals must be made on 
each entry whenever owners, importers, consignees, or agents are 
dissatisfied with the decisions of collectors, as is more particularly 
set forth in said sections. 

No protest can be received by a collector if not made according 
to and within the time prescribed by this act, and no appeal will 
be entertained at this Department unless made in accordance with 
the provisions of this act. 

GEO. HARRINGTON, 
Secretary of the Treasury ad Interim.” 


45 Plaintiffs’ counsel then offered in evidence the circular of 
the Treasury Department of May 10th, 1867, on page 102 of 
Circulars from Treasury Department, March, 1865, to May, 1867, 
Volume 6: 
“TREASURY Department, May 10, 1867. 

Section 14 of ‘An actto increase duties on imports, and for other 
purposes,’ approved June 30, 1864, provides: 

(Section 14 of above act is here quoted in full.) 

In view of this provision making the righis of importers de- 
pendent upon a compliance therewith within a specified time ‘ after 
the ascertainment and liquidation of the duties’ it is deemed proper 


ES 
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that they should be duly notified of the t:me at which the duties on 
their respective entries may have been ascertained and liquidated. 
You will, therefore, cause to be kept a record of the several entries 
liquidated from day to day, stating the name of the vessel, the place 
from which and the time when she arrived, the name of the im- 
porter and the date of entry, and will give notice of the liquidation | 
of such entries by posting in some conspicuous place in the custom- 
house accessible to the public, on the day succeeding the date of as- 
zertainment and liquidation, a transcript of such record, there to 
remain for ten days, when such transcript will be removed and filed 
with the records of your office, and the posting of such transcript 
will-be deemed and taken to be a full notice to all parties interested. 
The notice of dissatisfaction or protest referred to in the section be- 

fore cited must in all cases be presented to the collector within 
46 ven days, and the appeal to the Secretary of the Treasury be 

taken within thirty days after notice of the ascertainment 
and liquidation of the duties, as herein provided. When an appeal 
is taken from the decision of a collector such appeal, addressed to 
the Secretary of the Treasury, may be delivered to such collector, 
who is hereby instructed to receive and transmit the same to this 
Department, with a full report of the case, together with a statement 
of the reasons for his decision. 

H. MeCULLOCH, 


Secretary of the Treasury.” 


47 Plaintiffs’ counsel then offered in evidence circular to the 

collector of customs, dated Treasury Department, January 14, 
1869, signed by Hugh McCullough, Secretary of the Treasury, found 
on page 73 of Volume 7 of Circulars of the Custom-House: 


“ TREASURY DEPARTMENT, January 14th, 1869. 

Much unnecessary delay and inconvenience occur by reason of 
the neglect on the part of importers and others to comply with the 
request contained in the concluding paragraph of circular dated 
May 10, 1867, in relation to the delivery of appeals taken under the 
14th and 15th sections of act of June 30, 1864, to the collector for 
transmission, instead of the importer sending them direct to this De- 
partment. I will thank you to cause to be printed a notice to im- 
porters containing the wishes of the Department in this respect, and 
have the same placed conspicuously in various parts of your cus- 
tom-house, and also in the appraiser’s stores and other buildings 
connected therewith, with a view to the greatest possible publicity. 
The writing of thousands of letters annually and consequeut ex- 
pense of transporting the same by the Post Office Department will 
be avoided if the request of this Department be complied with, 
whilst the business will be more promptly and satisfactorily trans- 
acted. It must be expressly understood, however, that the right of 
an importer to appeal directly to the Secretary of the Treasury is 
not intended to be questioned, but, on the contrary, is fully recog- 
nized, although the Department is not aware of any case 

48 where the appeal could not be transmitted through the col- 
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i 


Jector, accompanied by his report thereon, to the great saving of 


time and money, as above stated. 
(Signed) H. McCULLOCH, 
Secretary of the Treasury.” 


49 Plaintiffs’ counsel then offered in evidence the Department 
circular of August 18, 1875, found on page 75 of Volume 10 
of Circulars: 
“TREASURY DEPARTMENT, August 13, 1875. 

The attention of collectors and other officers of the customs is 
specifically called to sections 2931 and 2932 of the R.S., relative to 
protests and appeals to be taken by importers against alleged exces- 
sive assessments of duty, and for the general information of importers 
and others concerned the sections referred to are herewith published 
as follows: : 

Sec. 2931. On the entry of any vessel or of any merchandise the 
decision of the collector of customs at the port of importation and 
entry as to the rate and amount of duties to be paid on the tonnage 
of such vessel or on such merchandise and the dutiable costs and 
charges thereou shall be final and conclusive against all persons in- 
terested therein, unless the owner, master, commander, or consignee 
of such vessel, in the case of duties levied ou tonnage, or the owner, 
importer, consignee, or agent of the merchandise, in the case of 
duties levied on merchandise, or the costs and charges thereon, 
shall, within ten days after the ascertainment and liquidation of the 
duties by the proper officers of the customs, as well in cases of mer- 
chandise entered in bond as for consumption, give notice in writing 

to the collector on each entry, if dissatisfied with his decision, 
50 setting forth therein, distinctly and specifically, the grounds 

of his objections thereto, and shall, within thirty days after 
the date of such ascertainment and liquidation, appeal therefrom to 
the Secretary of the Treasury. The decision of the Secretary on 
such appeal shall be final and conclusive, and such vessel or mer- 
chandise or costs and charges shall be liable to duty accordingly, 
unless suit shall be brought within ninety days after the decision of 
the Secretary of the Treasury on such appeal for any duties which 
shall have been paid before the date of such decision on such vessel 
or on such merchandise or costs or charges, or within ninety days 
after the payment of duties paid after the decision of the Secretary. 
No suit shall be maintained in any court for the recovery of any 
duties alleged to have been erroneously or illegally exacted until the 
decision of the Secretary of the Treasury shall have been first had 
on such appeal, unless the decision of the Secretary shall be delayed 
more than ninety days from the date of such appeal in case of an 
entry at any port east of the Rocky Mountains, or more than five 
months in case of an entry west of those mountains. 

Sec. 2932. The decision of the respective collectors of customs as 
to all fees, charges, and exactions of whatever character other than 
those relating to the rate and amount of duties to be paid on the 
tonnage of any vessel or on merchandise and the dutiable costs and 
charges thereon, claimed by them or by any of the officers under 
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them in the performance of their official duty, shall be 
o] final and conclusive against all persons interested in 

such fees, charges, or exactions, unless the like notice 
that an appeal will be taken from such decision to the 
Secretary of the Treasury shall be given within ten days from the 
making of such decision, and unless such appeal shall actually be 
taken within thirty days from the making of such decision; and 
the decision of the Secretary of the Treasury shall be final and con- 
elusive upon the matter so appealed, unless suit shall be brought 
for the recovery of such fees, charges, or exactions within the period 
as provided for in the preceding section in regard to duties. No 
suit shall be maintained in any court for the recovery of any such 
fees, costs, and charges alleged to have been erroneously or illegally 
exacted until the decision of the Secretary of the Treasury shall 
have been first had on such appeal, unless the decision of the See- 
retury shall be delayed more than ninety days from the date of such 
appeal in case of an entry at any port east of the Rocky Mountains, 
or more than five months in case of an entry west of those mount: 
ains. 

These sections of law prescribe the only way in which importers 
can secure a review by the Department of the action of customs ofhi- 
cers in deciding upon rates of duty. Protests must be made in 
duplicate, addressed to the collector or surveyor making the assess- 
ment, and, as well as appeals, should be filed with such officer, the 
appeal and one copy of the protest to be by him forwarded to the 

Department. It occasionally happens that appellants trans- 
52 mit their appeals directly to the Department, which are then 

necessarily returned to the collector for report. In reporting 
upon such appeals, as also upon those originally filed with customs 
officers, they will be careful in all cases to state whether protest and 
appeal have been taken within the time required by law, and to see 
that the date of liquidation of the entry is endorsed upon each ap- 
peal before transmission to the Department. Care will also be 
taken in submitting or reporting upon appeals to state the character 
of the goods involved with sufficient clearness to enable the Depart- 
ment to act understandingly in deciding such appeals. It will be 
observed that section 2931, before quoted, requires that the protest 
should set forth specifically the grounds of the objection to the duty 
assessed, and in pursuance thereof it is held by the Department 
that protests should state clearly and distictly the grounds thereof, 
and the nature and extent of the claim made by the importers with 
reference to the classification of the merchandise to which the same 
relates and the rate of duty which should in their opinion be 
assessed thereon. When a protest is defective in any of these par- 
ticulars the importers should be requested to amend the same, and 
to that end the protest should be duly examined by the customs 
officers at the time of filing. The appeal may, at the option of the 
importer, be filed concurrently with the protest. 

C. F. BURNAM, 
. Acting Secretary. 
Collectors of customs and others.” 
4—1279 
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53 Plaintiffs then called as a witness SrePHEN G. CLARKE, who, 


being duly sworn, testified in substance as follows: 


I was deputy collector of the New York custom-honse, in charge 
of the law division, from March, 1869, until the Ist of June, 1872. 
That division had charge of the bureau of protests and appeals. 
When I entered the custom-house and during the time I was deputy 
collector it was the practice, not only by the officers of the custom- 
house in New York but by the Treasury Department, as evidenced 
by their action upon protests, to regard protests filed at any time 
after the date of the entry up to ten days after liquidation of that 
entry, as stamped upon it, as being filed within the time required by 
the act of 1864. 


Plaintiffs then called as a witness CHARLES CurRIE, who, being 
duly sworn, testified in substance as follows: 


I was a custom-house broker in the New York custom-house prior 
to 1873. From 1859 to 18641 was an importer’s clerk. In the 
course of that employment I became acquainted with the practice 
as to protests filed before liquidation. There was no difference made 
between those filed after entry and those filed after liquidation. 


Witness was then asked to state what proportion of the protests 
he filed were filed before liquidation. 


To this question defendants’ counsel objected as immaterial, the 
court sustained the objection, and plaintiffs’ counsel duly excepted, 
and the exception was allowed. 


I know from observation and practice in the custom-house that 

54 there were a good many protests filed after the date of liqui- 

dation during those years. As to the entries upon which the 

rate was questioned at the time of entry the protests were filed be- 

tween that and the date of liquidation. On those entries, where the 

rate of liquidation was changed from that fixed on the entry, the 
protests were filed after liquidation ; that was the general rule. 


Plaintiffs’ counsel then offered in evidence Treasury circular No.. 


6895, from. the Synopsis of Decisions of the year 1885, commencing 
on page 183 with the words: 

“The opinion of the solicitor of the Treasury, to whom the mat- 
ter was referred, is that the ascertainment and liquidation of the 
duties mentioned in section 2931, Revised Statutes, is the liquida- 
tion which takes place on the original import eutry, whether such 
entry be made for warehouse or for consumption, and that whenever 
such liquidation is made on the import entry the date of it is the 
time from which the statate begins to run. 

The Department adopts this opinion; but, in order not to work 
unnecessary injustice, you are instructed to give public notice of this 
decision, and that protests and appeals filed in connection with orig- 
inal entries made on and after the 10th instant must be filed in the 
manner herein prescribed. 

Very respectfully, C. S.-FAITRCHILD, 
Assistant Secretary. 
Collector of customs, New York.” 
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5d Plaintiffs’ counsel then offered in evidence, from the Syn- 
opsis of Decisions for 1886, No. 7386, dated January 23, 1886: 
“ TREASURY DEPARTMENT, January 23, 1886. 

Sir: A copy of my recent special report to Congress on the sub- 
ject of protests, appeals, and suits is herewith transmitted for your 
information. You will hereafter, beginning February 1, 1886, be 
governed by Treasury decision (3736) of September 30, 1878, and 
the opinion of the Attorney General of October 30, 1878, in the exe- 
cution of section 2931 of the Revised Statutes, and you will not treat 
as valid any notice of dissatisfaction served or lodged before the 
work of ascertainment and liquidation has been fully completed, as 
defined by article 359 of General Treasury Regulations of 1884. 
You will also take special care that article 362 of the regulations 
is faithfully executed, and you are expected, so far as practicable, to 
examine protests in person whenever new questions shall be pre- 
sented therein, and to carefully revise the doings of the liquidating 
clerks, which are distinctly specified as unsatisfactory. You will 
also hereafter, when reporting to this Department on appeals, give 
the date of liquidation of the original entry and the day when the 
protests were served on you. 
DANIEL MANNING, Secretary.” 


56 Plaintiffs’ counsel then offered in evidence, from the decis- 
ions of 1887, No. 8476, dated October 15, 1887: 


“TREASURY DEPARTMENT, October 15, 1887. 


Str: Enclosed herewith please find a letter dated the 13th in- 
stant, received from Messrs. F. Bianchi & Co., in which they request 
that instructions be issued for the reliquidation of certain entries 
of artificial flowers, &c., set forth in a schedule accompanying their 
letter, where, as alleged, duties were exacted on charges for cartons, 
packing, &e. 

The applicants allege that the requirements of law as to protest 
and appeal were complied with in each case, and that the statements 
contained in the memoranda submitted by them seem to confirm 
this claim, the importations appearing to have been made in 1883 
and 1884, prior to the decision of the Department requiring protest 
and appeal to be filed subsequent to the liquidation of the entry. 

The views of the Department expressed in the letter of the 16th 
ultimo, with reference to premature protests, were intended to ap- 
ply only to those cases where, in the judgment of the collector, there 
had been some fraud or other conduct evincing bad faith on the 
part of the importer and where, for such reasons, it was believed that 
the Government ought not in justice to make a refund, but should 
compel the claimant to establish his right to the refund by a suc- 
cessful recovery in a suit in court. In view of the uncertainty in 

regard to the proper construction of the law upon the subject 
57 which prevailed prior to Department’s letter of January 28, 
1886 (synopsis 7386), and the conflicting opinions of the 
courts and the law officers of the Government and the uniform prac- 
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tice of the Department in receiving these protests without question, 
which practice was expressly established by the opinion of the solic- 
itor of the Treasury and Department’s letter of May 2, 1885 (synop- 
sis 6895), it was not intended that in cases where the importer had 
acted in good faith and the only question which could be raised in 
regard to his right toa refund was that of the premature filing of the 
protest he should be denied what would otherwise be due him and 
which has been uniformly allowed heretofore in other similar cases. 

It is believed that the interests of justice will be satisfied if in any 
cases arising before February 1, 1886, the question as to the validity 
of premature protests is confined to those cases where for other rea- 
sons the collector is satisfied that the Government should defend 
the action and compel the plaintiff to establish his claim in court, 
and in all such cases the question as to the validity of the protest, 
as well as all others arising upon the trial, may properly be sub- 
mitted to the court for its decision. 

You will be governed by these views in reliquidating entries and 
settling suits now pending at your port which are entitled to settle- 
ment for refund under the decision of February 2, 1886 (synopsis 

7387), or otherwise. 


58 Please return the enclosure with a report of your action in 
the case. 
Respectfully yours, I. H. MAYNARD, 


Assistant Seer etary. 
Collector of customs, New York.” 


Plaintiffs then called as a witness D. Ives Mackie, who, being 
duly sworn, testified in substance as follows: 


I am an attorney-at-law ; for the past few weeks I have examined 
some thirty or forty cases upon the calendar of this court with a 
view to the preparation for trial and of ascertaining whether the 
protests were filed before or after liquidation; have examined the 
original protests and entries in the district attorney’s office and can 
state very nearly the number of protests that were filed before liqui- 
dation in those cases. 


Witness was then asked to state the number that were filed before 
liquidation. 

Defendants’ counsel objected to the question as immaterial. The 
court sustained the objection, and plaintiffs’ counsel excepted, and 
the exception was allowed. 

The plaintiffs then rested. 


59 Defendants then called as a witness Freperick W. Brooks, 
who, being duly sworn, testified in substance as follows: 


| have been a liquidating clerk in the custom-house about ten 
years; previous to that | was clerk in the law division for eight or 
ten years, from some time in 1869 up to about some time in 1877; 
before that I was a clerk in the auditor's office, and I was inspector 
of customs during a portion of 1868. Iam acquainted with the 
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course of business at the custom-house w:th regard to the liquidating 
of entries. 


Being cross-examined by plaintiffs’ counsel, witness testified : 


Being handed an entry, said that be had never seen it until re- 
cently and had nothing personal to do with the liquidation of it; 
that he was familiar with all but one of the various handwritings. 


Direct examination : 

The entry is presented by an importer to the custom-house in 
connection with the invoice, if any, bill of lading, if any, and it is 
presented to the entry clerk. That entry is made up so that it con- 
tains the marks and numbers of the merchandise covered thereby ; 
a description of the same, giving their classification as the 
importer understands it; the rates of duty which the importer 
understands is to be paid upon the guods covered thereby, and a 
separation of the values, so that the amount to be paid on each rate 
of duty is separately figured. Upon that entry the entry clerk in the 
collector’s oflice makes the computation of the estimated duty. The 

collector’s copy of that entry is then taken to tlie naval 
60 office, where, upon the naval office copy of the entry (which is 

a duplicate of that presented to the collector), a similar com- 
putation is made by the entry clerk in the naval office. If the com- 
putations of the two entry clerks agree the copy presented to the 
collector is returned to the collector’s office, the oath upon the entry 
is taken by the importer, the duty is paid by the importer, and the 
entry then passes to the files of the custom-house. After the in- 
voice has been returned to the collector by the appraiser and the 
appraiser has noted on that invoice his appraisement of the goods 
covered by it, the invoice, together with the entry, is handed to a 
clerk known as the liquidating clerk, who proceeds to compute the 
duty upon the importation. This computation is based upon the 
figures and values contained in the invoice and entry and the re- 
turn of the appraiser upon the invoice as to the classification and 
value of the goods. The liquidating clerk then makes a computa- 
tion of the duty due upon the importation ; and the collector’s copy 
of the entry, together with the invoice and such other papers as relate 
to the importation (such as the weighers’ and gaugers’ returns and 
others, if there be any), are transmitted to the naval office, where the 
liquidating clerk in the naval office makes a similar computation of 
the duties upon the importation, and if the computation made by 
the liquidating clerk in the naval office agrees with that made by 
the liquidating clerk in the collector’s office the collector’s copy of 
the entry is returned with the invoices and other papers pertaining 

thereto to the collector’s office. When the entry is returned 
61 the check of the liquidating clerk in the naval office who 

made the computation of the duties upon the importation is 
added to intimate that the computation of the collector has been 
verified and found correct. If, however, the computation of 
the duties on the importation by the liquidating clerk in the 
naval office differs from that made by the liquidating clerk of 
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the collector’s office the liquidating clerk in the collector’s office 
makes the computation anew. That computation is not final 
until the respective liquidating clerks in both offices have agreed 
upon the ascertained duty. When the ascertained duty is confirmed 
by both officers, by the check of the liquidating clerk of the col- 
lector’s office appearing upon the entry, and by the check of the 
liquidating clerk in the naval office appearing upon the entry, the 
entry then passes to a clerk, who issues a notice (if there be any) for 
any additional duty which may be due or for any refund which may 
be due to the importer. A record of the entry is then made upon 
what is known as the liquidation sheets. The practice has varied 
in this respect, for at the time this entry was liquidated an entry of 
liquidation was made in a book which was called “ Records of 
Liquidations.” The clerk who makes the record of the liquidation 
of the entry upon the recording sheets, or the other clerk, if there 
be one to assist him in his duty, stamps upon the back of the entry 
the date which he has pasted upon the sheets. The practice was the 
same as itis now. (Being shown an entry:) The ordinary course of 
business, as I have described it, was followed with regard to that 
entry. 
62 The stamp upon the back of the entry is “ Entered and 
liquidated December 30, 1873.” That is the date which I 
have described as the one put on after the liquidating officers of 
the collector’s and naval offices had examined the computations 
and fuund them to be correct, and is the date upon which the 
notice is given to the importer of the ascertainment and liquidation 
of duties. 


Being cross-examined by plaintiffs’ counsel : 


When the entry is presented the entry clerks also see that the 
rates of duty affixed to the goods are the rates that are required ac- 
cording to the invoice description, and there is upon this entry, Ex- 
hibit 1, figures in blue ink stating the amounts of duty and rates 
made by the entry clerk at the time of the original presentation of the 
entry. In this case they bear the check only of the entry clerk in 
the naval office, the clerk in the collector’s office having omitted his 
check. If the naval office does not agree as to the’ correct rate of 
duty being estimated, the correct rate and amount of duty having 


been estimated upon the entry by the collector’s entry clerk, it is’ 


returned to the collector's office without being passed by the naval 
office, and the difference has to be adjusted between the two offices 
before any further procedure is had with the entry. The entry 
clerk writes upon the invoice his name, the amount of the invoice 
value (and Iam now speaking of the period when this entry was 
passed), the charges, if any, added by the importer, and the commis- 

sion, if any, added by the importer. He also stamps 
63 upon the entry the following words: “I certify that this 

invoice was presented to me on” (leaving a blank to be filled 
in by the name of the vessel) “at the custom-house of New York 
this” (leaving a blank to be filled in with the day of the month) 
“day of” (leaving a blank to be filled in with the name of the 
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month) “18” (leaving a blank to he filled in with the figures of the 
year). The signature or initials representing a signature are ap- 
pended to that statement by the entry clerk as evidence that he has 
put the stamp and other particulars on the invoice. The writing of 
his name before the stamp evidences that he puts the stamp there. 
Upon the back of the entry there are more signatures of the entry. 
clerk and of other officers of the customs. At the time the entry 
clerk passes the entry he places his initials upon that part of the 
entry which is beneath the blank form of the oath required to be 
tuken by the importer, which certifies as well that the oath is the 
proper oath to be taken and that he has made the proper calcula- 
tion as to the rate and amount of duty and placed them upon the 
entry. Where it does not appear it is accidental, the custom being 
for the entry clerk to affix his initials upon the face of the entry im- 
mediately over his computation of the estimated duties and also 
upon the back of the entry immediately over the blank provided for 
the oath of the importer, and then the importer makes oath and the 
deputy collector witnesses it. Fora portion of the time the oath 
made by the importer was made before the entry was passed by the 
entry clerk; for the remainder of the time the oath made by the 

importer was made after the entry clerk had passed the entry. 
64 As to the particular time at which this entry was passed I am 

unable to testify. 


tedirect examination by defendants’ counsel : 


In the usual course of business it is the practice of the entry clerk 
to compute the estimated duty from the information furnished to him 
by the importer upon the entry as it is presented. In order that a 
check may be made upon the preparation of the entry by the im- 
porter it has been the custom for the entry clerk to verify the 
arrangement of the entry and the preparation of it by the importer 
by a comparison of the entry with the invoice. The computation is 
made subsequent to the return of the appraising officers as to the 
character of the goods and their amount and value. 


Recross-examination by plaintiffs’ counsel : 


The invoice is presented to the entry clerk at the same time the 
entry is. As a matter of fact the computation of the entry clerk 
and his estimate of the duties upon the entry is properly made from 
the facts presented by the entry in comparison with the invoice ; 
but if the entry is not properly made up, then the entry clerk will 
sometimes reject it. 


Defendants’ counsel then put in evidence a letter from the Treas- 
ury Department to the collector at Wilmington, Del., dated January 
24, 1873, No. 1372, in volume for 1875 of Synopsis of Decisions of 

the Treasury Department. 
65 Protest and appeal against the collection of tonnage dues 
must be made in writing, not verbally, under sections 14 and 
15, act of June 30, 1864, within the time required by law before the 
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Department can decide as to the correctness of such exaction. The 
destination of the vessel should be stated when she is cleared from 
your port (see synopsis 909), and also whether she carried cargo or 
passengers (act of March 2, 1867, sec. 33). (Letter to collector, Wil- 
mington, Del., January 14, 1873, navigation division.) 
66 Defendants’ counsel then put in evidence Department let- 
ter, signed B. H. Bristow, Secretary, to the collector of customs 
at New York, dated May 15, 1876, and No. 2809 in the volume of 
Synopsis of Decisions of the Treasury Department for the year 1876. 


67 TREASURY DEPARTMENT, May 15, 1876. 

Sir: Your letter of the 4th instant is received, further re- 
porting on the appeal (9157d) of Blume & Co. from your decision 
assessing duty at the rate of 5 cents per pound on certain chiccory 
imported per “Staubo,” July 8, 1875, which appeal was, as you 
were informed on the 28th ultimo, not entertained by the Depart- 
ment because of your former report, dated March 9 last, that neither 
protest nor appeal was made in time. 

The appellants, by their attorneys, Messrs. Hartley & Coleman, 
now claim that their protest and appeal were made within the proper 
time, and state that the entry was a withdrawal entry for con- 
sumption, made March 3, 1876, and that on the same day protest 
and appeal were lodged against your assessment and exaction of duty 
at the above-mentioned rate. This statement of fact you admit to 
be correct. 

The decision of the Supreme Court of the United States (Westray 
vs. United States, 18 Wallace, 329), to which the appellants refer in 
support of their claim that the protest and appeal were in time, 
seems to set forth the doctrine that the withdrawal entry for con- 
sumption of goods entered for warehouse is the liquidation of the 
entry which an importer should take notice of for the purpose (if 
he be dissatisfied with the action of the collector) of protesting-and 
appealing therefrom under and in pursuance of section 2931 of the 

Revised Statutes. 
68 The course thus indicated was pursued by the appellants 
in this case, and therefore the Department, in accordance 
with such decision, hereby entertains and decides the appeal in 
question. 

Upon an investigation of the matter it appears that the chiccory 
in question is “burnt, ground, and packed in paper packets,” and, 
consequently, that it is dutiable ‘at the rate of 5 cents per pound 
under the provision for “chiccory root, burnt or prepared,” in ac- 
cordance with Department’s ruling of May 22, 1875. (Synopsis 
2263.) : 

Your decision is therefore affirmed. 

Respectfully, B. H. BRISTOW, Secretary. 


Collector of customs, New York. 


69 Also Department letter, signed by H. F. French, Assistant 
Secretary, addressed to John C. Kohlsadt’s Sons, dated March 
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19, 1877, and No. 3139, in the volume of Synopsis of Decisions of 
the Treasury Department for the year 1877. 


70 TREASURY DEPARTMENT, March 16, 1877. 

GENTLEMEY* The Devartmeut is in receipt of your letter 
of the 6th instant, in the matter of your protest on case “ K. B., No. 
2762,” ex “ Lessing,” September 27, 1876, in which you inquire 
whether the law allows you to compute the time for protest by ex- 
cluding Sundays and legal holidays. 

[In reply, you are informed that section 2031 Revised Statutes re- 
quires that protest must be lodged with the collector within ten days 
after the ascertainment and liquidation of the duties by the proper 
officers of the customs, and that the Department has uniformly held 
that the ten days specified in said section include intervening Sun- 
days and holidays. 

Respectfully, H. fF. FRENCH, 
Assistant Secretary. 
Messrs. J. C. Kohlsaat’s Sons, New York. 


71 Also Department letter, signed by H. F. French, acting 

Secretary, to the collector of customs at New York, dated 
August 13th, 1883, being No. 5856 in the volume of Synopsis of 
Decisions of the Treasury Department for the year 1883. 


72 TREASURY DEPARTMENT, August 13, 1883. 

Sir: In Department’s letter to you of April 4, 1881, author- 
ity was given to refund overpaid duties on certain chiccory entered 
for warehouse by Messrs. Rosenstein Bros. under the following cir- 
cumstances: Protest and appeal were duly taken against an assess- 
ment of 5 cents a pound duty, and the decision of the collector was 
affirmed by the Department on October 19, 1874. Ten cases were 
withdrawn for consumption March 6, 1875, and the other twenty 
cases on July 31, 1875. Suit to recover difference between the 5 
cents a pound duty exacted and the 1 cent a pound duty claimed 
was brought on September 14, 1875, which was within ninety days 
from the last withdrawal, but not within ninety days from the first 
withdrawal. 

The rate of duty on that class of merchandise having been estab- 
lished at 1 cent a pound, it was held by the district attorney at New 
York that the plaintiffs were entitled to recover on both withdrawals, 
because section 2931, Revised Statutes, contemplates but one protest, 
one appeal, and one suit in connection with one entry, and the in- 
structions of the Department to refund the overpaid duties on both 
withdrawal entries were based on the view thus laid down. 

Payments on partial withdrawals are but payments on account, 

subject to revision on liquidation of the last withdrawal under 
73 the bond, and, according to the principle thus adopted, it will 
be regarded by the Department as sufficient to protect the 
rights of parties under decision 2809 and section 2931, if one protest 
and appeal shall be filed on the final withdrawal under a bond, 
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which may cover any question which has arisen in the settlement of 
duties under said entry. This course will tend to lessen the number 
of protests and appeals, and thereby lessen the labors of merchants 
and customs officers. 
Very respectfully, H. F. FRENCH, 
Actiny Secretary. 
Collector of customs, New York. 


Also article 359 of the Treasury regulations of 1884: 


74 Art. 359. The rights of importers in certain cases depend | 
upon protest and appeal within a specified time “after the as 

certainment and liquidation of duties,” and they should be notified 
of the time at which the duties on their respective entries are ascer- 
tained and liquidated. R.8., 2951; circular, May 10, 1867. 

Collectors will therefore keep a daily record of the entries liqui- 
dated, stating the name of the vessel, the place from which and the 
time when she arrived, the name of the importer, and the date of 
entry, and will give notice of the liquidation of such entries by 
posting in some conspicuous place in the custom-house accessible 
to the public, on the day succeeding the date of ascertainment and 
liquidation, a transcript of such record, there to remain for ten days, 
when such transcript will be removed and filed with the records of 
the office. 

The posting of the transcript will be deemed and taken to be a 
full notice to all parties interested. No such notice, however, can 
be demanded as a matter of right. : 


79 It was conceded that after the papers came back from the 

naval office some clerk in the custom-house entered them on 
a sheet and stamped on the back of the papers that they were liqui- 
dated at such a date. 

Counsel for the plaintiffs then moved the court to direct a verdict 
for the plaintiffs; which motion the court denied, and the plaintiffs, 
by their counsel, duly excepted; which exception was duly allowed. 

The counsel for the defendants thereupon asked the court to di- 
rect a verdict for the defendants separately as to each of the entries 
in the case upon the ground that the protest in each case appears 
by the testimony in this case to have been filed before the liquidation 
of the entry to which it refers, and not within ten days thereafter, as 
required by law. This motion the court granted as to each entry, 
and the plaintiffs, by their counsel, then and there duly excepted 
separately as to the several rulings as to each entry, and the excep- 
tion was duly allowed. 

Thereupon, by direction of the court, the jury found a verdict for 
the defendants; to which ruling and direction counsel for plaintiffs 
duly excepted, and the exception was allowed. 

And inasmuch as the foregoing matters of law and fact and the 
several exceptions taken, made, and allowed do not appear upon 

the records of the trial, therefore, upon the praver of the 
76 plaintiffs, by their counsel, the said judge has signed and 
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sealed the foregoing as and for the bill of exceptions in this case 
as of the 13th day of April, 1888. 
EK. HENRY LACOMBE. [t. s.] 


STANLEY, CLARK & SMITH. 
STEPHEN A. WALKER, 
mn. © P. 


Consented to. 


77 [Endorsed:] No. 2731. U.S. circuit court, southern district 

of New York. John M. Davies et al. vs. Charles E. Miller et 
al., ex’rs, &e. Bill of exceptions. Stanley, Clarke & Smith, attor- 
neys for plaintiffs, 120 Broadway, N. Y. city. U. 8. cireuit court. 
Filed Oct. Ist, 1888. John A. Shields, clerk. 


78 Bond for Damages and Costs. 


Circuit Court of the United States of America for the Southern Dis- 
trict of New York, in the Second Circuit. 


Joun M. Davies and Koprerr K. Davies 
Us. 
CHARLES E. Mitter and Danter G. Rois, Executors of Chester 
A. Arthur, Deceased. 


Know ail men by these presents that 1, Harry Overington, am 
held and firmly bound unto the above-named Charles E. Miller and 
Daniel G. Rollins, ex’rs, &e., in the sum of two hundred and fifty 
dollars, to be paid to the said defendants ; for the payment of which, 
well and truly to be made, we bind ourselves and each of us, our and 
each of our heirs, executors, and administrators, jointly and sever- 
ally, firmly by these presents. 

Sealed with our seals and dated the first day of October, in the 
year of our Lord one thousand eight hundred and eighty-eight. 

Whereas the above-named John M. Davies aud Robert K. Davies 
have prosecuted a writ of error to the Supreme Court of the United 
States to reverse the judgment rendered in the above-entitled suit 
by the judge of the circuit court of the United States for the southern 
district of New York: 

Now, therefore, the condition of this obligation is such that if the 
above-named John M. Davies and Robert k. Davies shall prosecute 
said writ of error to effect and answer all damages and costs if they 
fuil to make their said appeal good, then this obligation shall be 
void; otherwise the same shall be and remain in full force and 
virtue. 

HARRY OVERINGTON. 


Sealed and delivered and taken and acknowledged this Ist day of 
October, 1888, before me— 
BENJAMIN BARKER, Jr., 
Notary Public, N. Y. Co. 
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79 [Endorsed :] 2731. U.S. cireuit court, southern district of 
New York. John M. Davies et al. vs. Charles E. Miller et ad., 
ex’rs, &c. Bond for costs on writ of error. Appeared as to form, 


amount, and sufficiency of surety. E. Henry Lacombe. U. 8. cir- 
cuit court. Filed Oct. 1, 1888. Joln A. Shields, clerk. 


Unitep States oF AMERICA, ee 
¥ . . * ¥ * aa 
Southern District of New York, § 


Harry Overington, being duly sworn, doth depose and say that 
he is worth the sum of two hundred and fifty dollars over and above 
all his just debts and liabilities. 

HARRY OVERINGTON. 

Sworn to this Ist day of Oct., A. D. 1888, before me— 

| BENJAMIN BARKER, Jr., 
Notary Public, N. Y. Co. 


80 Assignment of Errors. 
Supreme Court of the United States. 


JoHN M. Davies and Ropert K. Davies, Plaintiffs in Error, 
Us. 
CHARLES E. Minter and Daniet G. Rottins, Executors, «c., of 
Chester A. Arthur, Deceased, Defendants in Error. 


Afterwards, to wit, on the fourth Monday of October, in the same 
term, before the justices of the said court, at the Capitol, in Wash- 
ington, come the said plaintiffs in error, by Stanley, Clarke & Smith, 
their attorneys, and say that in the record and proceedings afore- 
said there is manifest error in this, to wit, that by the record afore- 
said it appears that the judgment aforesaid in form aforesaid given 
was given for the said defendants in error against the said plaintiffs 
in error, Whereas by the law of the land the said judgment ought 
to have been given for the said plaintiffs against the said defendants. 

And the said plaintiffs pray that the judgment aforesaid, for the 
error aforesaid and other errors in the record and proceedings afore- 
said, may be reversed, annulled, and altogether held for nothing, 
and that they, the said plaintiffs, may be restored to all things 
which they have lost by occasion of said judgment, &c. 

STANLEY, CLARKE & SMITH, 


Attorneys for Plaintiffs in Error. 


81 [Endorsed :] 2731. United States Supreme Court. John 

M. Davies et al., plaintiffs in error, vs. Charles E. Miller et al., 
ex’rs, &c., defendants in error. Assignment of error. Stanley, 
Clarke & Smith, 120 B’way, N. Y. city, atterneys for plaintiffs in 
error. Due service of a copy of the within assignment of error is 
hereby admitted this Ist day of October, 1888. Stephen A. Walker, 
attorney for defendants in error. To -——, attorney for — in 
os U. 8. circuit court. Filed Oct. 1,1888. John A. Shields, 
clerk. 
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82 Joinder in Error. 
Supreme Court of the United States. 


Joun M. Davies & Ropert K. Davies, Plaintiffs in Error, 
US. 


CHARLES E. Minter & Dantet G. Roiwins, Executors, &c., of Chester 
A. Arthur, Deceased. 


And afterwards, to wit, on the fourth Monday of October, in said 
term, the said defendants in error, by Stephen A. Walker, their at- 
torney, come here into court and say that there is no error either in 
the record or proceedings aforesaid or in the giving of the judgment 
aforesaid. 

And they pray that the said Supreme Court, before the Justices 
thereof, now here, may proceed to examine as well the record and 
proceedings aforesaid as the matters aforesaid above assigned for 
error, and that the judgment aforesaid in form aforesaid given may 


be in all things affirmed, ec. 
STEPHEN A. WALKER, 


Attorney for Defendants in Error. 


83 f Endorsed :] 2731. United States Supreme Court. John 

M. Davies & ano., plaintiffs in error, vs. Charles E. Miller & 
ano., executors, &c., defendants in error. Joinder in error. Stephen 
A. Walker, attorney for defendants in error. Due service of a copy 
of the within joinder in error is hereby admitted this 2 day of Octo- 
ber, 1888. Stanley, Clarke & Smith, attorneys for plaintiffs in error. 
To Stanley, Clarke & Smith, attorneys for plaintiffs in error. U.S. 
circuit court. Filed Oct. 2, 1888. John A. Shields, clerk. 


84 Unitep STaTes OF AMERICA, 88° 


To Charles E. Miller and Daniel G. Rollins, executors, &c., of Chester 
A. Arthur, deceased, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the fourth Monday of October, eighteen hundred and eighty-eight, 
pursuant to a writ of error filed in the clerk’s office of the circuit court 
of the United States for the southern district of New York, wherein 
John M. Davies and Robert K. Davies are plaintiffs in error and 
you are defendants in error, to show cause, if any there be, why the 
judgment in the said writ of error mentioned should not be cor- 
rected and speedy justice should not be done to the parties in that 
behalf. 


Dated October Ist, 1588. 
E. HENRY LACOMBE. 
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85 [Endorsed :] 2731. U.S.Supreme Court. John M. Davies 

et al., plaintiffs in error, against Charles E. Miller et al., ex’rs, 
&c., defendants in error. Citation. Stanley, Clarke & Smith, 120 
B’way, N. Y. city, attorneys for plaintiffs in error. Due service of a 
copy of the within citation is hereby admitted this Ist day of Octo- 
ber, 1888. Stephen A. Walker, Sr., attorney for defendants in error. 

[Stamped :] U.S. circuit court. Jobn A. Shields, clerk. Filed 
Oct. 1, 1888. 

Endorsed on cover: 8S. New York C. C. U. 8S. No. 1279. John 
M. Davies and Robert K. Davies, plaintiffs in error, vs. Charles E. 
Miller and Daniel G. Rollins, executors of Chester A. Arthur, de- 
ceased, late collector of the port of New York. Filed October 12, 
1888. 
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Fu the Supreme Court of the United States 


OcTroBER TERM, 1888. 


JoHN M: Davres anp Roperr. K.) 
Davies, plaintiffs in error, 
va. 
CHARLES E. MunzterR AND DaNre. G., $ No. 1279. 
Rollins, executors of Chester A. Arthur, 
deceased, late collector of the port of 
New York. rae 


IN ERROR TO THE CIRCUIT COURT OF THE ,UNITED 
STATES: FOR .THE SOUTHERN DISTRICT OF NEW 
YORK, . , 


MOTION TO ADVANCE, 


le Rm CN Se ee ren age 


0S JOHN M. DAVIES ET AL. VS. CHARLES E. MILLER ET AL, &¢. 


85 [ Endorsed :] 2731.. U.S. Supreme Court. John M. Davies 
et al., plaintiffs in error, against Charles E. Miller et a/., ex’rs, 
Stanley, Clarke & Smith, 120 


&e.. defendants in error. Citation. 
Due service of a 


Bway, N. Y. city, attorneys for plaintiffs in error. 
copy of the within citation is hereby admitted this Ist day of Octo- 
Stephen A. Walker, Sr., attorney for defendants in error. 


Jobn <A. Shields, clerk. Filed 


ber, 1888. 

[Stamped :] U.S. circuit court. 
Oct. 1, ISSS. 

Kendorsed Of} COVeT ; S. New York i. } Uj S. No. 279. Jolin 
M. Davies and Robert K. Davies, plaintiffs in error, vs. Charles E. 
Miller and Daniel G. Rollins, executors of Chester A. Arthur, de- 
ceased, late collector of the port of New York. Filed October 12, 


1885. 
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Iu the Supreme Court of the United States, 
OcToBER TERM, 1888. 


JOHN M. Davies AND Roperr K. ) 
Davies, plaintiffs in error, | 
rer. 
CHARLES KE. MILLER AND DANIEL G. } No. 1279. 
Rollins, executors of Chester A. Arthur. 
deceased, late collector of the port | 
New York. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW 
VORA . 


MOTION TO ADVANCE. 
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In the Supreme Court of the United States, 


OcroBer Term, 1888. 


JOHN M. Davies AND Rosert Kk. ) 
Davies, plaintiffs in error, 
ra. 
| CHARLES E. MILLER AND DANIEL G. » No. 1279. 
. Rollins, executors of Chester A. Arthur, 
deceased, late collector of the port ot 
New York. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW 
PORK, 


MOTION TO ADVANCE. 


And now, November 19, 1888, come the defendants, by 
the Attorney-General, and move the court to advance the 
above-stated case for hearing at such early day as may 
suit the convenience of the court. 

The question presented in the record is, Is a protest 
against a liquidation filed before the ascertainment and 
11603 © 


) 


liquidation of the duties, a sufficient compliance with sec- 
tion 2931 of the Revised Statutes ? 

The reason for this application is that a very large 
number of cases now pending in the courts of the United 
States are dependent on, and will be disposed of by, a 
conclusive determination of the question. In the sonth- 
ern district of New York alone, about one hundred eases, 
involving the same question, are now on the ealendar 
for trial, as will appear by a copy of a letter from the 


Secretary of the Treasury herewith submitted. 


A. H. GARLAND, 
: Attorney-General, 


TREASURY DEPARTMENT. 
OFrFICE OF THE SECRETARY, 
Washington, dD. on October i. LSS, 


The Honorable 
The Unrrep Sratres ATTORNEY-GENERAL: 

Sir— 

I have the honor to inform you that I am itn re- 
ceipt of a communication, dated the 25th instant, from 
the United States Attorney for the Southern Dis- 
trict of New York, in which he states that there is 
a very large number of suits, probably at least one 
hundred, against Collectors of Customs, on the pres- 
ent trial calendar of the United States Cireuit Court 
for that District, in which protests were served before 
liquidation, and in which the question is involved as 
to whether such protests are valid under the pro- 
visions of Section 2931 of the Revised Statutes; and 
requests, inasmuch as such question is now pending 
before the United States Supreme Court, in the case 


rs 
«) 


of Davies against Miller (N. S., 2731), Supreme 
Court Calendar number 1279, and as it is very im- 
portant to the due and orderly disposal of the cases 
pending in the circuit court that a determination of 
this question be had in the United States Supreme 
Court at as early a date as practicable, that a mo- 
tion be made to have the said case of Davies against 
Miller (Arthur) advanced for argument so that it 
can be disposed of at the present term. 

If such request meets with your concurrence, I will 
thank you to move the United States Supreme Court 
for an advancement of the said suit. 

Respectfully Yours, 
Hucu 8S. THompson, 
Acting Secretary. 
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IN THE SUPREME COURT OF THE UNTPED STATES. 


OCTOBER ‘TERM, 1L&8se. 


KOHN M. DAVIES AND ROBERT K. DAVIES, PLAINTIFFS 
IN ERROR, 


HARLES FE. MILLER AND DANIEL G. ROLLINS, EXECUTORS 
OF CHESTER A. ARTHUR, DECEASED, LATE COLLECTOR 
OF THE PORT OF NEW YORK 


Ix Error vo THe Crrcuir Court or THE UNITED STATES FOR THE 


SourTHERN District or New YOrK. 


BRIEF FOR PLAINTIFFS IN ERROR. 


EDWIN B. SMITH, 
STEPHEN G. CLARKE, 


yr f ‘onmpael tor Plaintitts abe Kyrror. 
’ * “* 


IN THE 


Supreme Court of the United States. 


JOHN M. Davies and Rorerr K. 
DAVIEs, 
Plaintiffs in Error, 
Vs. : mea 
Oct. T.. 1888. 


‘ ’ 4 Y )7 
Cuantes E. Minturn and Daniet G./ No- 1279. 


Rouiuins, Exeeutors of Chester A. 
Arthur, deceased, late Colleetor of 
the Port of New York, 

Defendants im Error. 


BRIEF IN BEHALF OF PLAINTIFFS 
IN ERROR. 


Statement. 


The plaintiffs, in the months of July, August and 
September, 1873, imported certain shirts, drawers and 
stockings made on frames, the duty upon which, under 
decisions of this Court made since that date, was but 
35% ad valorem. A greater rate of duty was exacted 
by the then Collector, against whose executors this suit 


is now prosecuted. 


The main question presented for consideration here 
is the contention of the counsel for defendants in error 


lL 


that, under Sec. 2931 of the Revised Statutes, the 
“notice in writing of dissatisfaction,” hereafter referred 
to as.the protest, must be given to the collector by 
physical lodgment of the paper with him not before 
but «fter and at some period of time ¢ithin ten days 
after the entry to which it apples has been formally 
liquidated. 

What this formal liquidation is and the time from 
which the ten days under the contention of counsel for 
defendants in error begins to run, appears from the 
testimony to be found cn pages 29-31 of the record. 

The contention of the plaintiffs in error was and is, 
that a protest made at any time after entry and before 
the expiration of ten days from the date of final liqui- 
dation, is a compliance with the statute. 

Further, that the statute for many years has received 
this construction by officers charged with its execution ; 
and that the uniform practice, in accordance with such 
construction, should be now controlling. 

With this view plaintiffs imtroduced the testimony 
hereafter set forth; and Il ask the Court to read such 
testimony with reference to this contention of the 
plaintiffs in error. 


Plaintitts then offered in evidence sevell protests it})- 
plicable to the entries in evidence ; to the admission 
of which counsel for the defendants objected on the 
eround that the protests were filed with the Collector 
prior to the date of liquidation as stamped upon the 
entry. Whereupon the Judge said : 

‘In order to enable the plaintiffs to properly present 
his side of the case I shall admit this how, giving the 
defendants an exception, and rule upon the effect of 
the protest hereafter. That will save all your rights.” 

Plaintiffs then read in evidence a report from the 
Custom House as to one of the protests and appeals, 
and the reply of the Department in respect thereto as 


follows: 


sane ga ae elaine 
ret i vi et, 
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Custom Housr, New York, 
CoLLecToRs OFrricer, Oct. 30, 1873. 

Sin-—-L submit the appeal of Messrs. J. M. Davies 
(No. 12195) from the decision of this office assessing 
duty at the rate of 50 cents per pound and 35% ad 
val., less 10°, on. certain worsted cuffs imported by 
that firm, per Java, July 31, 1875. The appr returns 
the goods knit goods, woolen hosiery, value over 80 
cents per lb. 

Referring to section 2 of the act of March 2, 1867, 
and Treasury decision October 26, 1869, 1 fave the 
honor to report that the v¢ quirements of the TAth and loth 
sections of thre amet approved of mie yes. ISO4, have heen 
complied wath hy the appellee =. 

The appeal is enclosed herewith ; also protest. 

Very respectfully, your obedient servant, 

C. P. CLINCH, 
) Ass t Collector. 

Hon. Wm. A. Richardson, Secretary of the Treasury. 


And the reply of the Department affirming the cde- 


eision of the Collector as follows : 


"TREASURY DEPARTMENT, 
WasHinaron, D. C., November 3, 1873. 
SU Messrs. J. M. Davies « CUO have appealed 
(Y41-B) from your assessment of duty at 50 cents per 
pound and 35°% ad valorem, less 10°, , on certain worsted 
cuffs imported by them per Java, July 31, 1873. It ap- 
pears from the report upon the appraiser's return that 
the goods were knit goods, woolen hosiery, value over 80 
cents per pound. Duty Was assessed thereon as above 
under the provisions of section 2 of the act of March 2, 
L867, and Department decision of October 26, 1860. 
Your decision is hereby affirmed. 
Very respecttully : 
J. F. HARTLEY. 
By order of Secretary of the Treasury. 
C. A. Arthur, Esq., Collector, New York.” (Record, 
pp. 10). 


A similar report and reply as to each of the other 
protests and appeals was then read in_ evidence 
(Record, fol. 19). 
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It further appeared in evidence by the testimony of 
a Custom House broker since 1865, at the port of New 
York, a part of whose business it was to file protests, 
where required, that since the passage of the Act of 
1864 there was no difference in the practice as to pro- 
tests being filed before or within ten days after liquida- 
tion ; that he never knew a protest rejected by the 
Custom House or Treasury Department as out of time 
because filed before liquidation. If a protest is deemed 
out of time by the Department the appeal as a rule was 
not entertained (Record, fol. 26). 

Also by the testimony of Edward Jordan as follows : 


“ From 1861 to 1869 I was solicitor of the Treasury 
of the United States. The practice was, from 1864 and 
as long as I remained connected with the department, 
to recognize the validity or the timeliness of protests 
made at any time before the liquidation of the entries 
as well as if made after liquidation and within ten days 
after it” (Record, fol. 32). 


And on his cross-examination he stated that he 
drafted the bill of 1864 (/6.). 


Also by the testimony of the Deputy Collector in the 
New York Custom House having charge of the Bureau 
of Protests and Appeals, that the same practice as Mr. 
Jordan had testified to, continued from 1869 to 1872 ; he 
testified : 


“When I entered the Custom House and during the 
time I was Deputy Collector it was the practice, not 
only by the officers. of the Custom House in New York, 
but by the Treasury Department, as evidenced by their 
action upon protests, to regard protests filed at any 
time after the date of the entry up to ten days after 
liquidation of that entry, as stamped upon it, as being 
filed within the time required by the Act of 1864” 
(Record, fol. 53). 


-_ 


Ut 


This evidence was supplemented by the succeeding 
Deputy Collector who testified : 


‘“T was Deputy Collector of Customs in charge of 
the law division of the Custom House from July 5, 
1872, to March 1, 1879. That department had charge 
of the protests and appeals and of everything connected 
with the law and seizure. The refund statements went 
through my division under my supervision. It was a 
part of my official duty to pass upon the sufficiency of 
protests and appeals ; was familiar with the action and 
practice of the Custom House and Treasury Depart- 
ment with respect to the question of whether protests 
filed before liquidation were in time or not. In 1872 
and down to the fall of 1873 protests were treated as 
valid if they were filed at any time subsequent to entry 
and prior to a date ten days after liquidation, and that 
was the practice at the time | entered the Custom 
House” (Record, fol. 28). 


Also from the evidence of Mr. Lydecker, a Chief 
Clerk, Deputy Collector and Special Deputy in the 
Custom House from 1854 until L880; that from June 
50, 1864, to September, 1873, the practice of the Cus- 
tom House was, that protests were regarded as filed in 
time if filed after the making of the entry at any time 
up to ten days after the liquidation of an entry, and 
he had no recollection of the discontinuance of that rule 
so long as he remained in the Custom House (Record, 


fol. 42). 


Also from the testimony of Mr. Evans, originally 
civen in 1878, as follows: 


“T am and have been for about twenty years liqui- 
dator in the Custom House, and am familiar with the 
entire course of the business in the Custom House in 
respect to these entries. ‘The protest and appeals are 
received by me from the 7th division. We then haye 
the entries got up, and the entries are endorsed with 
the number of the appeal and the date and also the 
date of the protest. A letter is then written on a sheet, 
which is in part printed, the form prescribed by the 


6 


Secretary of the Treasury. The letter, the protest, and 
the appeal are sent by me to the auditor, who checks 
the letter and the protest and the appeal, and the 
whole are then sent to the Collector, and from his office 
they are transmitted to the Department. I should say 
from one-third to one-half of the protests and appeals 
for the last ten years were filed in the Custom House 
prior to the date of the stamp of liquidation upon the 
back of the entry. I don’t think there have been as 
many lodged prior to liquidation as after, but a very 
great many—a very large per cent. If the protest and 
appeal was filed prior to ten days after date of the 
stamp upon the back of the entry it was uniformly re- 
garded as in time. All the appeals and protests passed 
through my hands. Ordinarily the entries had been 
liquidated when I transmitted the protest and appeal, 
and there have been some cases where the protest and 
appeal have been forwarded prior to liquidation, but 
those were exceptional cases” (Record, fols. 35, 36). 
And by the testimony of Mr. Stanwood, as follows : 
“Tam a custom house clerk, and have been employed 
in the custom house since October, 1875. For the first 
three years I was a clerk and copyist, and after that I 
was a refund clerk and had charge of the preparation 
of refund statements. The statements are prepared in 
the collector's office and forwarded by him to the Secre- 
tary of the Treasury and there examined and the money 
‘alled for, and the money that the Secretary finds to be 
called for is transmitted to the collector for payment to 
the claimant. In the course of preparing refund state- 
ments, | think I have included a good many entries 
where the protests had been filed prior to September, 
1873, and certified statements where the protests were 
before liquidation. These refund statements always 
contained the date of the filing of the protest and the 
date of the liquidation of the entry. I never knew a 
statement not to be paid upon the ground that the 
protest was made before liquidation. Protests before 
liquidation were always treated by me as valid in mak- 
ing up statements until a decision, which was made in 
1878 by Chief Justice Warre, that a protest before 
liquidation was not good. For a time after that all 
protests filed before liquidation the appeals were sent 
to Washington and the answer came back always, “ Not 
entertained.” The appeal was not entertained on 
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account of the ‘instruction contaimed here, and dur- 
ing that time no entry was included in the 
statement where a protest was made before liquidation. 
This was in accordance with circular dated September 
30, 1878. After that cireular was issued in 1878 there 
was another circular of instructions issued referring to 
No. 3730 received at the Custom House. 

This circular was then read in evidence : 

“Treasury Department, /1/y 8, 1879. 

Sin: In decision 3730, dated Sept. 30, 1878, the De- 
partment adopted a ruling of the Circuit Court at New 
York in the case of the U.S. vs. Watt ef a/., in which it 
was held that protests and appeals filed under Section 
2931 of the R. S. must be so filed within the statutory 
time after the final liquidation of the duties, and that 
such documents filed before the completion of such 
tinal liquidation were to be regarded as premature, and 
therefore not valid. This ruling of the Court was in 
contravention of the practice at your port and at all the 
other prominent ports of the U.S. under which pro-. 
tests and appeals had been recognized both by the 
customs officers and by this Department as valid if filed 
at any time before the expiration of the time mentioned 
in the section of law cited. 

Since the decision in the case of Watt against the 
U.S. was made the case of Keyser against Arthur has 
been tried at the portof N. ¥., which involved questions 
connected with the liquidation of entries and the filing 
of protests and appeals therefrom. In the case of Watt 
against the U.S. it seems to have been assumed by 
the Court that the liquidation of an entry was one 
single act complete at a definite time and not a suc- 
cessive series of acts on the part of the various customs 
officers, as is the case, end in the case of Keyser 
against Arthur it was held that a protest filed after 
the first liquidation of the entry as to the rate of duties 
is to be regarded as valid, although the final 
liquidation as to the amount to be exacted 
may not be perfected until afterwards. These decisions 
of the courts are radically in conflict with each other. 
Difficulties have been experienced in administering the 
law as laid down in the case of Watt against the U. S., 
and the effect of that decision would be to invalidate pro- 
tests and appeals which were filed long before such de- 
cision was made, and before the date of final liquidation 


pe ee oe 
Revdoces 


S 


of the entry, which had at the time been accepted by this 
Department as valid. In view of the conflicting opin- 
ions of the courts upon this question and the long- 
established practice of this Department in accepting 
protests and appeals filed at or before the liquidation 
of the entry, the Department decides to acdminster the 
law upon the basis of its former practice until a decis- 
ion of the Supreme Court shall be had upon the 
question. 

It is therefore ordered, that protests and appeals 
filed at any time prior to the expiration of the ten and 


thirty days, respectively, specified in Section 2931 of . 


the R. 8. are to be regarded by custom officers and this 
Department as complying with the requirements of the 
law as to time. 

By order : 

Very respectively, 
H. F. Frencu, 
Assistant Secretary. 

Collector of Customs, N. Y.” 

After receipt of these instructions the same _ practice 
was resumed of including in the statements entries 
where the protests had been filed before liquidation, 
and the statements were sent to Washington and paid 
by the Department. Those entries that had been sus- 
pended or had not been included in the statements 
which were sent from some time in 1878 until July, 
1879, were marked “ Appeal not entertained,” but, not- 
withstanding that, they would put in certified state- 
ments, and the Department's attention being called to 
why they were not entertained, they were paid the 
same as the rest’ (Record, pp. 19-21). 


This evidence was. supplemented by that of Mr. 
Northup, a clerk in the Custom House between 1867 and 
1881, having charge of the protest and appeal depart- 
ment, who testified : 


“It was my duty to receive and record protests and 
appeals ; receive the summonses for the collector and 
record them and send them to the district attorneys. 
Along about April, 187%, I reported on all the protests 
and appeals to Washington. Both copies of the pro- 
tests were stamped together at the time they were re- 
ceived ; the second copy of the protest was forwarded 
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with the appeal to Washington. | also examined certi- 
tied statements for refunds in cases where protests 
and appeals had been made. ‘The statement gave the 
title of the suit, the number of the suit, the merchan- 
lise on which the refund was made, the date of pay- 
ment, the name of the vessel, where from, the date of 
liquidation, the date of protest, the date of the appeal, 
the number of the appeal, the amount paid, the excess 
of duties, the amount of interest, and the date of the 
Secretary's decision on the appeal, if there had been 
any. These particulars were carried through from 
each importation embraced in the respective statements 
during the time I was in office. In practice there was 
no distinction made by the officers of the customs as to 
protests being filed in time, as to whether it was filed 
before or after the date of the liquidation stamped on 
the entry’ (Record page 10.) 


He also testified as a matter of fact that between 
L867 and the fali of 1873 «a large number of protests 
were filed before liquidation. That, as a rule, where 
protest was filed after liquidation there had been 
some change in the duty from the original liquidation 


(Record, fol. 22). ‘ 


Mr. Hart, a Custom House broker, testified that the 
practice from June, 1864, to September, 1873, was 
uniform ; that protests were filed at any time it was 
convenient to do so prior to liquidation or within ten 
days after liquidation. Witness never knew of an 
appeal based upon such protest being rejected by the 
Department (Record, fol. 31). 

Mr. Bleidorn, another broker, confirmed this state- 
ment (Record, fol. 32). 

As did also Mr. Coughtry (Record, fol. 34), and Mr. 
Curie (Record, fols. 53 and 54). 


The official action of the Treasury Department is 
further evidenced by the regulations and circulars of the 
Department, to be found on pages 22, 23, 24, bottom of 
page 26, page 27 of the Record, 
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Assignments of Errors. 
Plaintiffs in error asssign the following errors : 


Ist. The refusal of the Court to direct a verdict for 
the plaintiffs. 


2d. The direction of the Court to find a verdict 
for the defendant upon each entry (Record fol. 75). 


3d. The ruling of the Court excluding testimony 
as to the practice in respect to protests filed before 
liquidation subsegqent to September 11, 1873, viz.: 

Witness was then asked if the same practice con- 
tinued until the fall of 1873. 

Counsel for defendants objected, and the Court sus- 
tained the objection, so far as it called for testimony 
as to practice subsequent to September 11, 1873 (Rec- 
ord, fol. 20). 

I was aclerk at the Custom House in this city, in 
the Collector's office, between December, 1884, and 
August, 1886, in the protest and file room, engaged in 
the receipt, stamping, recording and filing of protests 
and appeals, and in the examination of entries and in- 
voices in connection with them, and reporting on the 
same to the Collector. 

Witness was then asked if he was able to state, dur- 
ing the time he had testified to, what the practice was 
in reference to protests filed before liquidation being 
treated in the Custom House and by the department as 
filed in time. 

Counsel for defendants objected to the question as 
immaterial. The Court sustained the objection, and 
plaintiffs’ counsel duly excepted, and the exception was 
allowed (Record, fols. 24 and 25). 

Witness was then asked, having stated what the 
practice was as to protests being filed before or within 
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ten days after liquidation from 1864 to 1873, what the 
practice was from 1873 down to 1878. 

Counsel for the defendants objected to the question as 
iumaterial, and the Court excluded the question, and 
plaintiffs, by their counsel duly excepted, and the ex- 
ception was allowed (Record, fol. 26). 

Witness was then asked to state whether or not there 
was any change in that practice from the fall of 1873 
down to the comencement of the year 1878. To this 
question defendants’ counsel objected as immaterial 
and incompetent. The Court sustained the objection 
and plaintiffs’ counsel excepted, and the exception was 
duly allowed (Record, fol. 28). 

September 11, 1873, was the latest date of the en- 


tries in the present suit. 


4th. The exclusion of testimony as to the partic- 
ular practice of the office of Webster & Craig. The 
testimony upon which this error arises is as follows : 


“Taman attorney atlaw. From the beginning of 
1862 to 1873, L was managing attorney in the office of 
Webster & Craig. Claims against the Government in 
which protests were required to be filed at the Custom 
House was their principal business. They did a very 
large business. 

‘“ Witness was then asked if he was able to state what 
proportion of protests that were filed. at the Custom 
House in the years 1864 to 1873, were filed from the 
oftice of Webster & Craig. To this question defend- 
nuts’ counsel objected as immaterial, the Court sus- 
tained the objection, and plaintiffs’ counsel excepted, 
and the exception was allowed. 

‘ Witness then testified that the protests which were 
filed in the years 1864 to 1875 were prepared under his 
supervision ; that the practice at the Custom House 
during those years was to accept protests filed before 
the date stamped on the entry. He then stated that 
the above testimony was only in reference to practice 
in their own office. 

“ Defendants’ counsel then made a motion to strike 
out the above testimony as immaterial, the Court granted 
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the motion, and plaintiff's counsel excepted, and the 
exception was allowed. 

“ Witness was then asked to state what the practice 
was as to protests filed from his office. Defendants’ 
counsel objected to the question as immaterial, the 
Court sustained the objection, and plaintiffs’ counsel 
excepted, and the exception was allowed” (Record, pp. 
17, 18). 


5th. The exclusion by the Court of testimony as to 
proportion of protests filed by different parties prior to 
liquidation, viz.: 

Witness was then asked to state what proportion of 
protests he had filed before liquidation. Defendants’ 
counsel objected to the question as incompetent and 
immaterial, the Court sustained the objection, and 
plaintiffs’ counsel duly excepted, and the exception was 
allowed (Record, fol. 31). : 

Witness was then asked to state what proportion of 
the protests filed by himself in behalf of his customers 
were filed before liquidation. Defendants’ counsel ob- 
jected to the question as immaterial, the Court sus- 
tained the objection and plaintiffs’ counsel duly ex- 
cepted, and the exception was allowed (Record, fol. 
33). 

Witness was then asked to state what proportion of 
the protests filed by the office of Webster & Craig from 
1864 to 1873 were filed prior to the liquidation of the 
entry. Defendants’ counsel objected to the question 
as immaterial, the Court sustained the objection, and 
plaintiffs’ counsel duly excepted, and the exception was 
allowed (Record, fol. 34). 

Witness was then asked, having first stated that he 
was able to answer, to state what proportion of such 
protests were filed by his office before liquidation of 
the entry. Defendants’ counsel objected to the question 
as immaterial, the Court sustained the objection, and 
plaintiffs’ counsel duly excepted, and the exception was 
allowed (Record, fol. 35). 
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Witness was then asked to state what proportion of 
the protests he filed were filed before liquidation 

To this question defendants’ counsel objected as im- 
material, the Court sustained the objection, and plain- 
tiffs’ counsel duly excepted, and the exception was al- 
lowed (Record, fol. 53). 

I am an attorney at law; for the past few weeks I 
have examined some thirty or forty cases upon the 
calendar of this Court with a view to the preparation 
for trial and of ascertaining whether the protests were 
filed before or after liquidation; have examined the 
original protests and entries in the District Attorney's 
office and can state very nearly the number of protests 
that were filed before liquidation in those cases. 

Witness was then asked to state the number that 

were filed before liquidation. 
_ Defendants’ counsel objected to the question as im- 
material. The Court sustained the objection, and 
plaintiffs’ counsel excepted, and the exception was al- 
lowed (Record, fol. 58). 
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ARGUMENT. 
I. 


‘The first two errors assigned present practically the 
same question, viz.: 

The construction of Section 2931 of the Revised Stat- 
utes as to the time when the physical act of lodging : 
protest must be done to enable an importer to maintain 
an action against a collector who has exacted an unlaw- 


ful amount of duty. 
That section is as follows, the material portions being 


italicized : 


Sec. 2931. On the entry of any vessel, or of any 
merchandise, the decision of the Collector of Customs 
at the port of importation and entry, as to the rate and 
amount of duties to be paid on the tonnage of such 
vessel or on such merchandise, and the dutiable costs 
and charges thereon, shall be final and conclusive 
against all persons interested therein, unless the owner, 
master, commander, or consignee of such vessel, in the 
vase of duties levied on tonnage, or the owner, importer, 
consignee or agent of the merchandise, in the case of 
duties levied on merchandise, or the costs and charges 
thereon, shall. within len days atter the ascertainment 
and liquidation of lhe duties by the proper officers of the 
customs, a8 well ti CASES of merchandise entered Lie bond 
as jor consumption, Jive notice in writing to the Collector 
ON BACH ENTRY, tf dissatisfied with his decision, setting 
forth therein, distinctly and specifically, the grounds of 
his objection thereto, and shall, within thirty days after 
the date of such ascertainment and liquidation, appeal 
therefrom to the Secretary of the Treasury. The de- 
cision of the Secretary on such appeal shall be final and 
conclusive, and such vessel, or merchandise, or costs 
and charges, shall be liable to duty accordingly, unless 
suit shall be brought within ninety days after the de- 
cision of the Secretary of the Treasury on such appeal 
for any duties which shall have been paid before the 
date of such decision on such vessel, or on such mer- 
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chandise, or costs or charges, or within ninety days 
after the payment of duties paid after the decision of 
the Secretary. No suit shall be maintained in any 
court for the recovery of any duties alleged to have 
been erroneously or illegally exacted, until the decision 
of the Secretary of the Treasury shall have been first 
had on such appeal, unless the decision of the Secretary 
shall be ati more than ninety days from the date 
of such appeal, in case of an entry at any port east of 


‘the Rocky Mountains, or more than five months in case 


of an entry west of those mountains. 


We submit, then— 

1. That under the foregoing section a protest made 
and filed at any time after entry of the merchandise 
and a period not later than ten days after the liquida- 
tion of said entry is in time. 


That the expiration of the term of ten days next 
after liquidation completed, without any notice to the 
Collector of dissatisfaction with his action, operates as 
a statutory bar to the recovery of any part of the duties 
exacted is indisputable; but the question is whether 
there is any legal objection to an importer signifying 
his dissatisfaction with the classification for duty, and 
corresponding rate—the whole basis of the ascertain- 
ment—-before the mere clerical work of computation has 
been so completed as to indicate the precise sum in 
dollars and cents that is to be paid ; this notice so given 
remaining with the Collector, as applicable to the course 
by him pursued with reference: to a designated entry 
during the whole of said statutory term. The statute 
plainly declares the termination of the period during 
which an importer can signify his objections to the Col- 
lector ; but the commencement of this term is not so 
expressly prescribed by R. S., Sec. 2931. 

The entry of the goods is the /erminus a quo in regard 
to the Collector’s action, and the importer’s signification 
of dissatisfaction therewith so far as this section is con- 
cerned. Omitting those words relating to tonnage dues 
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and to charges, it declares that “on the eatry of any 
merchandise the decision of the Collector as to the 7uw/e 
and amount of duties to be paid shall be final aud con- 


elusive, * * * unless the owner or importer shall, 
within ten days after the ascertainment and liquidation 
of the duties, * * * give notice in writing to the 


Collector on each entry, if dissatistied with his decision,” 
etc. (See supra). 

The rate determined upon substantially determines 
the amount to be paid; although some clerical compu- 
tation may be required to be done. The rate is estab- 
lished by the collector's decision, which necessarily 
must precede the clerical application of it to the in- 
voices comprised in the entry. If it be (as in our case, 
and in almost, if not quite, every case), the decision of 
the collector as to the rate with which the importer is 
dissatisfied, why should he not be permitted to signify 
this dissatisfaction, and the grounds of it, to the col- 
lector just so soon as the latter makes known his decis- 
ion? No real veason can be suggested why he should 
postpone giving such notice of dissatisfaction with 
what the collector has decided until after some subordi- 
nate has completed some clerical computation, which 
must be made upon the basis of, and in conformity 
with, the collector’s decision. It can easily be seen 
that a prompt statement of the objections made to the 
adoption of the rate declared by the collector might 
sometimes be highly beneficial, and prevent useless 
labor, expense and: delay; but no motive can be 
assigned for requiring delay after a determination has 
been announced which{causes dissatisfaction. 

The Act of June 30, 1864, C. 171, Sec. 14 (13 Stat., 
214-5), now reproduced in the revision as Sec. 2931, 
first required the notice of dissatisfaction to be “ upon 
each entry.” No such requirement existed in prece- 
dent legislation. Accordingly, construing earlier acts, 
this Court and the Cireuit Courts held that a pretest 
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might be made prospectively, to cover goods subse- 
quently imported. 
Brune vs. Marriott, ‘Taney, 152. 

Of this decision it was said by Brrrs, J., in following 
it : 

‘Nothing has since transpired in that Court recalling 
the decision then made, and, in this Cireuit, it has 
since been regarded and acted upon as laying down 
the true rule.” 

Steegman vs. Maxwell, 3 Blatch., 367, bot. 


This principle was applied by Smauuey, J., to a 
notice of dissatisfaction under the fifth Section of the 
Act of March 3, 1857, ¢. 98 (11 Stats., 195), the phrase- 
ology of which is similar, as to the time of giving 
such notice, to that of R.S., Sec. 2931, except that it 
says “after entry,” and also except it has not the 
phrase, added in 1864, “ upon each entry "—in regard 
to which a few observations wil! be presently added. 

Hutton vs. Schell, 6 Blateh, 54, 55, 
citing the then recent, unreported case of Fowler vs. 
Redfield, decided by Judge NELSON. 

It must be noticed, however, that the Act of 1857, 
Sec. 5, relates only to the exaction of duty upon goods 
claimed to be free (92 U.S., 453), so the claim of duty 
must be made when they were entered, and no question 
of dissatisfaction with the decision as to vate could 
arise under it; and, to this extent, the present statute 
is stronger in favor of our contention. It made the 
time run from the date when duty was claimed. 

Blatchford, J., also held the rule to be the same 
under both revenue acts, and regardless of the mere 
change in the person of the collector. 

Wetter vs. Schell, 11 Blateh., 193. 


Where the opinion commences with the declaration 
that “the question must be regarded as settled: in this 
district,” and closes by referring to another unreported 
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decision by Judge NELSon (Choteau vs. Redfield), which 
“has been followed and applied in many cases since,” 
and Judge Biatrcurorp declares he is satisfied it is cor- 
rect (lb., 197.) : 

If it were correctly held that this Act of 1864, § 14 
(by the requirement of a notice “upon each entry”) 
precluded the continuance of the practice of protesting © 
in advance of the entry, yet this phrase could not, of 
itself, have the effect of delaying the giving of notice 
beyond the time of entry—certainly not beyond the 
announcement of a decision applicable to each entry. 

If, prior to this Act, it -were permissible to file a 
protest before importation, the same reasoning entitles 
the merchant now to file it immediately upon entering 
the goods; certainly, so soon as the Collector’s decision 
fixes the rate. This will be seen by a comparison of 
the several decisions, giving judicial construction to the 
statutes, and above cited. 

In the first case calling for a construction of this Act 
of 1864 (now R.58., § 2931) Judge Wooprurr declares 
that he lays no stress upon any other change of phrase- 
ology, to prevent prospective or continuing protests, re- 
lating to future importations, than the insertion of the 
words “on each entry :” 


“ Had there been no change in the law other than from 
the words ‘ within ten days after such entry” to ‘ within 
ten days after the ascertainment and liquidation’ 7 
would be difficult to withdraw the present case from the 
operation of the decisions I have mentioned. The Act 
does not stop with that change. It provides that such 
notice shall be given ‘on each entry. * * * The 
reading which alone gives meaning and effect to those 
words 1s that, in all cases, whether of entry in bond or 
for consumption, the owner shall give notice in writing 
on each entry to the Collector, etc., not meaning on the 
paper or record called the entry, but in respect of each 
entry. This gives meaning and effect to all the 
language of the section, and it serves a very important 
purpose. 

Ullman vs. Murphy, 11 Blatch., 358, 360. 
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The Courts having held that the phrase “ within § ten 
days after such entry,” in the Act of 1857 did not pre- 
clude a merchant from signifying his dissatisfaction 
prospectively (even to a prior collector) any length of 
time before such entry, it necessarily follows that the 
language of R. 8., Sec., 2931, “ within ten days «after 
the ascertainment,” ete., does not forbid a notice of dis- 
satisfaction being given /efvre liquidation. Hence, 
Judge Wooprvurr places the invalidity of prospective 
protests—-relating to goods not yet i” esse—upon the 
other phrase of the Statute of 1864. In other words, 
so far as the only language affecting the present issue is 
concerned, the Courts held that dissatisfaction could 
not be effectively notified more than ten days after entry 
or liquidation, but might be any time before, whenever it 
actually arose. 

The effect of the Act of 1864, § 14, as construed by 
Judge Wooprurr, was to say that the notice could not 
be given more than ten days «fter liquidation nor 4e- 
Sore the entry, because it must relate to, or be “on such 
entry.” 

From the record and the (July 8, 1879) cireular of 
the Treasury Department (Rec., p. 20), it would natur- 
ally be supposed that the late Chief-Justice decided in 
U.S. vs. Watt, 15 Blatch., 29, that a protest could, 
legally and effectively, only be filed after liquidation. 
The Court might be surprised, upon examining the re- 
port of his decision, to find de did not touch this ques- 
tion at all, were it not that this Court has already de- 
clared the true ground of that decision (120 U. S., 114). 
He only ruled that a merchant could not appeal until 
after the final action of the collector upon his importa- 
tions. 

U.S. vs. Schlessinger, 120 U.S., 114. 


Exceptions can be noted as a cause progresses, but 
an appeal is from the final action of the tribunal. 
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Upon the main point ruled in the Watt case—the 
conclusiveness of the liquidation—it was expressly over- 
ruled here, the C.-J. concurring. 

U.S. vs. Schlessinger, 120 U. S., 114. 


The construction for which we contend is in harmony 
with the character and purpose of the document to 
which it relates. In common parlance, and even in 
judicial opinions, the instrument is frequently called a 
“ protest ;”’ nevertheless, it is worthy of observation 
that the statute, avoiding all appearance of legal techni- 
‘ality, does not so designate it. It is not a protest 


. 


against a payment or exaction, but a“ wotice of dissatis- 
faction ” with a decision. Hence, it is to the decision 
to which it relates that we must refer as indicating the 
proper time and occasion for giving such notice. <A 
protest is simply to indicate that a payment is not vol- 
untary. It usually accompanies the enforcement of 
process like an execution or a tax warrant; while 
“ notice of dissatisfaction ’ may be as to a ruling upon 
a matter still 7x ferr. The statute requires “ the 
grounds of his objections” to be specifically stated, 
that the action so objected to may be accordingly modi- 
fied or reversed. A protest is solely for the benefit of 
the protestant, to show the state of his will, and that 
he will reclaim the property taken from hin. 
Wright vs. Blakeslee, 101 U.S., 179, top. 


The mercantile and informal nature of the paper 
was noted by Chief-Justice Tangy in the Cireuit decision 
afterward affirmed by this Court : 

“The object of the protest is merely to give notice to 
the officer of the Government that the importer means 
to claim the reduction, and to make known the grounds 


upon which he makes the claim.” 
Brune vs. Marriott, Taney, 144, mid. 


The “ notice of dissatisfaction,” and its grounds are 
(partly), that the co/lector may change the unsatisfactory 


ruling ; a protest, literally, contemplates nothing of the 
kind. 

Davies vs. Arthur, 96 U. S., 151. 

Burgess vs. Converse, 2 Curt., 225. 


The statute does not say the notice of dissatisfaction 
is to be given in ten days after, but “ within” ten days 
after, the ascertainment of the duty. That is, it 
cannot be done /afev than that. It does not designate 
a specific time at which it must be done, but a 
late “ after” which it cannot be cone. 


“When time is spoken of, any act is within the time 
named that does not extend beyond ~~ 


Sanborn vs. Ins. Co., 16 Gray, 455. 


Accordingly, the same Court held, under a statute 
requiring a lien to be filed “‘ within four days from the 
time such ship or vessel shall depart from the port,” 
&e., that the certificate could be filed Jefore her 
<leparture. 

Young vs. Orpheus, 119 Mass., 179. 


Gray, C. J., said, answering this point: 


The provision that the certificate shall be filed 
‘within four days from the time’ of her departure, 
allows it to be filed at auy time before the expiration of 
the four days. WHETHER IT WAS FILED BEFORE OR 
\FTER THE BEGINNING OF THE FOUR DAYS IS IMMATERIAL.” 

119 Mass., 185, bottom. 


A widow is bound, in that State, by her husband's 
testamentary provisions for her, unless she waive them 
“within six months after the probate of the will.” A 
widow filed her waiver, and died before the will was 
probated ; eld, a good waiver. 

Atherton vs. Corliss, 101 Mass., 40. 
Pinkerton vs. Sargent, 102 /d., 571. 


In Alabama, a statute required claims against an in- 
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solvent estate to be filed in the Probate Office “ wethin 
nine months ufter such declaration” of solvency : 
held, that a claim so filed before the adjudication of in- 
solvency was entitled to allowance, as a compliance 
with the statute. 
Levert vs. Read, 54 Ala., 530, 

where the Court overrule an earlier case, 46 Ala., 654, 
and in lieu of their own opinion in that former 
case, alopt the argument of the appellant's counsel ” 
therein, that argument being appended to the opinion, 
and being (substantially) ours in part, viz., the “‘ reason 
of the rule,” the intent of the law-maker, and asking : 


“ Can the law require the useless formality of taking 
this claim off the file, and again putting it back on the 
file? Or of taking it off the docket, when it was regu- 
larly docketed, and putting it on again ? 

But it is said that this claim was not called to the 
attention of the Judge after the estate was declared in- 
solvent. ‘The claim was in his custody, j/ed by him, 
and it was by the Judge placed on the docket of claims 
against this estate, with the name of the claimant, the 
date, amount and nature of the claim, and it so con- 
tinued in the custody of the Judge and on the docket 
during all of the nine months. 

The spirit and meaning of the law seems to be that 
the persons having claims against insolvent estates 
shall be allowed ali the time from the grant of letters 
until nine months after the declaration of insolvency, 
to file their claims, but no more. 

If the Court will co sider the meaning of the word 
“within,” as used in this statute, it is obviously in- 
tended to operate merely as a statute of limitation, and 
limits the time deyond which claims shall not be filed. 
The appellee would limit the meaning of the word 
“within” to its most literal and limited sense. Mr. 
Webster's first definition of this word is, “ In the inner 
part ;” his second definition is, “In the limit or com- 
pass of, not beyond, use of time or place;” his fifth 
definition is, “ Not later than.” The first or primitive 
meaning would not make any sense in this statute. 
But “not beyond,” “ not later than,” clearly defines the 


- 


- 


93 
intent of the lawmakers: which was to fix a time after 
which claims could not be filed. 

Leveret vs. Read, 54 Ala., 530-1, 


Citing, as analogous, Norville vs. Williams, 35 Ala., 
51, 


in which the Opinion thus concludes : 


“4th. We adopt this principle the more readily, be- 
cause we are satisfied we thereby approve a practice 
which has obtained largely with the profession ; and 
the opposite construction could not fail to work much 
individual oppression.” 


Thus the Connecticut Court, construing the word 
‘‘after,” say it must be variously so interpreted as to 
save the right or estate. 

Sands vs. Lyon, 18 Conn., 19, 27. 


This is the common construction of statutes of limita- 
tion; that an action must be brought within six years 
after the cause accrues, etc. Suit can be instituted the 
moment a complete right arises, or on any juridical day 
of the six years ensuing. 

Blackman vs. Nearing, 43 Conn., 56. 
and cases passim. 

So we can give notice of our dissatisfaction with the 
collector's decision as to a rate, etc., so soon as we are 
informed of it, and any day thereafter until the period 


of ten days after liquidation has elapsed. 


Worcester’s definitions of “ within” correspond with 
Webster’s, quoted in the Alabama case, supra. 

The Imperial Dictionary gives the first meaning, in 
the interior—as applicable to space; also it adds: “2. 
in the limits,” etc., as applied to place ; “as applied to 
time, not later than,” ete. 

Thus the lexicographers agree in applying the 
strictly inclusive meaning of the word to space, and not 
to time. 


2-4 


2. Whatever this Court may conclude as to the con- 
struction of this act as an original proposition, it should 
not now construe it differently from the construction 
given to it for many years by all parties interested in 
its administration. 


The evidence is conclusive that for years following 
the passage of the Act of 1864 (and Section 2931 of the 
Revised Statutes is identical), it was construed by the 
Treasury Department and all the officers charged with 
its administration, as being satisfied by a protest made 
at any time prior to ten days after the liquidation of 
the entry to which such protest might apply. 

In other words, the construction in practice was the 
same as that we have heretofore contended for, viz. : 
that a protest made at any time after the making of an 
entry and prior to a period ten days from the final 
liquidation by the proper customs officers of the duties 


upon that entry, was a protest made in due time within 


the provisions of this act. 


This being so, this Court has no right to give the act 
in question any other construction. 

I say it has no right, because to do so would work the 
grossest injustice. Relying on the instructions of the 
Treasury Department and its construction of the act, 
these plaintiffs and many others have filed their pro- 
tests prior to the liquidation of the entry and to now 
hold such not to be properly made will deprive such 
parties of property rights that would otherwise be 
theirs. 

In the language of ths Court, Mr. Justice Fre.p, 
speaking its opinion in a very recent case : 


“This construction of the department has been fol- 
lowed for many years, without any attempt of Congress 
to change it, and without any attempt, as far as we are 
advised, of any other department of the Government 
to question its correctness, except in the present in- 
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stance. The regulation of a department of the Govern- 
ment is not, of course, to control the construction of 
an act of Congress when its meaning is plain. But 
when there has been a long acquiescence in a regula- 
tion, and by it rights of parties for many years have 
beea determined and adjusted, it is not to be disre- 
garded without the most cogent and persuasive reasons.” 

Robertson vs. Downing, 127 U. S., 607, 613. 


There has been a long acquiescence in the construc- 
tion contended for by the plaintiffs in error, and we 
submit there is no real reason in the nature of the case, 
much less a ‘cogent and persuasive” reason why such 


construction should not be followed. 


Not only was this the rule of the department down 
to the time of the filing of the protests in question, 
but as late as Januay 25d, L886, the department said : 


“ You will hereafter, beginning February 1, 1886, be 
voverned by treasury decision (3736) of September 30, 
L878, and the opinion of the Attorney-General of Oc- 
tober 30, 1878, in the execution’‘of Section 2931 of the 
Revised Statutes, and you will not treat as valid any 
notice of dissatisfaction served or lodged before the 
work of ascertainment and liquidation has been fully 
completed, as detined by Article 359 of General Treas- 
ury Regulations of 1884. You will also take special 
eare that Article 362 of the Regulations is faithfully 
executed, and you are expected, so far as practicable, 
to examine protests in person whenever new questions 
shall be presented therein, and to carefully revise the 
doings of the liquidating clerks, which are distinctly 
specified as unsatisfactory. You will also hereafter, 
when reporting to this department on appeals, give the 
date of liquidation of the original entry and the day 
when the protests were served on you.” (Record, fol. 55.) 


And again on October 15th, 1887, the Secretary of 
the Treasury said : 


“The applicants allege that the requirements of law 
as to protest and appeal were complied with in each 
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case, and the statements contained in the memoranda 
submitted by them seem to confirm this claim, the im- 
portations appearing to have been made in 1883 and 
1884, prior to the decision of the department requiring 
protest and appeal to be filed subsequent to the liquid- 
ation of the entry. ~* * In view of the uncertainty 
in regard to the proper construction of the law upon 
the subject which prevailed prior to department’s 
letter of January 23, 1886 (synopsis 7,386), and the 
conflicting opinions of the courts and the law officers of 
the Government and the uniform practice of the de- 
partment in receiving these protests without question, 
which practice was expressly established by the opin- 
ion of the solicitor of the treasury and department’s 
letter of May 2, 1885 (synopsis 6,895), it was not in- 
tended that in cases where the importer had acted in 
vood faith and the only question which could be raised 
in regard to his right toa refund was that of the pre- 
mature filing of the protest he should be denied what 
would otherwise be due him and which has been uni- 
formly allowed heretofore in other similar cases (Re- 
cord, fols. 56, 57). 


See further upen this point Hahn vs. United States, 
107 U.S., 402, 406, in which the Court refer with ap- 
proval to U ited States vs. Pugh, 99 U. 8., 265, quot- 
ing : 


“*In the case of a doubtful and ambiguous law, the 
contemporaneous construction of those who have been 
called upon to carry it into effect is entitled to great 
respect (Edward’s Lessee vs. Derby, 12 Wheat., 210),’ 
and where this Court refused to interfere with such 
construction after it had been acted upon fora long 
time.” 

See also Edwards vs. Darby, 12 Wheat., 
206. 

United States vs. State Bank of North Car- 
olina, 6 Pet., 29. 

United States vs. McDaniel, 7 Pet., 1. 

Surgett vs. Lapice, 8 How., 48. 

Smythe vs. Fiske, 23 Wall., 374. 

United States vs. Moore, 95 U. 8., 760. 

United States vs. Pugh, 99 U. S., 265. 
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Swift Co. vs. United States, 105 U. S., 691, 
695. 

United States vs. Hill, 120 U. S., 169, 182. 

United States vs. Philbrick, 120 U. S., 52, 
oo. 

Brown vs. United States, 113 U. S., 568, 
O71. 

See also Burge vs. Smith, 27 N. H., 332. 


II. 


The third error assigned is based upon the exclusion 
by the Court of evidence as to the practice of the de- 
partment and as to protests tiled before liquidation 
subsequent to the date of the last entry in this case. 

The exception to this ruling rests upon the author- 
ities cited under the last preceding point. 


If the construction of a given statute by this Court 
is to be effected by the action of officers charged with 
its execution then we are not limited to the particular 
time that the plaintiffs acted upon such construction. 

[It is as important for this Court to know that the 
Treasury Department continued from 1873 until 1886, 
the same construction that it had given the statute 
from 1864 to 1873, and that To-pay it is refunding ex- 
cessive duties paid under protests tiled in the same 
manner as the protests in this case were filed. 


III. 


The fourth and fifth errors assigned are governed by 
similar principles. 
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[If admisssible and important to show the prac- 
tical construction given the statutes in question, it was 
equally admissible and important to show how far 
reaching such construction had been and how much it 
had affected property rights. | 

In the language of the Court in New Hampshire, in 
Burge vs. Smith, supra - 

“To disturb a custom so long prevalent and so gen- 
eral as this appears to be, whatever doubts we may 
have of its reasonableness or propriety, would unavoid- 
ably unsettle the titles of great numbers of persons, 
and must be attended with great injustice to those 
holders of real estate who have paid the full price of 
unincumbered property, and who regard themselves, 
and are generally considered, as perfectly secure from 
any claim of dower. 

“Tf evil is supposed to arise from the practice, it is 
for the Legislature to provide a remedy, which shall 
look to the future without disturbing the past. We 
are not aware of any considerable practical inconve- 
nience which has resulted from this local usage, be- 
yond the liability to mistake, along the borders of the 
neighboring States, where a different rule prevails ” 


(27 N. H., 338). 


Iv. 


The record shows that after the so-called decision as 
to protest before liquidation in Watt vs. United States, 
15 Blatchford, 29 (1 say so-called because, upon a care- 
ful examination it will appear that this question was 
not involved, and that whatever the late Chief-Justice 
said upon this pomt was said by way of argument and 
not as a decision of a contested question), another and 
later decision was rendered upon the exact point in 
issue in the Circuit Court in New York in the case of 
Kayser vs. Arthur. This case is referred to in the de- 
partment circular of July 8, 1879, to be found on page 
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20 of the Record, and thereafter the action of the de- 
partment was conformed to its former practice. 

Although this case is not reported, [ am able to give 
the facts of it and the opinion of Judge Sarpman, before 
whom it was tried. 

The entries were two in number, one by the steamer 
“Celtic ” dated September 15, 1873, and the entry be- 
ing for immediate consumption, the duties were paid 
on the 17th of the same month, the entry being stamped 
as finally liquidated on the 6th of November, 1873 ; 
protest in this case was received at the Custom House 
on the Ist of October, 1873, the importer noting at the 
foot of said protest that the entry was “ noZ liquidated.” 
The other entry was also for immediate consumption, 
was by the “ Donan” October 10th, 1873. This entry 
was stamped as liquidated the same date as the other, 
November 6th, 1873, and the protest was received at 
the Custom House on the 24th of October, 1873. 

Judge SHIPMAN said : 


“When the Collector had officially and in writing 
upon the entry ascertained and liquidated the duties 
upon the goods named in such entry at a certain rate of 
duty, a protest within ten days after such ascertainment 
and liquidation and an appeal within thirty days there- 
after are good and valid as to time, although subse- 
quently to the date of such ascertainment, liquidation, 
appeal and protest the Collector revises the amount of 
such liquidation and makes a final ascertainment and 
liquidation at the same rate of duty. 

The first ascertainment and liquidation is in fact a 
final one as to rate. 

‘‘A protest and appeal within the statutory time after 
the final liquidation are also good and valid. 

“The uniform practice in this port for many years as 
to time of protest and appeal in conformity with this 
rule which practice has been sanctioned by all the offi- 
cers of the Government is of much importance in the 
decision of this question.” 
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Vv. 


The action of the Collector and of the Treasury De- 
partment in respect to the particular protests upon 
each of the entries in this case is such as to estop the 
defendants in error and the Government from now say- 
ing that they were prematurely filed. 


They were accepted as in due time under the stat- 
utes. The report from the Custom House transmitting 
the protest and appeal to the Department, stated that 
the provision of law in this respect had been complied 
with. The Department entertained the appeal, and 
confirmed the action of the Collector (Reeord, p. *). 

And it appeared uncontradicted that where a protest 
was deemed to have been filed out of time, the appeal, 
as a rule, was not entertained by the Department (Rec- ‘ 
ord, fol. 26). 

If the plaintiffs had been informed that their protest 
was premature there would have been ample time for 
them to have repeated the physical act of lodging it 
with the Collector after his clerks had stamped the 
entry as liquidated. 


VI. 


To sum up and restate the argument before the ce- 
cision in Cary vs. Curtis, 3 How., 236, this Court had 
sustained a common law action against a Collector who " 
had made an unlawful exaction of duties where a com- 
mon law protest had been made to him at the time of 
the exaction or before he had paid over the duties so 
unlawfully exacted. 


$1 


In 1845 the right of action ‘x ¢ssumpsit, held in Cary 
vs. Curtis to have been taken away by the Act of 1839, 
was restored by Act of Congress. That act, however, 
required a protest to be made in writing, and signed 
by the claimant, at or before the payment of the 
duties. 

The provisions of the Act of 1845 remained in force 
until the passage of the Act of 1864 (13 Stats., 214), by 
which the decision of the Collector on the entry. of any 
merchandise as to rate and amount of duties should be 
final and conclusive, unless the owner or consignee 
should within ten days after the ascertainment and 
liquidation of the duties give notice in writing to the 
Collector on each entry if dissatisfied, &e. 

An examination of the state of the law in 1864 has 
shown that prospective protests, so called, were al- 
lowed, and that a party having filed a protest upon one 
entry with the Collector could successfully claim that it 
applied to all similar importations thereafter made with 
the same Collector. 

This was regarded as an evil, and to remedy it the 
Act of 1864 was passed requiring the importer to do 
something as to each of his entries. It extended the 
time within which this something might be done, and 
substituted for the common law protest theretofore 
valid a notice of dissatisfaction. 

The Statute was remedial both to the Government 
and the importer, and as we have argued fixed a period 
of time within which this notice might be given, viz. : 
the time when the entry was first made, up to and in- 
cluding the tenth day from the final adjustment of the 
duties by the collector. That the true intentand meaning 
of the Statute was that at any period within these two dates 
within which the importer found cause of dissatisfaction 
with the action of the collector in respect to his entry, 
the Statute gave him the right and privilege of stating 
such dissatisfaction in writing to the collector, and un- 
less such action was reversed or modified by the collec- 


tor, or on appeal such notice gave the right of action 
provided for in said statute. 

Further ; this view of the true construction of the Act 
of 1864 is fortified, and its construction should be con- 
trolled by the unquestioned and unvarying action of 
the officers of the Treasury Department and the Cus- 
toms from the time of its passage until 1878, a period 
of fourteen years. That their interpretation of this 
statute consonant with that now claimed by the plain- 
tiffs in error was, although questioned in 1878, soon re- 
turned to and continued to be the recognized rule of the 
Department for eight years longer, and was in good faith 
acted upon by these and other plaintiffs. Moreover, down 
tothe present time, the Secretary of the Treasury has 
continued to make refunds of tllegally exacted duties 
upon protests filed at a period of time with reference to 
the entries and their liquidation exactly similar to those 
in the present case. 

[t is therefore submitted that upon every reasonable 
rule of construction, and upon every ground of justice 
and fair dealing, the ruling of the Court below upon 
this point should be reversed. 

No private individual would hope to maintain in any 
court of morals or of justice under similar circumstances 
the contention in behalf of the defendants in error here. 
No private individual who had accepted protests as 
due and timely in the manner the Government did these, 
(wide record, p. 9) but would be estopped by such 
action. 

No different rule should be applied, because the Gov- 
ernment through its officers took such action. 

The judgment should therefore be reversed. 
Epwin B. Snira, 
STEPHEN G. CLARKE, 
Of Counsel for Plaintiff's in Error. 
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tor, or on appeal such notice gave the right of action 
provided for in said statute. 

l‘urther ; this view of the true construction of the Act 
of LSG4 is fortified, sun its construction should be Coll 
trolled 14 the ungtiestioned anal UnVarVving action of 
the officers of the Treasury Department and the Cus- 
toms from the time of its passage until IS7S, a period 
of fourteen years. That their interpretation of this 
statute consonant with that now claimed by the plain- 
tiffs in error was, although questioned in L878, soon re- 
turned to and continued to be the recognized rule of the 
Department for eloht Vears longer, cl wits In cron wl faith 
acted pon ly these ancl other plantifts. Moreover, dow 1} 
to the present time. the secretary of the Treasury lets 
continued to make refunds of illegally exacted cuties 
upon protests filed ata period of time with reference to 
the entries and ther liquidation exactly stinilar to those 
in the present Cuse., 

It is therefore submitted that poh every reasonable 
rule =) | eoustruction., ana pon every eround oft justice 
amd fair dealmg, the ruling of the Court below upon 
this pont should be reversect. 

No private individual would hope to maintain in any 
court of morals or of justice under similar circumstances 
the contention in) behalf of the defendants 1 error here. 
No private individual who had> accepted protests as 
due and timely in the manner the Government did these, 
(vide vreeord. |). 9; but would be estopped by such 
iction. 

No cifferent rule should be upplied, because the Ctov- 
ernment through its officers took such action. 

The judgment should therefore be reversed. 

Kpwin B. Samira, 
STEPHEN G. CLARKE, 
()f Counsel for Plaintiffs in Error. 
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Supreme Court of the Anited States, 


' OCTOBER TERM, 1888. 


No. 1279. 


JOHN M. DAVIES et AL. 
vs. 


CHARLES E. MILLER et At., Execurors. 
Additional Brief in Behalf of Plaintiffs. 


Since filing our original brief we have received that of 
the Solicitor General. 


In view thereof we suggest— 


1. That the question presented by the record is as to the 
timeliness of the protest and not as stated by the Solicitor 
General at the commencement of his brief. 

No exception was taken as to the sufficiency of the ap- 
peals, and the decision of the court below was based solely 
upon the period of time at which the protests were filed. 

Moreover, the record shows (p. 9) “that appeals were duly 
made and suit brought in due time.” 

So also the ground of the motion of the District attorney 
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for a verdict was stated to be “that the protest in each case 
appears by the testimony in this case to have been filed 
before tlie liquidation of the entry to which it refers, and not 
within ten days thereafter, as required by law.” (Record 
fol. 75.) 


The argument as to the verbal construction of the statute 
in respect to protest and in respect to appeal might be a dif- 
ferent one. That based upon the construction the statute 
should now receive, by reason of the construction so long 
given to the act by officers charged with its execution, is 
identical as to both papers. 

[f anything, however, the argument of estoppel is stronger 
in the case of the appeal. The appellate tribune, the secre- 
tary, recognized that the question was properly before him, 


acted upon that recognition and decided. (Record, p. 10.) 


2. It now clearly appears from the Solicitor General’s 
brief that the Government asks the Court to hold as matter 
of law that the collector of the port of New York did not 
(within the prescribed time) have that notice of dissatis- 
faction which he confessedly did then have as matter of fact: . 

Also as matter of law, in contravention of statement of 
bill of exceptions, that the appeal was equally out of time. 


The confession will be found on page 9 of the record : 


“T submit the appeal * * * from the decision of this 
office * * * The requirements of the 14th and 15th 
sections of the act approved June 30, 1864, have been com- 
plied with by the appellees. 

The appeal is enclosed herewith ; also protest.” 


As matter of fact, then, the decision which by the statute 


° 
» 


is to be final and conclusive unless protest be made, had, at 
that date, the date when the above statement was made, been 
arrived at. The coliector had, at that point of time, the 
protest before him, and had had it from a time prior to 
the date of liquidation he had stamped upon the entry. 

So having it as matter of fact he had had it not only 
within ten days after but every moment of those ten days, and 
in spite of it he adhered to his decision, reported his decision 
to the Secretary of the Treasury, and transmitted the appeal 
of the importers, theretofore lodged with him for that pur- 
pose, in pursuance of regulations made to that end by the 


Secretary. (Record, p. 23.) 


3. We submit there is nothing in the history of the legis- 
lation upon the subject of protest, as set out in the Solicitor 
General’s brief, that requires this Court to give the acts in 
question the new construction now contended for by the law 
officer of the Government. 

Also, the act of 1857, quoted on page 3 of the Solicitor 
General’s brief, has no reference to goods which might be 
subject to some rate of duty, or when the importer admitted 


they were liable to some rate. (Vide 92, U.S. 453.) 


4. While it would be impossible to uphold “ prospective 
protests ” without upholding the validity of the protests in 
this case, a decision against prospective protests would not 
affect the question here presented. 

This is well illustrated by Judge Curtis’ opinion in War- 
ren vs. Peaslee, 2 Curt., 231, referred to upon the sixth page 
of the Solicitor General’s brief, where the whole reasoning 
by which prospective protests are concluded to be unauthor- 
ized, goes directly to support a protest made as ours were, 


viz: the 
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“Two main objects in view ; one being to apprise the col- 
lector of the objections entertained by the importer before it 
should be too late to remove them; the other, to hold the im- 
porter to the objections which he then contemplated,” ete. 
(2 Curt., C. C., 235-’6.) 

While this is so we ask the Court, notwithstanding the 
long argument of the Solicitor General, not to confound the 
present inquiry with the “ prospective ” protests, covering 
all future time and importations, irrespective of changes of 
collector or in the importing house. (Herman vs. Schell, 18 
IF. R., 791.) The question is entirely different. 

The legislation of 1864 provided for a protest on each 
entry. The question here is within what period of time in 


respect to each entry must such protest be made. 


Regardless of the effect of such interpretation upon the 
utility and object of giving the notice of dissatisfaction and 
of the construction given to this statute by the Treasury 
Department in practice the Solicitor General, in his brief, 
p. 10, asks for the narrowest possible construction that can 
be given the act. 

At the top of the next page (11) of his brief he bases his 
argument upon the erroneous assumption, contradicted by 
the record (p. 30, fol. 62, cross-examination), that there can 
be no decision with which an importer can be dissatisfied 
until liquidation; whereas the testimony to which we refer 
states the necessary order of events—that the rate is first 
determined before a computation of amount is entered upon, 
and Revised Statutes, section 2931, begins by speaking of 
the collector's decision as to “ rate and amount.” 

Had the Legislature desired to be as emphatic as he 
imagines (p. 11) it would have been just as easy to have 


made the section “after the ascertainment,” ete., “and within 
ten days therefrom.” 

On this same page he also refers to Ullman vs. Murphy. 
We again ask the court to remember that this is not a ques- 
tion of prospective protests as considered in that case, and 
also that Judge Woodruff’s decision was based on the phrase 


) 


“on each entry,” and not on the clause now under discus- 
sion. So far as that decision has weight here it must be 


with us. 


6. The decision in Westray vs. United States (18 Wall, 322), 
is not the statement quoted at top of page 12 of the Solicitor 
General’s brief. In that case Westray & Co. never protested 
nor appealed at any time. 

The whole subject of discussion there was whether or not 
the merchants were entitled to a notice of the collector’s 
liquidation before being bound thereby, or called upon to 
protest against it. 

It was declared they were not, and the whole period of ten 
days after liquidation having passed without any protest 
having ever been made, the ascertainment was held conclu- 
sive in suit upon a bond to pay the duties as ascertained. 

The language of the opinion shows that the Court held the 
liquidation to be synchronous with the entry, and proceeded 
upon this assumption. 


“As we have remarked, the liquidation of the duties is 
required by the law to be made when the entries are made.” 


7. As to the several Treasury circulars quoted by the 
Solicitor General (pp. 13, 14), it appears that while they in- 
structed collectors that protests must be “ within the time 
prescribed,” they understood that those filed any time (after 
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been recognized, both by the customs officers and by this 
Department, as valid if filed at any time before the expiration 
of the time mentioned in the section of law cited.” 


In conclusion, notwithstanding the Solicitor General’s ar- 
gument, we insist that Watt vs. United States did not decide 
the question here discussed; that the question actually de- 
cided in that case has since been settled differently bv this 
Court, the late Chief Justice concurring in such practical 
reversion of the Watt case, and that it is not now an au- 
thority in this Court. 

We go further and insist that if it did decide all that has 
been claimed for it this Court should not follow such decis- 
ion, but should have regard to its own more recent utter- 


ances. 
Epwin B. SMIta, 


STEPHEN G. CLARKE, 
Of Counsel for Plaintiffs in Error. 
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been recognized, both by the customs officers and by this 
Department, as valid if filed at any time before the expiration 
of the time mentioned in the section of law cited.” 


In conclusion, notwithstanding the Solicitor General's ar- 
gument, we insist that Watt vs. United States did not decide 
the question here discussed; that the question actually de- 
cided in that case has since been settled differently bv this 
Court, the late Chief Justice concurring in such practical 
reversion of the Watt case, and that it is not now an au- 
thority in this Court. 

We go further and insist that if it did decide all that has 
been claimed for it this Court should not follow such decis- 
ion, but should have regard to its own more recent utter- 


ances. 
Epwin B. Sirn, 


STEPHEN G. CLARKE, 


Of Counsel for Plaintijjs in Error. 
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OcTroBer Term, 1888, 


Joun M. Davies anp Roperr K. DAvies, ) 
plaintiffs in error, 
Ds, 
Carvers EK. Mirter anp Danie. G. Row- + No. 1279. 
lins, executors of Chester A. Arthur, de- | 
ceased, lute collector of the port of New 
York. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW 
} ORK. 


BRIEF FOR DEFENDANTS. 


The question presented in this record is, is a protest 
and appeal filed before “the ascertainment and liquida- 


f 


tion of the duties” upon an importation of merchandise 
such a compliance with the requirements of section 2931, 
Revised Statutes, as will sustain an action by an importer 
to recover from the collector the excess over the alleged 
legal duties demanded and received by the collector? 


14611——1 


The statutes material to be considered in the determina- 


tion of this question, in their chronological order, are as 
follows : 

The Act of the 26th of February, 1845 (5 U.S. Stats., 
127): 

Be it enacted. by the Senate and Louse of Repre- 
sentatives of the United States of America in-Conaress 
assembled, That nothing contained in the seeond see- 
tion of the act entitled “An act making appropria- 
tions for the civil and diplomatic expenses of the 
Government for the year one thousand eight hundred 
and thirty-nine, approved on the third day of 
March, one thousand eight hundred and_ thirty- 
nine,” shall take away, or be construed to take away, 
or impair the right of any person or persons whe 
have paid, or shall hereafter pay, money as and for 
duties under protest, to any collector of the customs, 
or other person acting as such, in order to obtain 
goods, wares, or merchandise, imported by him or 
them, or on his or their account, which duties are 
not authorized or payable in part or in whole by law, 
to maintain any action at law against such collector, 
or other person acting as such, to ascertain and try the 
legality and validity of such demand and payment 
of duties, and to havea right to a trial by jury, touch- 
ing the same, according to the due course of law. 
Nor shall anything contained in the second section 
of the act aforesaid be construed to authorize the 
Secretary of the Treasury to refund any duties paid 
under protest; nor shall any action be maintained 
against any collector, to recover the amount of duties 
so paid under protest, unless the said protest was 
made in writing, and signed by the claimant, at or 
before the payment of said duties, setting forth dis- 
tinctly and specifically the grounds of objection to 
the payment thereof. 


Ni 


A 


Stat., 


The 5th section of the Act of the 3d of March, 1857 (11 
U.S. Stats., 195): 


Sec. 5. And be it further enacted, That on the en- 
try of any goods, wares, and merchandise imported 
on and after the first day of July aforesaid, the de- 
cision of the collector of the customs at the port of 
importation and entry, as to their lability to duty 
or exemption therefrom, shall be final and conclusive 
against the owner, importer, consignee, or agent of 
any such goods, wares, and merchandise, unless the 
owner, importer, consignee, or agent shall, within ten 
days after such entry, give notice to the collector, in 
writing, of his dissatisfaction with such decision, set- 
ting forth therein distinctly and specifically his 
grounds of objection thereto, and shall, within thirty 
days after the date of such decision, appeal therefrom 
to the Secretary of the Treasury, whose decision on 
such appeal shall be final and conclusive, and the 
said goods, wares, and merchandise shall be liable to 
duty or exempted therefrom accordingly, any act of 
Congress to the contrary notwithstanding, unless suit 
shall be brought within thirty days after such decision 
for any duties that may have been paid, or may there- 
after be paid, on said goods, or within thirty days 
after the duties shall have been paid in cases where 


such goods shall be 1 bond. 


ection 14 of the Act of the 30th of June, 1864 (Rev. 


§ 2931): 

On the entry of any vessel, or of any merchandise, 
the decision of the collector of customs at the port 
of importation and entry, as to the rate and amount 
of duties to be paid on the tonnage of such vessel 
or on such merchandise, and the dutiable costs and 
charges thereon, shall be final and conclusive against 
all persons interested therein, unless the owner, mas- 


of such vessel, in the 
or the owner. im- 


‘ consignee, or agent of the merchandise, in 
of duties levied on merchandise, or the costs 
and gharges thereon, shall, within ten days after the 
. eterna > : 
‘ and Hmquidation Oi the cdlutie - Vv the 
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customs, as well in cases of mer- 
bond as re consumption, give 
VN riting Lo the collector Ol each entry, 
fed with his decision, setting forth therein, 
and specifically, the grounds of his ob- 
thereto, and shall, within thirty davs after 
late of such ascertainment and liquidation, ap- 

ner from to the Secret: iry of the Treasury. 
sion of the Secretary on such appe: al shall 
ure eonclusive: and such vessel, or mer- 
chandise, or costs and charges, shall be liable to duty 
accordingly, unless suit shall be brought within ninety 
day = afte r the decision ot the Secretary of the ‘Treas- 
ury on such appeal for any duties which shall have 
been paid before the date of such decision on such 
vessel, or on such merchandise, or costs or charges, 
or within ninety days after the payment of duties 
paid after the decision of the Secretary. No suit shall 
be maintained in any court for the recovery of any 
duties alleged to have been erroneously or illegally 
exacted, until the decision of the Seeretary of the 
Treasury shall have been first had on such appeal, 
unless the decision of the Secretary shall be delayed 
more than ninety days from the date of such appeal 
in ease of an entry at any port east of the Rocky 
Mountains, or more than five months in case of an 

entry west of those mountains. 

The eoods on which duties were collected, for which 
refund is claimed in this case, were entered between 


July S31 and September 11, 1873. The protests were 


severally filed between August 5 and September 17, 
1875. The appeals were taken at the dates of the pro- 
tests. The protests were filed with the collector and ap- 
peals taken prior to the date of the liquidation of the 


duties. (hee., py}. 1 9, and 34 
In the ease of Eliot vs. Sirartwout (10 Pe 
ld, 


hon 
it was ruled an importer who had protested, before wp 
money was paid into the Treasury, against payment of ex- 
cessive duties, and had paid the duties in order to obtain 
possession of his goods, could recover against the collector, 
in the common-law action of assumpsit for money had 
and received, the excess paid beyond the amount of the 
legal duties, 

The second section of the act of the 3d of March, 1839 
() U.S. Stats., 5458) re quire “| the collector to puty the inoney 
into the Treasury notwithstanding the protest of the im- 
porter. At December term, 1844, of the Supreme Court of 
the United States, in theeaseof Cary vs. Curtis (5 Howard, 
236), it was ruled that the act of 1839 deprived the im- 
porter of his common-law remedy. That case gave rise 
to the act of the 26th of February, 1845, above quoted, 
which, in lieu of the common-law remedy, provided a 
statutory one. To this statutory remedy a eondition pre- 
cedent was affixed that the claimant must protest in writ- 
ing “at or before the payment of such duties.” 

Also that the protest must set forth “ distinctly and 
specifically the grounds of objection to the payment.” 

This statute only established the last limit of the time 
before which the protest should be made, which was that 
it should be before the payment by the importer. It eut 
off the common-law right of protest during the time that 
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intervened between-the final payment to the collector and 
the payment by him into the Treasury. As this statute 
did not declare how long before the payment the protest 
might lawfully be made, the case of Marriott vs. Brune, 
decided at December term, 1849 (9 Howard, 619), sus- 
tained a protest which was made before the importation 
as to a part of the goods on which excessive duties had 
been collected. Under the act of 1845, as interpreted in 
that case, prospective protests were frequently adopted and 
austained ; but not uniformly, for, in 1855, in the case of 
Warren vs. Peaslee (2 Curtis 231), Judge Curtis, in dis- 
eussing Marriott vs. Brune, stated— 

The circumstances of that case were very peculiar, 
and they are relied on by the court as the reason for 
the decision, at which they manifestly had great dif- 
ficulty and hesitation in arriving. 

He accordingly ruled the usual prospective clause, 
“vou are hereby notified that we desire and intend this 
protest to apply to all future similar importations made 
by us,” was not a sufficient protest. The act of 1857 
differed in its language from the act of 1845 as to the 
time the protest could be filed, by substituting “ unless the 
owner, importer, consignee, or agent shall, within ten 
days after such entry, give notice to the collector,” for 
“unless the said protest was made in writing, and signed 
by the claimant, at or before the payment of said duty.” 

Such a marked change in the language would have 
clearly suggested a change in the intent of the law, if 
the notice, of the act of 1857, referred to the whole of the 
same subject-matter, that the protest under the act of 1845 
did. The act of 1857 said the notice should be filed after ‘ 


- 


the entry and within ten days after. It should have been 
construed as fatal to the doctrine of prospective protests 
were it not that, by the language of the act, the notice 
was limited to “liability to duty or exemption there- 
trom.” The words within ten days after fixed a first 
and last limit to the time of the notice. and also es- 
tablished when the ten days fixed by that statute should 
commence, and when terminate. Notwithstanding this 
change in the act of 1857, in March, 1868, Judge 
Smalley, in the case of Hutton vs. Schell (6th Blatch- 
ford, 48) gave effect to prospective protests filed be- 
tween July, 1857 and 1861. Ue did not discuss the 
limitation “as to their liability to duty or exemption 
therefrom ” in the language, but ruled that because pros- 
pective protests had been decided sufficient under the act 
of 1845, they were effective under the act of 1857, his 
language being— 

But it is objected that in some of these cases there 
were no protests filed at the time, or even within the 
ten davs. It is conceded, however, that there bad 
been previous protests filed which claimed to be pros- 
pective and continuous, and which the merchants in- 
tended to be so. In these protests they say : “* You 
are hereby notified we desire and intend this protest 
to apply to all future similar importations made by 
us.” . 

The question of prospective protests has undergone 
a good deal of discussion in the courts, but it seems 
to be now well settled, so far at least as this circuit 
is concerned, The first time that this question arose, 
whether a protest of this kind, a prospective or con- 
tinuous protest, was valid as to subsequent importa- 
tions, was in the circuit court for the district of 
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Maryland, before Chief Justice Taney, in the case of 
Brune vs. Marriott, which appears to have been tried 

April, 18 o. 

st: ; * 

The wneines came up = fore Mr. Justice Nelson 
and Judge Betts in this court in November, 1855, in 
the case of Sleegqman Vs Maxwell (3d Blatchford, 
CC. B.i866i in tee opinion, whi h was given by 
Judge Beits, but was the opinion of the full bench, 
the case of Marriott Vs. Br wine is re ‘fe ‘T red to, and the 
principle is established that a prospective protest 
of this kind is sufficient to entitle the merchant to 
recover back duties illegally exacted from him. This 
ruling has been followed in this court in very many 
instances, among which is the rece . case of Fowler 
vs. Redfield, w sich is not reported, | uit was decided 
by Mr. Justice Nelson as late ly as December, 1862, 
and this view seems to have been regarded as the 
settled rule in this court. Certainly, 1 have so 
understood it myself in disposing of this class of 
eases; and it must be regarded as settled in this cir- 
cult, if not throughout the United States. 

oe ok * * * 

Another suggestion may and perhaps ought to be 
made, All the protests in the cases referred to were 
made under the Act of February 26th, 1845, the lan- 
guage of which as we have already seen, Is adopted in 
the Act of March 3d, 1857, to describe the character 
of the protest and the circumstances under which it 
maybe made. ‘The act of 1857 does not use the word 
‘ protest,” but uses another phrase. The protests in 
the cases referred to having been made prior to the» 
passage of the act of 1857, it is hardly to be sup- 
posed that the eminent lawye rs in both branches of 
Congress, when they adopted in the act of 1857 the 
language of the act of 1845, did not know what con- 
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struction the Courts had given to that language. It 
can not be that the Supreme Court decided this ques- 
in 1850, and that this legislation took place six years 
afterwards in ignorance of such decision. If it had 
been the design of Congress to change the construc- 
tion which the Government and the Courts had given 
to the language used in the act of 1845, it is very 
natural to suppose that they would have used differ- 
ent language in the act of 1857 in order to indicate 
such design. (Vide pages 54, 55, 56). 

Irom this it appears that it escaped the attention of 
the learned judge that Congress had used entirely differ- 
ent language in the act of 1857 from that of the act of 
1845, as to the time within which the notice should be 
filed, and that the notice related to a different subject 
from the protest under the act of 1845. In the ease of 
Wetter vs. Schell (11 Blatehford, 193), in June, 1873, 
Blatehford, J., ruled that under the act of 1857 prospective 
protests were sufficient on the principle of stare decisis 
without considering the difference between the language 
and subject-matter of the act of 1845 and that of the aet 
of 1857, his language being— 

The question must be reoarded as settled in this 
District that, under the Actof March 3d, 1857, Section 
5(11 U. S. Statutes at Large, 195), as well as the 
prior act of February 26th, 1845 (5 td., 727), a valid 
prospective protest against the payment of duties 
made on a particular importation of merchandise 
and expressing the intention of the importer that the 
protest shall apply to all future similar importations 
made by him, is valid as to subsequent importations 
of similar merchandise on which like duties are ex- 
acted. (Steegman vs. Maxwell, 5 Blatchford, C. C., 
R., 365; J1utton vs. Schell, 6 id., 48.) 
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The case of Steegman vs. Maxwell was decided in 1855. 
The case of Flutton vs. Schell, above discussed, is the 
only one cited which was ruled on facts which arose 
after the act of 1857. ‘The act of 1864, on the interpre- 
tation of which this case depends, adopts language which 
clearly covers the whole of the subject-matter of the pro- 
test provided for in the act of 1845. 

It provides: 

Unless the owner, master, commander, or con- 
signecee * * * jnthe case of duties levied on 
merchandise or the costs and charges thereon, shall, 
within ten days after the ascertainment and liquida- 

_tion of the duties by the proper officer of customs, as 
well in cases of merchandise entered in bond as for 
consumption, give notice in writing to the collector 
on each entry if dissatisfied with his decision. 


The clause of the act of 1857 “as to their liability to 
duty or exemption therefrom,” does not appear in this 
act. | 

It in terms provides the notice must be given within 
ten days. It means, as we contend, that it can not legally 
be given either before or after the ten days fixed, but must 
be given within them. Unlike the act of 1844, it estab- 
lishes both a first and last limit to the time. It declares 
those ten days shall commence after the “ ascertainment 
and liquidation.” It establishes that this rule shall apply 
alike to merchandise, whether entered “in bond or for 
consumption,” and it enacts the notice shall be given to 
the collector “on each entry.” Its intent was to fix a 
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simple, reasonable, and uniform general rule. The notice 
referred to is the protest of the prior act. It is only to 
be given when the importer is “ dissatisfied with his [the 
collector’s] decision.” The protest alleging that an act is 
wrong can not reasonably be made before the act is done. 
The importer can not be presumed to know what the de- 
cision of the collector is until after the collector has de- 
cided, 

This clause was inserted clearly to emphasize the rule 
that the protest must be after the ascertainment and liqui- 
dation as previously prescribed in the section. That the 
notice should be given on cach entry was inserted to em- 
phasize the intent that there should be no more prospect- 
days 


ive protests. The very same language, “ within 
after,” is used in the section with reference to the notice, 
the appeal, and the bringing of the suit. ‘The ascertain- 
ment and liquidation is made by this act the common 
starting-point in time, for both the protest and appeal. 
The same language is applicable to both. The appeal to 
the Secretary of the Treasury could as well be taken be- 
fore the ascertainment and liquidation, as the notice of 
protest be given to the collector. In this case the pro- 
tests and appeals were taken at the same time (Ree., p. 7). 
Woodruff, J., in the case of Ul/man vs.. Murphy, decided 
in November, 1873 (11 Blatchford, 354), after a very full 
and careful discussion of the cases bearing on prospective 
protests, ruled that since the act of 1864 a prospective 
or continuing protest is not valid. 

In 1873 Justice Strong, delivering the opinion of this 


court in the case of Westray vs. United States (18 Wallace, 
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322-330), in which case the question decided arose under 


the act of 1864, raled— 

The limitation of the right to complain or to appeal 
commences with the date of the liquidation, when- 
ever that is made. No notice is required, but the 
importer who makes the entries is under obligation to 
take notice of the collector’s settlement of the amount 
of duties. 

At the October term, 1875, of this court, in the ease of 
Barney vs. Watson (92 U. 8., 453), Mr. Justice Bradley 
rules that the act of 1864 repealed the act of 1845, and 
distinguishes between the act of 1857 and that of 1864, 
as follows: : 

The act of 1857, which was erroneously supposed 
to govern the case, did not relate to a decision upon 
the rate-and amount of the duties to be charged, but 
to the decision of the collector whether the eoods 
were on the free list or not. 

In the case Watt vs. United States (15th Blatchford, 29), 
decided on the Ist of July, 1878, Chief-Justice Waite de- 
livered an opinion in which he interpreted the language 
of the act of 1864, “after the ascertainment and liquida- 
tion of the duties,” and ruled that the protest and appeal 
must succeed the liquidation, and that the liquidation re- 
ferred to must be the final liquidation. This case is re- 
ferred to and commented upon without disapproval in the 
case of U. 8. vs. Schlesinger (120 U.S., 114). 

On the 31st of October, 1878, Attorney-General Devens 
rendered an opinion (16th Opinions, 198) to the Secretary 
of the Treasury, in which he adopted the doctrineannounced 
in the ease of Watt vs. United States; and also maintained 


that it was not within the power of the Seeretary of the 
Treasury to waive the requirements of the law, and recog- 
nize a protest which had been filed before the liquidation 


of the duties. 


" Pp , ’ ye : 
On the Ist of Julv, 1864, the dav after the passage ot 
the act. tne i reiary l Be irv ad antes 3 sued 


. . . 7 — >. 
an order ealling attention to its l4th and 15th sections, 
suggesting the change it wrought in the law as to protests 


and appeals, and concluded— 


No protest Can be POCELVE d by il collector if not 
made according to and within the time preseribed by 
this act, and no appeat will be entertained at this 
Department unless made in accordance with the pro- 
visions of this act (Ree., p. 22). 

On the 10th of May, 1867, Secretary MeCulloch issued 
another circular of similar purport, with more specific in- 
structions as to details of administration, and directed 
that— 


The notice of dissatisfaction or protest referred to 
in the section before cited must in all eases be pre- 
sented to the collector within ten days, and the appeal 
to the Secretary be taken within thirty days after 
notice of the ascertainment and liquidation of the 


)» 


duties, as herein provided, (Ree., p. 23. 
The same rule is indicated in a letter of the Secretary 
to the collector at Wilmington, January 14,1873. (Ree., 
a oe 


On the 15th of August, 1875, Acting Secretary Bur- 


nam issued a circular reciting sections 2931 and 2932, 
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Revised Statutes, enforcing former circulars of the De- 
partment, and specifically directing that— 

In reporting upon such appeals, as, also, upon those 
originally filed with the customs officers, they will be 
careful in all cases to state whether protest and appeal 
have been taken within the time required by law, 
and to see that the date of liquidation of tie entries 
is endorsed upon each appeal before transmission to 
the Department. (Ree., p. 25. 

On the 16th of March, 1877, Assistant Secretary 
French, in a letter addressed to James C. Kohlsaat’s Sons, 
New York, reiterated the same doctrine, concluding his 
letter as follows : 

In reply you are informed that section 2931, Re- 
vised Statutes, requires that protests must be lodged 
with the collector within ten davs after the ascertain- 
ment and liquidation of the duties by the proper of- 
ficers of the customs, and that the Department has uni- 
formly held that the ten days specified in said section 
include intervening Sundays and holidays. (Ree., 
p. 35.) 

On the 30th of September, 1878, Assistant Secretary 
French issued an order emphasizing the requirement that 


the protest and appeal must be after the final liquidation, 


referring therein specifically to the case of Walt vs. United 
States; and directing the recognition and observance of the 
rule in it laid down (Ree., pp. 15 and 16), closing his 
letter as follows: 

The Department recognizes this rule as a proper 
construction of the law now in foree. This rule 
moreover would seem to be a proper one, because, 
until the entry has been liquidated, which constituted 
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the adjustment of the duties by the collector, there 
is no official act of the collector performed against 
which a protest and appeal may properly be taken. 

The practice of your office in regard to recog- 
nizing protests and appeals will conform to the views 
thus laid down, 


On the 8th of July, 1879, Assistant Secretary French 
issued a circular reversing his former one, and all those 
that had preceded it since the passage of the act of 1864, 
which concluded as follows: 

It is, therefore, ordered, that protests and appeals 
filed at any time prior to the expiration of the ten 
éf and thirty days respectively specified in section 2931 
of the R.S. are to be regarded by customs officers 
and this Department as complying with the require- 
ments of the law as to time. (Ree., p. 20.) 

This reversal of all the previous instructions of the De- 
partment was made in recognition of the case of Aayser 
vs. Arthur, referred to in it, which does not seem to be re- 
ported. 


In May, 1885, Assistant Secretary Fairchild, by a cir- 


cular issued in pursuance of an opinion of the Solicitor 
of the Treasury, re-established the rule that a protest 
must succeed the ascertainment and liquidation, conclud- 
ing his letter as follows : 

The Department adopts this opinion ; but, in order 
not to work unnecessary injustice, you are instructed 
to give public notice of this decision, and that pro- 
tests and appeals filed in connection with the origi- 
nal entries made on and after the 10th instant must 
be filed in the manner herein preseribed. (Ree., p. 

26.) } 
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On the 23d of January, 1886, Seeretary Manning re- 


peated the same doctrine (Kee., })- 27), using the language : 


And you will not treat as valid any notice of dis- 


satisfaction served or lodged before the work of 


ascertainment and liquidation has been fully com- 
pleted, as defined by article 359 of General Treasury 


Regulations of 1884. 

Qn the 15th of October, 1887, Assistant Secretary 
Maynard, while recognizing the true rule to be, for cases 
arising after the Ist of February, 1886, as it was laid 

-—" , ee ae . 
down by the earlier decisions, waives the rule as to impor- 
tations prior to that date (Ree., p. 27). 

Treasury Regulation of 1884, No. 359, provides: 


ArticLe 359. The rights of importers in certain 
eases depend upon protest and appeal within a speci- 


fied time. “after ascertainment and liquidation of 


duties ;” and they should be notified of the time at 
which the duties on their respective entries are ascer- 
tained and liquidated. Rev. Stat., § 2931; Cireular 
of May 10, 1867, (Iec., p. ot). 


We contend from this review of the action of the De- 
partment of the Treasury, that it appears, with the ex- 
ception of the circular of Assistant Secretary French, of 
the 8th of July 1879, which was issued after the im por- 
tations in these cases, the views of the Department legally 
expressed, so far as they appear in the records, recognized 
the true interpretation of the statutes to be that the pro- 
test must be filed after the final ascertainment and liqui- 
dation of the duties. The protests or notices in these 


i 
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cases were in defiance of the legally-established rule of 
administration at the time of the entries. 

That the act of 1864 established a different and ineon- 
sistent rule as to the time when protest must be filed, from 
that provided in the act of 1845, is sustained by the re- 
vision of the statutes. As the revision was first published, 
the clause of the act of 1845, “ In writing and signed by 
the claimant or his agent, was made and delivered at or 
before the payment setting forth distinetly and specifically 
the grounds of objection to the amount claimed,” Was car- 
ried into section 8011. On the 27th day of February, 1877 
(19 U.S. Statutes, 247), an act was passed.“ for the purpose 
of correcting errors and supplying omissions In the aet 


entitled ‘An act to revise and consolidate the statutes of 


the United States in force on the first day of Decet ber, 
Anno Domini one thousand eight hundred and seveaty- 
three,’ so as to make the same truly express such laws, the 
following amendments are hereby made therein.” In 
that act the following clause appears: 

Section three thousand and eleven is amended by 
striking out all after the word “protest” in the eighth 
line, and adding the words “and appeal shall be taken 
as prescribed in section twenty-nine hundred and 
thirty-one.” 

This is equivalent to a declaration that the incorpora- 
tion of the language of the act of 1845 into the Revised 
Statutes, after the passage of the act of 1864, was erroneous. 

In interpreting the effect of the act of the 18th of Feb- 
ruary, 1875, whose object was identical with that of the 
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act of the 27th of February, 1877, this court, in the case 

of United States vs. Auffmordt (122 U.S., 210), ruled— 

Its sole object was to correct errors and supply 

omissions in the text of the Revised Statutes, as its 

title indicates, so as to make the same truly express 

the statutes in force on the first of December, 1873, 

and it made a special reference to the printed volume 

of the Revised Statutes. It was, in no respect, new 

legislation, nor a new law enacted to take effect from 

the date of its passage in such wise as to alter any 

enactment made since the passage of the Revised 
Statutes. 


If the language of section 3011 as it first appeared in 
the revision had not been regarded by Congress as incon- 
sistent with the act of 1864, it would not have been 
stricken out as an error in 1877. 

The plaintiffs introduced a large number of witnesses 
to prove that, in New York, protests filed under the act of 
1864, prior to the ascertainment and liquidation, had been 
recognized, and refunds made thereon. 

This evidence, if offered to prove as facts the time when 
the protests were filed and what was the official action 
thereon, was incompetent, as both of these facts were evi- 
denced by writings, which was the best evidence. 

If it was offered to prove a particular custom, it was in- 
sufficient, for a particular custom, to be obligatory, must be 
shown to be “immemorial, continuous, peaceable, reason- 


able, certain, compulsory, and consistent.” 


If it was offered to prove that the law was interpreted 
in a given way by local customs officers, if that interpre- 
tation was inconsistent with the true interpretation of the 
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law, as established by departmental circulars and judicial 
decisions, it was incompetent. In any event, it was im- 
material, for the officers could not by erroneous adminis- 
tration change the law nor bind the Government by their 
acts or declarations to a waiver of legal requirements. 
( Whitesides vs. United States, 93 U.S., 257.) 
G. A. JENKS, 
Solicitor-General. 
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AUGE 0. HAMMER VS. THE GARFIELD MINING AND MILLING co. 1 


| In the District Court, 3rd Judicial District, Lewis & Clarke 
County, Montana Territory. 


THe GARFIELD MINING AND MILtiInGc Company, Plaintiff, 
vs. 


AuGce O. Hammer, Jonn Kinna, and Lucten W. Brutss, Defendants. 


And now comes the defendant-, and, in pursuance of his notice of 
motion fora new trial, to be based upon affidavits and statement of 
the case,and files this Ais said motion, aflidavits,and statement herein. 

Be it remembered that on the 24th day of August, A. D. 1883, said 
plaintiff filed Ais complaint, which is in words & figures as follows, 
to wit: 


9 Complaint. 


Montana Territory, Lewis & Clarke County: 
In District Court, 3rd Judicial District. 


THE GARFIELD MINING AND Mitiina Company, Plaintiff, 
vs. 


Auce O. Hammer, JoHNnN KINNA, and Lucien W. Buiss, Defendants. 


Now comes the plaintiff and, complaining of the defendants above 
named, respectfully shows and states— 

1. That it is a body politic and corporate duly organized under 
and existing by virtue of the laws of the State of New York; that 
it was so organized for the purpose of carrying on the business of 
mining and milling ores bearing gold, silver, and other precious 
metals in the Territory of Montana, and that it has duly complied 
with all of the laws of said Montana Territory relative to foreign in- 
corporations. 

2. And plaintiff further sliows and states that it is the 

3 owner of all and singular that certain quartz lode mining 
claim situate, lying, and beingin Vaughan (unorganized) min- 

ing district, in the county of Lewis & Clarke and Territory of Mon- 
tuna, commonly known and called the Garfield lode or mining claim, 
which said lode or mining claim is surveyed and is designated upon 
the books and records of the United States surveyor general’s office 
for the Territory of Montana as lot numbered ninety-six (96), of 
town. numbered eight (8) north, of range numbered five (5) west, of 
the principal meridian of the Territory of Montana, and said min- 
ing claim is more particularly bounded and described as follows, to 
wit: Commencing at the northeast corner of said claim, marked “ M. 
C. 96,” and from which the initial point for said Vaughan mining 
district bears north 40° 24’ E. distant 7,467 feet, and running thence 
N. 76° 30’ W. 1,500 feet to the northwest corner of said Garfield lode, 
marked “ M. C.96;” thence south 10° west 600 feet to the southwest 
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9 AUGE O. HAMMER Vs. 


corner of said lode mining claim, marked “ M. C. 96;” thence south 

76° 30’ E. 1,500 feet to southeast corner of said Garfield lode, 
{ marked “M. C. 96;” thence north 10° east 600 feet to the 

place of beginning, containing an area of twenty and sixty- 
two hundredths (20.62) acres; that said premises so described as 
aforesaid contains the Garfield lode, being a lode or vein of quartz 
rock or ore in place and containing gold, silver, and other metals ; 
that plaintiff is now, and for a long time hitherto has been, in the 
possession of said premises, and that plaintiff and its predecessors in 
interest have been, ever since the discovery and location of said 
Garfield lode, in the pessession of the same and entitled to be so in 
the possession of said lode mining claim, 

3. That, notwithstanding the right of this plaintiff to the possession 
of said premises and the whole and every part thereof, the above- 
named defendant, Auge O. Hammer, on or about the Ist day of 
January, A. D. 1883, assumed to enter upon said premises and to 
relocate the same, and he caused the same to be reevrded in the 
records of the said county of Lewis & Clarke under the name of 
the “ Kinna lode,” and now pretends to claim an interest or estate 

therein and the possession thereof adversely to this plain- 
5 tiff.and by virtue of said pretended relocation and under said 

name of the Kinna lode has made application to the U.S. 
land office at Helena, M. T., to obtain patent from the United States 
to said premises. 

4. That the above-named defendants, John Kinna and Lucien W. 
Bliss, likewise claim an estate or interest in said premises and the 
right to the possession thereof adversely to this plaintiff and also 
adversely to the said defendant, Auge O. Hammer, which said claim 
is based upon some pretended relocation of said premises made or 
pretended to be made on or about the said Ist day of January, A. 
D, 1883. 

5. That plaintiff has duly filed in said land office at Helena, M. 
T., wherein said application for patent is pending, its adverse claim 
to said premises so sought to be entered as aforesaid under the name 
of the Kinna lode, fully setting forth the origin and nature of its said 
adverse claim, whereby further proceedings in said land office have 

been and now — and will continue to be stayed until the final 
6 deterinination by a court of competent jurisdiction of the right 
to the possession of said premises. 

6. That the claims of said defendants and all and every of 
them is without any right whatever, and that said defendants have 
not nor has any nor either of them any estate, title, interest, or right 
to the possession of said above mentioned and described mining 
claim or any part or portion thereof. 

Wherefore plaintiff prays— 

1. That said defendants and each and every of them may be re- 
quired to set forth the nature of their and each of their claims, and 
that all adverse claims of the said defendants may be determined 
by a decree of this court. 

2. That by said decree it be declared, adjudged, and decreed that 
the said defendants have not nor has any or either-of them any in- 
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terest or estate in or right to the possession of said premises or any 
part or portion thereof, and that the title of this plaintiff is good and 
valid to the same and the whole thereof, and that it now is entitled 
to the possession of said premises and the whole and every part 
_ thereof. 

7 o. That said defendants and each of them be forever de- 

barred from asserting any claim whatever in or to said Gar- 
field Lode mining claim or any portion thereof, and that plaintiff 
have such other and further relief as to this court shall seem meet 
and agreeable to equity, and for costs of suit. 

SANDERS & CULLEN, 
Alt’ys for Plaintiff. 


MontTANA TERRITORY, ) 
a ;' 8s: 
Lewis & Clarke County, | 


W. E. Cullen, being first duly sworn, says that he is one of the 
attorneys for the above-named plaintiff; that the reason this veri- 
fication is made by affiant and is not made by the president, secretary, 
or some other officer or agent of said corporation is because they are 
not nor is either or any of them now within this (Lewis & Clarke) 
county, wherein plaintiff’s attorneys reside, and they are therefore 
unable to make this verification ; that affiant has read the foregoing 
complaint and knows the contents thereof, and that the facts therein 
stated are true to the best knowledge, information, and belief of 

affiant. 


8 W. E. CULLEN. 


Subscribed and sworn to before me this 24th day of August, A. 
D. 1883. 
[ SEAL. ] W. F. PARKER, 
Notary Public, M. T. 


And on the 28th day of August said defendants, Kinna & Bliss, 
filed the following demurrer to said complaint: 


Demurrer of Kinna & Bliss. 
Title of cause. ‘Title of court. 

Now comes the defendants, John Kinna and Lucien W. Bliss, by 
their attorney, J. H. Shober, and demurs to the complaint of plaintiff 
herein, and for cause of demurrer state— 

1. That said complaint does not state facts sufficient to constitute 
a cause of action. 


J. H. SHOBER, 


Attorney for Kinna & Bliss. 


And on the 3rd day of September the defendant Hammer filed 
the following demurrer : 
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9 Demurrer of A. O. Hammer.’ 
Title of cause. ‘Title of court. 


Now comes the defendant, Auge O. Hammer, and demurs to the 
complaint of the plaintiff herein for the reason that the same does 
not state facts sufficient to constitute a cause of action. 

| EK. W. & J. K. TOOLE, 
kor Defendant Hammer. 


And said demurrer coming on to be heard the same was by de- 
fendant Hammer withdrawn, and leave was taken to file an answer 
on behalf of said defendant to the complaint. 

And on the 12th day of November, 1883, by leave of court, said 
defendant Hammer filed the following answer to plaintiff’s com- 
plaint herein : 


10 Answer of Def’t Hammer. 


Title of cause. Title of court. 


Now comes the defendant, Auge O. Hammer, and, for his separate 
answer to the plaintiff’s complaint herein, says: 

First. That as to the matters set up in the first subdivision of said 
complaint he has not sufficient information upon which to form a 
belief, and therefore denies that the said defendant ever was or is a 
a body politic and corporate, or that it has duly complied with the 
laws of Montana Territory relative to foreign incorporations. 

Second. Denies that said plaintiff is the owner of all that certain 
quartz lode mining claim mentioned and described in said complaint 
or any part thereof, or that said plaintiff is now or for a long time 
has been in the possession of said premises or any part thereof, or 
that it or its predecessors in interest have been ever since the dis- 
covery or location thereof in possession of the same or any part 
thereof, or that they or it are or were entitled to the possession 

thereof. 
11 Third. Denies that this defendant, at the time in said com- 
plaint alleged or at any other time, assumed to relocate the 
said premises or caused any location thereof to be recorded in the 
records of said Lewis & Clarke county under the name of the Kinna 
lode or otherwise. 

Fourth. Denies that the claim of this defendant is without right 
or that this defendant has not any estate, title, interest, or right to 
the possession of said premises or mining claim. 

Fifth. And said defendant, further answering, alleges that at all 
the times hereinafter mentioned he was and still is a citizen of the 
United States, and that on the first day of January, A. D. 1883, one 
Iner Wolf, then being a citizen of the United States and entitled to 
locate, hold, and enjoy vacant mineral lands of the United States, 
entered upon the said premises in plaintiff’s complaint described, 
the same then and there being vacant mineral lands of the United 
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States, and discovered thereon a vein or lode of quartz bearing sil- 

ver and other precious metals and designated and named 
12 the same the “ Kinna lode,” and thereupon the said Iner 

Wolf staked and marked the same upon the surface thereof, 
so that the same could be readily traced by reference to permanent 
monuments and boundaries; and thereafter, to wit, on the — day of 
January, A. D. 1883, the notice of location and declaratory state- 
ment of said discovery and claim was duly filed for record with the 
county recorder of Lewis and Clarke county, Montana Territory, under 
oath, containing a sufficient and true description thereof, and in all 
other respects fully complied with the laws of Congress and of the 
Territory of Montana in the location and claim thereof. 

Sixth. That thereafter, to wit, on the — day of January, A. D. 
1885, this defendant became the purchaser of said premises from the 
said Iner Wolf, and ever since the first day of January, A. D. 1883, 
this defendant and his predecessor in interest has been the owner of, 
held possession, and duly represented said “ Kinna lode,” and ever 

since said time this defendant has been and now is entitled 
15 to the possession of the same. 

Seventh. That whatever claim the said plaintiff ever had, 
if any, to said premises became and was, prior to the first day of 
January, A. D. 1883, forfeited and of no avail, and since which time 
it has not had any estate, right, title, interest, or possession in or to 


said premises, if it ever had any interest therein. 


Wherefore this defendant prays that his claim and title to said 
premises and the possession thereof. be adjudged to be good and per- 
fect, and that the said claim of the plaintiff and the other defend- 
ants in this action be adjudged to be invalid and of no effect, & for 
costs of suit. 

KE. W. & J. K. TOOLE, 
Attys for Defendant Hammer. 


TERRITORY OF Montana, Lewis & Clarke County : 


Auge O. Hammer makes oath and says that he is the defendant 

answering herein; that he has heard read the foregoing answer and 

knows the contents; that the same is true of his own knowl- 

14 edge, except as to those matters stated on information and 
belief, and as to those he believes it to be true. 


AUGE O. HAMMER. 


Subscribed and sworn to before me this 12th day of November, 
1883. ; 
JOS. K. TOOLE, 
Notary Public, M. T. 


And on the 16th day of November, 1883, said plaintiff filed the 
following replication : 
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Replication. 
Title of cause. Title of court. 


Now comes the plaintiff and, replying to the answer of the said 
Auge O. Hammer— o 

1. Denies that on the 1st day of January, 1883, or at any other 
time since the discovery of said Garfield lode, that the premises 
whereon defendant’s predecessor in interest pretended to locate his 
so-called Kinna lode were vacant mineral lands of the United 
States. 

2. Denies that defendant and his predecessor in interest or 
15 either or both of them are the owners of the premises whereon 
the said pretended Kinna lode is located or any part or por- 

tion thereof. | 

3. Denies that the said Iner Wulff, on the said 1st day of January, 
1883, or at any other time, ever discovered any vein or lode of 
quartz bearing silver or other precious metals upon said premises or 
any part thereof. 

4. Denies that said defendant ever purchased said premises of or 
from said Wulff. 

5. Denies that, on the 1st day of January, A. D. 1883, or at any 
other time, the plaintiff’s right to the possession of said premises or 
the said Garfield lode became or was forfeited or of no avail in any 
way or manner whatever. 

Wherefore plaintiff prays judgment as in its complaint herein. 

SANDERS & CULLEN, 
Attorneys for Plaintiff. 
Here follows verification. 


16 And afterwards, to wit, at the November term of said court, 

said cause coming on to be heard and a jury empaneled to 
try the issues joined by the aforesaid pleadings, the said plaintiff, to 
support the issues on his part, introduced the following evidence, 
to wit: 


Plaintiff’s Evidence. 


THomAs McDonatp, a competent witness, testified that “ he was 
employed by one William Schollar to represent the Garfield mining 
claim in the year 1882; that he worked during the summer of said 
year on the same for said purpose; that he worked twenty-one days 
in May in the prospect shaft and two other places, and twelve days 
in August in discovery shaft, all in said year; that he boarded him- 
self and was paid for said work one hundred and thirty-seven dol- 
lars; that he lived in Cataract and came over the trail to the Gar- 
field in May, when he did the first work; the discovery shaft was 

about fourteen feet deep; found no snow to interfere in going 
17 across to the mine, and was paid by Mr. Schollar, who hired 
me. Wages were about five dollars per day. 
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WiL_iaAM Scuorrar testified to hiring McDonald for the purposes 
of representing said mining claim, and that he started there for that 
purpose, and that he paid him for it, and that there were some 
building and considerable improvements on the claim—in all of 
the value of $12,000 to $14,000. 


Wurpp-e testified that he saw McDonald about the time men- 
tioned pass his cabin, going in the direction of the claim, and that 
he (Whipple) worked one day on it. He further testified that he 
was acquainted with the prices usually paid for doing representative 
work in the vicinity of the Garfield mine, and that it was $5.00 per 
day ; that where the miner boarded himself the work was reasonably 
worth five dollars per day. 


MArsH testified that he surveyed the claim in 1882 for a patent; 
: was paid ninety-five dollars for it; this did not include 
18 assistance had in the survey. 


Joun T. Moraan testified that he was a partner of McDonald 
at the time he claimed to do the work on the Garfield mine, and 
went with him a part of the way, to within 3 or 4 miles of the Gar- 
field mine, in May, 1882; he paid me $50.00 for my share. Witness 
aiso testified that on one occasion he had visited the witness MecDon- 
ald while he (McDonald) was at work on the Garfield lode, which 
was some time in the month of August, 1882; that he found McDon- 
ald at work on said lode claim at a point four or five hundred feet 
west of the discovery shaft; that said McDonald had sunk a hole 
at said point nine or ten feet deep,and had disclosed the lead at said 
point. 


WHIPPLE recalled: “ Was paid for posting notice on application 
for patent, in 1882, fifteen dollars.” 


Joun T. Grayson testified that he was the superintendent 

19 of the Garfield Mining and Milling Company; that he pur- 
chased said Garfield lode of Julius Horst e al. at the date 
mentioned in their deed of the property to him; that at the time 
of such purchase his said grantors were in the quiet and peaceable 
possession of said Garfield Lode mining claim and the whole and 
every part thereof; that the boundaries of said claim were clearly 
marked upon the surface by stakes set at the corners thereof and 
elsewhere on said boundaries, and that said boundaries could be 
readily traced ; that there was discovered thereon a lode of quartz 
rock in place, bearing gold and silver, such vein having at least one 
well-defined wall; that he held the quiet and peaceable possession 
of said lode up to the date of his conveyance thereof tothe plaintiff, 
and that the improvements on said claim made by plaintiff and its 
predecessors in interest had cost from ten to fourteen thousand dol- 
lars; that as such superintendent of plaintiff he paid for represent- 
ing said mine in 1882 the sum of $1357.00, and also caused said 
lode to be surveyed for a patent and made application there- 

20 for in said year, expending for this purpose about the sum of 


$150.00. 
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Here plaintiff offered in evidence the certificate of incorporation 
filed with the recorder of Lewis & Clarke county, M. T. 


Defendants objected for the reason that the same was not properly 
authenticated as required by law, and was not in conformity with 
the law applicable thereto, and was a copy and the original not ac- 
counted for; which objection was overruled, and the defendant then 
and there excepted, and said certificate — admitted ; which certificate 
is as follows, to wit: 


Certificate of Incorporation. 


TERRITORY OF MONTANA, a 
County of Lewis & Clarke, j ~° 


We, John Kinna, Anton M. Holter, Henry M. Parchen, Rob't C. 
Wallace, Julius Horst, Jasper A. Viall, and John T. Grayson, all of 
the county of Lewis & Clarke and Territory of Montana, do by these 
presents, pursuant to and in conformity with chapter 18 of the act 

of the Legislative Assembly of the Territory of Montana, 
21 passed on the twelfth day of January, one thousand eight 

hundred and seventy-two, entitled “An act revising, re-enact- 
ing, and codifying the general and permanent laws of Montana 
Territory and the several acts of the said Legislative Assembly 
amendatory thereof,” associate ourselves together and form a com- 
pany under the name and style of Garfield Mining and Milling 
Company of Montana, and the following are hereby declared to be— 


The corporate name of the said company. 

The objects for which the company is formed. 

The amount of the capital stock of the said company. 

The number of shares of which the said capital stock of the com- 
pany shall consist. 

The term of existence of company. 

The number of trustees and their names. 

Who shall manage the concerns of the said company for the first 
three months. 

The name of the city, town, and county in which the operations 
of the said company are to be carried on. 

1. The corporate name of the said company is hereby de- 
22 clared to be Garfield Mining and Milling Company of Mon- 
tana. 

2. The objects for which the company is formed are as follows: 
“The mining and milling of ores from the Garfield mine, in the 
county of Lewis & Clarke, M. T., and such other mines as the com- 
pany may purchase, lease, or otherwise become possessed of; the 
purchase and sale of ores, making and erecting all necessary ma- 
chinery and improvements, and doing all things necessary for the 
purposes aforesaid. 


3. The capital stock of the said company shall be two millions 


($2,000,000) dollars, which shall be divided into one hundred thou- 
sand shares of twenty dollars each. 


late te ome onde 
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4. 'The said company shall commence on the 10th day of March, 
in the year one thousand eight hundred and eighty-one, and shall 
continue in existence for the term of twenty years. 

5. The number of trustees shall be seven and their names are 
John Kinna, Anton M. Holter, Henry M. Parchen, Robert C. Wal- 
lace, John T. Grayson, Julius Horst, and Jasper A. Viall. 

The names of those who shall manage the concerns of the 
said company for the first three months are John Kinna, 
Anton M. Holter, Henry M. Parchen, Robert C. Wallace, 
John T. Grayson, Julius Horst, and Jasper A. Viall. 

6. The name of the city, town, or locality, and county in which 
the operations of the said company are to be carried on is Helena, 
Lewis & Clarke county, Montana Territory. 

Witness our hands and seals this 10 day of March, 1881. 

JOHN T. GRAYSON, SEAL. |] 
JOHN KINNA. "| SEAL. 
ROB’T C. WALLACE. "SEAL. | 
HENRY M. PARCHEN. [seat.) 
JASPER A. VIALL. SEAL. 
JULIUS HORST. SEAL. 
ANTON M. HOLTER. SEAL. | 


+) 
23 


TERRITORY OF MoNnTANA, pain 
County of Lewis & Clarke, {| ~~ 


On the 10th day of March, in the year one thousand ‘eight hun- 
dred and eighty-one, before me, W. Ek. Cullen,a notary publie within 
and for said Territory, personally came John Kinna, Anton M. 

Holter, Henry M. Parchen, Rob’t C. Wallace, John T. Gray- 
24 & 25 son, Julius Horst, and Jasper A. Viall, known to me to be 
the individuals described in and who executed the forego- 
ing instrument, and who then each acknowledged thatthey executed 
the same freely and voluntarily and for the uses and purposes therein 
expressed. 
[SEAL. | W. E. CULLEN, 
Notary Public, M. T. 


Endorsed: Filed the 12th day of March, 1881. O. B. Totten, 
county clerk. 


Plaintiff then, under proper objections of defendant, offered in evi- 
dence certain county records; which objections were overruled, and 
to which ruling defendant excepted, and thereupon said records 

were admitted and were as follows, to wit: 
26 Plaintiff then, under proper objections of defendant, offered 

in evidence papers purporting to be the certificate of incor- 
poration of plaintiff and its predecessor in interest, which objections 
were that the same were not properly acknowledged or authenticated ; 
which objections were overruled, and to which ruling defendant ex- 
cepted, and thereupon said records were admitted and were as fol- 
lows, to wit: 


2—207 
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Certificate of Incorporation of the Garfield Mining & Milling Co. 


We, the undersigned, Milton I. Latham, Edwin R. Weely, Luther 
C. Voorhies, William N. Coler, Jr., and De Lacey Loucks, all of the 
city of New York, desiring to form a company for the purpose of 
mining and milling gold and silver ores and such other ores as may 
be found in connection therewith and of purchasing or leasing 
mines for the purpose of carrying on its business and of selling or 
leasing mines to others and of doing all things necessary and proper 
therefor in Lewis & Clarke county, in the Territory of Montana, in 

the United States of America, pursuant to the provisions of 
27 the act of the Legislature of New York entitled “An act to 

authorize the formation of corporations for manufacturing, 
mining, mechanical, or chemical purposes,” passed February 17, 
1848, and of the acts amendatory thereof and supplemental thereto, 
do, for the-purpose of forming said company, certify as follows : 

First. The corporate name “of said company shall be the Garfield 
Mining and Milling Company. 

Second. The object- of which said company is formed are mining 
gold and silver ores and such other ores as may be found in connec- 
tion therewith and purchasing or leasing mines for the purpose of 
carrying on its business and selling or leasing mines to others and 
doing all things necessary and proper for carrying on its said busi- 
ness in Lewis and Clarke county, in the Territory of Montana, of the 
United States of America. 

Third. The capital stock of said company shall consist of one hun- 
dred thousand shares of the value of twenty dollars each, amount- 
ing in the aggregate to two millions of dollars. 

fourth. The term of the existence of said company shall be fifty 
years. 

Fifth. The number of the trustees or directors of said company 

shall be five. 
28 Sixth. The names of the trustees or directors who shall 
manage the concerns of said company during the first year 
are Milton 8. Latham, De Lacey Loucks, W illiam N. Coler, Jr., 
Luther C. Voorhies, Edwin R. Neeley. 

Seventh. The principal office for managing the affairs of said 
company is to be situated in the city of New Y ork, and the princi- 
pal part of the business of said company within this State is to be 
transacted in the city and county of New York, and the company is 
formed for the purpose of carrying on some part of its business in 
Lewis and Clarke county, in the Territory of Montana, of the United 
States of America. 

In witness whereof we have hereunto set our hands and se: als, at 
the city of New York, this eleventh day of October, in the year 
eighteen hundred and eighty-one. 


MILTON J. LATHAM. [seat._ 
ED. R. NEELY. SEAL. 
L. C. VOORHIES. SEAL. |] 
W. N. COLER, Jr. (SEAL. 
In presence of— De LACY LOUCKS. [SEAL. | 


FREDERICK H. MAN. 
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STATE OF New York, City & County of New York: 


29 On this eleventh day of October, 1881, before me person- 

ally appeared Milton I. Latham, Edwin R. Neely, Luther C. 
Voorhies, William N. Coler, Jr., and De Lacy Loucks, to me person- 
ally known and known to me to be the individuals described in and 
who executed the foregoing instrument, and severally acknowledged 
to me that they executed the same. 

FREDERICK H. MAN, 
Notary Public, City & County of New York. 


STATE OF New York, |[_. 
City & County of New York, f °°’ 

I, William A. Builer, clerk of the city and county of New York, 
and also clerk of the supreme court of the said city and county, the 
same being a court of record, do hereby certify that Frederick H. 
Man, whose name is subscribed to the certificate of the proof or ac- 
knowledgement of the annexéd instrument, and thereon written, 
was at the time of taking such proofand acknowledgement a notary 
public in and for the city and county of New York, dwelling in the 
said city, commissioned and sworn and duly authorized to take the 

same; and, further, that Iam well acquainted with the hand- 
30) writing of said notary and verily beleive that the signature 

to the said certificate of proof or acknowledgement is genu- 
ine. I further certify that said instrument is executed and acknowl- 
edged according to the laws of the State of New York. 

In testimony whereof I have hereunto set my hand and affixed 
my seal of the said court and county the llth day of Oct., 1881. 
| WM. A. BUTLER, Clerk. 


STATE OF New York, City & County of New York: 


I, William A. Butler, clerk of the said city and county, and clerk 
of the supreme court of said State for said county, do certify that I 
have compared the preceeding with the original certificate of incor- 
poration of the Garfield Mining and Milling Company, on file in my 
office, and that the same is a correct duplicate therefrom and of the 
whole of such original. 

Endorsed, filed, and recorded 11th Oct., 1881. 

In witness whereof I have hereunto subscribed my hand and 
affixed my official seal this 11th day of Oct., 1881. 

[SEAL. | WM. A. BUTLER, Clerk. 


3 STATE OF NEw YORK, 388: 
OvrFrice OF THE SECRETARY OF STATE. 

[ have compared the preceding with the duplicate original cer- 
tificate of incorporation of Garfield Mining and Milling Company, 
with acknowledgement thereto annexed, filed and recorded in this 
office on the twelfth day of October, L881, and do hereby certify the 
same to be a correct transcript therefrom and of the whole of the 
said original. 
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Witness my hand and the seal of office of the secretary of state, 
at the city of Albany, this 12th day of October, one thousand eight 
hundred and eighty-one. . 

JOSEPH B. CARR, 
Secretary of State. 


STATE OF NEw YORK, |... 
City & County of New York, f°’ 

I, Charles Nettleton, a commissioner for the Territory of Montana, a 
duly appointed, commissioned, and sworn, and dwelling in said city 
of New York, do hereby certify that I have this day carefully exam- 
ined and compared the foregoing copy of a certain instrument, to 

wit, certificate of incorporation of the Garfield Mining and 
32 Milling Company, and certificate endorsed thereon, of which 
the foregoing purports to be copies, and, after such examina- 
tion and comparison, I hereby further certify that the foregoing is 
a true & correct copy of the said original instrument. and of the 
whole thereof. | 

In witness whereof I have hereunto set my hand and affixed my 

official seal this 11th day of November, A. D. 1881. 
[ Commissioner’- Seal. ] 
CHARLES NETTLETON, 
Commissioner for Montana Territory in New York, 
117 Broadway, N. Y. City. 


Filed & recorded 2Jst Nov., A. D. 1881, at 10 o’clock a. m. 
QO. B. TOTTEN, Recorder. 


Plaintiff offered in evidence the following copies of deeds on rec- 
ord in the county recorder’s office, which were, respectively, objected 
to by defendant because the originals were not accounted for or 
shown to be lost; which objections were overruled, and to which 
ruling defendant then and there excepted, and said copies — ad- 
mitted accordingly, and which said deeds are as follows, to wit: 


33 Julius Horst et al. to John T. Grayson. 


This indenture, made the twenty-first day of April, in the year of 
our Lord one thousand eight hundred and eighty-one, between 
Julius Horst and Eugene F. Hardin, of Helena, M.-T., the parties of 
the first part, and John T. Grayson, of same place, the party of the 
second part, witnesseth: P= 

That the said parties of the first part, for and in consideration of 
the sum of twelve thousand dollars, lawful money of the United 
States of America, to them in hand paid by the said party of the 
second part, the receipt whereof is hereby acknowledged, have 
granted, bargained, sold, and conveyed, and by these presents 
do grant, bargain, sell, and convey, unto the said party of the 
second part and to his heirs and assigns forever the following- 
described real estate and quartz mining lode claim situate, lying, 
and being in the county of Lewis and Clarke, in the Territory 


_- 
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of Montana, to wit: One undivided one-fourth interest in and 
to the Garfield Lode claim, situate about fifteen hundred feet 
south of Vaughan’s Little Jennie mine, in the Vaughan mining 
district, in said county, the said Garfield lode being fifteen hun- 
dred feet in length by six hundred feet in width and 
34 being bounded as follows, to wit: Commencing at discovery 
stake and running thence fifiy (50) — east to a stake in the 
center of said lode; thence north three hundred ‘feet to a stake 
marked “A;” thence west fifteen hundred (1,000) — to a stake 
marked “B:;” thence south six hundred feet to a stake marked “C;” 
thence east fifteen hundred (1,500) feet to a stake. marked “ D;” 
thence north three hundred (3U0) feet to said center stake, a notice 
of location of said Garfield lode being recorded in Book E of Lodes, 
page- 469 & 470, of records of Lewis & Clarke Co., M. T., which said 
record is hereby referred to for more definite description, together 
with all and singular the tenements, hereditaments, and appurte- 
nances thereunto belonging or in anywise appertaining, and the 
reversion and reversions, remainder and remainders, rents, issues, 
and profits thereof, and also all the estate, right, title, interest, right 
of entry and of possession, property, possession, claim, and demand 
whatsoever, as well in law as in equity, of the said parties of the 
first part of, in, or to the said premises and every part and parcel 
thereof, with the appurtenances; to have and to hold 
30 all and singular the said premises, together with the ap- 
purtenances, unto the said party of the second part and to 
his heirs and assigns forever. 
In witness whereof the said parties of the first part have hereunto 
set their hands and seals the day and year first above written. 
JULIUS HORST. en, 
EUGENE F. HORDIN. Sem 


Signed, sealed, & delivered in presence of— 


I. B. PORTER. 


TERRITORY OF MONTANA, oe 
County of Lewis & Clarke, {°° 
On this twenty-first day of April, A. D. one thousand eight hun- 
dred and eighty-one, personally appeared before me, I. B. Porter, a 
notary public in and for the said county of Lewis and Clarke and 
Territory of Montana, Julius Horst & Eugene F. Hardin, whose 
names are subscribed to the annexed instrument as parties thereto, 
personally known to me te be the same persons described in and 
who executed the said annexed instrument as parties thereto, and 
each for himself acknowleged to me that they severally and each 
for himself executed the same freely and voluntarily and for the 
uses and purposes therein mentioned. 
36 In witness whereof I have hereunto set my hand and affixed 
my official seal the day and year in this certificate first above 
written. 
[SEAL OF NOTARY. | I. B. PORTER, 
: Notary Public, Montana Territory. 
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Filed & recorded April 21, 1881, at 2 o’clock p. 1 
O. B. ri OTTEN, 
County Recorder. 
Horst et al. t- Grayson. 


This indenture, made this 3rd day of December, A. D. 1880, between 
Julius Horst and Eugene F. Hardin, of the county of Lewis & Clarke 
and Territory of Montana, the parties of the first part, and John T. 
Grayson, of the city and county of San Francisco, in the State of 
California, the party of the second part, witnesseth : 

That the said parties of the first part, in consideration of the sum 
of twenty thousand dollars, lawful money of the United States, the 
receipt whereof is hereby confessed, have granted, bargained, and 
sold, and do by these presents grant, bargain, sell, and convey, unto 
the said party of the second part and to his heirs and assigns for- 

ever all and singular the following-described quartz mining 
O7 property, to wit: The undivided three-fourths of that certain 

quartz mining claim situate, lying, and being in the Vaughan 
mining district, in the county of Lewis & Clarke and Territory of 
Montana, and commonly known and called the Garfield lode, under 
which said name the said lode was, on the 26th day of August, A. 
D. 1880, recorded in the office of the county recorder of said Lewis 
& Clarke county by said parties of the first part, in Book E of Lodes, 
on page 469, of said records, and also an undivided three-fourths of 
the Garfield Lode mill site, situated about one-half mile northeast 
from said lode, together with all and singular the rights, privileges, 
and franchises thereunto belonging or in anywise appertaining, and 
also in all the dips, spurs, and angles of said mining claim and in 
the quartz rock, metals, ores, and minerals therein or thereon con- 
tained; to have and to hold, together with the appurtenances, to the 
said party of the second part and to his heirs and assigns forever. 

In testimony whereof the parties of the first part have hereunto 

subscribed their names the day and year above written. 
38 ~- In presence of— 
JULIUS HORST. 
E. F. HARDIN. 


TERRITORY OF MONTANA, |... 
County of Jefferson, pes: 

On this the sixth day of December, A. D. one thousand eight hun- 
dred and eighty, personally appeared before me, E. R. Dean, a notary 
public in and for said county, Julius Horst & E. F. Hardin, whose 
names are subscribed to the annexed instrument as parties thereto, 
personally known to me to be the same persons described in and 
who executed the said annexed instrument as parties thereto, and 
duly acknowledged to me that — executed the same freely and vol- 
untarily and for the uses and purposes therein mentioned. 

In witness whereof I have hereunto set my hand and affixed my 
official seal the day and year in this certificate first above written. 

[NOTARIAL SEAL. ] E. R. DEAN, 
Notary Public. 


=> 
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Filed & recorded Dec’r 6, 1880, at 2.45 o’clock p. m. 
O. B. TOTTEN, 
County Recorder. 


39 Grayson & wife to Garfield M. & M. Co. 


This indenture, made on the twenty-sixth day of April, in 
the year of our Lord one thousand eight hundred and eighty-one, 
between John T. Grayson and Lizzie T. Grayson, his wife, of Helena, 
M.'T., the parties of the first part,and the Garfield Mining and Mill- 
ing Company of Montana, a body corporate and politic, the party of 
the second part, witnesseth: That the said parties of the first part, 
for and in consideration of tue sum of one dollar, lawful money of 
the United States of America, to them in hand paid by the said 
party of the second part, the receipt whereof is hereby acknowledged, 
have remised, released, and forever quitclaimed, and by these 
presents do remise, release, and forever quitclaim, unto the said party 
of the second part and to its assigns all and singular that certain 
quartz mining claim situate, lying, and being about fifteen 
hundred (1,500) feet south of Vaughan’s Little Jennie mine, in 
the Vaughan mining district, in the county of Lewis and Clarke, 
in the Territory of Montana, and commonly known and called 
the Garfield lode, said lode mining claim being fifteen hundred 

feet in length by six hundred (600) feet in, width and 
40) being bounded as follows, to wit: Commencing at discovery 
stake and running thence fifty (50) — east to a stake in the cen- 
ter of said lode; thence north three hundred (300) feet to astake marked 
“A;” thence west fifteen hundred (1,500) feet to a stake marked 
“B;” thence south six hundred feet to a stake marked “ C;” thence 
east fifteen hundred (1,500) feet to a stake marked “D;” thence 
north three hundred (300) — to said center stake, together with all 
the dips, spurs, and angles, and also all the metals, ores, gold and 
silver bearing quartz, rock, and earth therein, and all the rights, 
privileges, and franchises thereto incident, appendant, and appur- 
tenant, or therewith usually had and enjoyed, and all and singular 
the tenements, hereditaments, and appurtenances thereto belonging 
or in anywise appertaining, and the rents, issues, and profits thereof, 
and also all the estate, right, title, interest, property, possession, claim, 
and demand whatsoever, as well in law asin equity, of the said par- 
ties of the first part of, in, or to the said premises and every part 
and parcel thereof, with the appurtenances: 
To have and to hold all and singular the said premises, 
41 together with the appurtenances and privileges thereto inci- 
dent, unto the said party of the second part, its assigns, for- 
ever. 

In witness whereof the said parties of the first part have hereunto 
set their hands and seals the day and year first above written. 

JOHN 'T. GRAYSON. SEAL |. 
LIZZIE T. GRAYSON. a 
Signed, sealed, & delivered in the presence of— 
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TERRITORY OF MONTANA, aR 
County of Lewis & Clarke, { we 
On this twenty-sixth day of April, A. D. one thousand eight hun- 
dred and eighty-one, personally appeared before me, |. B. Porter, a 
notary public in and for said county and Territory, John T. Gray- 
son and Lizzie T. Grayson, his wife, whose names are subscribed to 
the annexed instrument as parties thereto, personally known to me 
to be the same persons described in and who executed the said an- 
nexed instrument as parties thereto, and who each of them acknowl- 
edged to me that they each of them, respectively, executed the same 
freely and voluntarily and for the uses and purposes therein men- 
tioned; and the said Lizzie T. Grayson, wife of the said John 
42 T. Grayson, having been by me first made acquainted with 
the contents of said instrument, acknowledged to me, on ex- 
amination apart from and without the hearing of her husband, that 
she executed the same freely and voluntarily, without fear or com- 
pulsion or undue influence of her husband, and that she does not 
wish to retract the execution of the same. 
In witness whereof [ have hereunto set my hand and affixed my 
official seal the day and year in this certificate first above written. 
I. B. PORTER, 
Notary Public, Montana Territory. 
Filed & recorded April 27, 1881, at 10.45 o’clock a. m. 
O. B. TOTTEN, 
County Recorder. 


Here plaintiff offered in evidence the record of location of the 
Gartield mine, which was objected to by defendant for — that it was 
not in the form required by law, did not contain such a description 
of the property as was required by law, and because the same did 

not refer to such natural objects or permanent monuments 
43 as would identify the claim ; which objection was overruled, 

& to which defendant excepted; said notice of location — 
admitted, and is as follows, to wit: 


Garfield Lode. Notice of Location. 


Notice is hereby given that the undersigned, having complied 
with the requirements of chapter six of title thirty-two of the Re- 
vised Statutes of the United States and the local customs, laws, and 
regulations, has located fifteen hundred (1,500) linear feet on the 
above-named lode, situated in Vaughan mining district, Lewis and 
Clarke county, Montana Territory, and described as follows: Com- 
mencing at discovery stake, running fifty feet east to center stake; 
then three hundred feet north to stake “A;” thence fifteen hundred 
feet west to stake “ B;” thence six hundred feet south to stake “C” 
and fifteen hundred feet east to stake “ D” and three hundred feet 
north to place of commencement. ‘This lode is located about fifteen 
hundred feet south of Vaughan’s Little Jennie mine and described 

and located on the 4th day of July, 1880. 
44 JULIUS HORST. 
E. F. HARDIN. 
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TERRITORY OF MONTANA, a 
County of Lewis & Clarke, by 


Julius Horst, being first duly sworn, says that he and his colocator 
are citizens of the United States, over the age of twenty-one years ; 
that said location is made in good faith, and ‘matters as stated in the 
foregoing notice of location by him subscribed are true. 


JULIUS HORST. 


Subscribed and sworn to before me this a? ., of August, 1880. 
[COUNTY SEAL. } O. B. TOTTEN, 
County Clerk. 


Filed & recorded Aug. 26, 1880, at 3 o’clock p. m. 
O. B. TOTTEN, 
County Recorder. 
Whereupon plaintiff rested. 


And the defendant Herman, to support the issues on his side, pro- 
duced a witness named Jacop FrouNeEr, who testified as follows, to 
wit: 

45 JacoB Frouner: “I am well acquainted with the Garfield 

mining claim; was over the claim in 1881 and know what 
work was done on the claim that year, and that he had been there 
again in June, July, and August, 1882.” 


Defendant then asked of said witness the following question: 


“From the examination you made of the discovery shaft in 1881 
and in June, July, and August, 1882, are vou able to state whether 
you would have known it if any work had been done in June, 1882 
in said shaft?” 

Which was objected to by plaintiff. Objection sustained, and de- 
fendant excepted. Taken. 


Bill of Exception “A.” 
Title of cause. ‘Title of court. 


“ Be it remembered that among the proceedings had and done in 
the above-entitled cause were the following, to wit: The defendant - 
having introduced proof tending to show that no work had been 

done in the discuvery shaft on the claim in dispute, and that 
46 the witness had seen and examined the said shaft in the fall 

of 1881 and in June, July, and August, 1882, thereupon the 
the defendant offered to prove from the examination he had made 
of said shaft during the times aforesaid that if any work had been 
done therein in 1882, prior to August, 1882, he would have known it, 
the plaintiff theretofore having given evidence that from 10 to 13 
days’ work had been done in said shaft in June, 1882, and for that 
purpose defendant, by his counsel, asked the witness the following 
question : 
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“From the examination you made of the discovery shaft in 1881 
and in June, July, and August, 1882, ere you able to state whether 
or not you would have known it if any work had been done in June, 
1882, in said shaft?” 


To the asking of which question the plaintiff then and there ob- 
jected ; which objection was by the court sustained ; to which ruling 
the defendant then and there duly excepted, and this his bill of ex- 
ception is signed and sealed accordingly. 

D. 8S. WADE, Judge. 


47 And thereafter defendant produced as witnesses in his be- 
half— 


CHARLES OrtH, who testified that he was familiar with the ground 
and lode claim in controversy and was familiar with it during the 
years 1881 and 1882, and that there had been no work done on said 
claim in 1882; that he is acquainted with the witness, Thomas 
McDonald ; that he saw him near said claim in 1882, about August. 
He said the Garfield had not been represented in 1882. 


A. J. ARNoLD testified that he met McDonald at the time men- 
tioned by “Orth.” He said he had been up to the Garfield, but 
that there was no provisions or tools there and he would not stay. 


Iner Wo rr testified that he was familiar with the Garfield min- 
ing claim and had been ever since it was discovered ; that he was on it 
frequently in 1881 and in July and August, 1882; that he had dur- 

ing those vears frequently examined the discovery shaft, and 
48 that no work had been done on the discovery shaft in 1882; 

that he is a miner of large experience and familiar with min- 
ing work and earth, and that, in his best judgment, there had never 
been any work done on that claim in 1882, and that as to discovery 
shaft he was positive. 


Defendant then introduced in evidence his record of location of 
the “Kinna lode” as.follows, to wit: 


Kinna Lode. 


Notice of location and declaratory statement of and claim to quartz 
lode mining claim Kinna Lode mining claim, no organized min- 
ing district, but called “ Vaughan’s,” Lewis & Clarke and Jeffer- 
son counties, Montana Territory. 


The undersigned, who are citizens of the United States, hereby 
declare to all persons concerned that he has discovered a vein or 
lode within the limits of the claim hereby located, and in said lode 
a vein or crevice of quartz or ore with at least one well-defined wall, 

and that he has this Ist day of January, A. D. 1883, located, 
49 and do- hereby locate and claim,under and by virtue of 
chapter six of title thirty-two of the Revised Statutes of the 
United States and laws amendatory thereto, and the laws of the 
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Territory of Montana, a mining claim upon said lode or vein, to be 
designated and named the Kinna quartz lode mining claim, ex- 
tending along said vein or lode 1,450 feet in a westerly direction 
and 50 feet in an easterly direction from the center of the discovery 
shaft, a similar notice, and 300 feet on said side from the middle or 
center of said lode or vein at the surface, comprising in all 1,500 
feet in length along said vein or lode and 600 feet in width, with 
all the rights and privileges as to surface ground and lodes, veins, 
or ledges within the boundaries of said claim and otherwise, and 
the metals, minerals, and valuable deposits of every kind contained 
in said veins, lodes, or ledges or within said boundaries, which 
are given or allowed by the laws of the United States afore- 
said or of the Territory of Montana. The mining claims 
hereby located is situated in no organized mining district, 
ealled Vaughan’s, Lewis & Clarke county, Montana Ter- 
oO” ritory, and partly in Jefferson county, Montana, and the 
same Is a relocation of what was formerly known as the 
Garfield lode. The adjoining claims are the Independent Lode 
claim on the east, French lode claim on the southeast. This loca- 
tion is distinctly marked on the ground, so that its boundaries can 
be readily traced, by a substantial stake set at discovery shaft, 
where this notice and statement is posted, this Ist day of January, 
A. D. 1883, and by substantial posts and monuments at each corner 
of the claim,and the exterior boundaries of the claim, as marked by 
said posts and monuments, are as follows, to wit: Beginning at dis- 
covery claim stake and running easterly fifty feet, thence N. E. 
300 feet; thence westerly 1,500 ft.; thence southerly 600 feet; thence 
easterly 1,500 feet; thence northeasterly 300 feet; thence westerly 
50 feet to = of beginning, at each of which points is a stake 
formerly set on the ground, marked, respectively, N. E. corner, N. 
W. corner, 8S. W. corner, & S. E. corner, and discovery hole, being 
the same ‘property formerly located and claimed as the Garfield 
mine. The undersigned intends to hold this claim under and 
51 according to the laws of the United States and of the Terri- 
tory of Montana, and to record this notice and statement 
under oath in the county recorder’s oftice of said county as provided 
by law. 
Dated this 1st day of January, 1883, and signed. 
I. WULFF, 


' Locator & Claimant. 


TERRITORY OF MONTANA, ) 
' . - 4 ' he SS = 
County of Lewis & Clarke, | 


Inur Wulff, being duly sworn, says that he isof lawful age and 
the locator and claimant of the quartz lode mining claim men- 
tioned and described in the foregoing notice and statement of loca- 
tion and claim, and the person whose name is subscribed thereto as 
such locator and claimant; that he knows the contents of said 
notice and statement foregoing, and that the matters and things 


therein stated are true. 
INER WULFF. 
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Subscribed & sworn to before me this 1st day of Jan’y, 1883. 
[SEAL. | WM. WALLAC E, JR., 
Notary Public. 
Filed & recorded Jan’y 1, 1888. 
O. B. TOTTEN, 
Co. Recorder, 
Per J. A. MEEK, Deputy. 


52 Ivur Wulff to A. O. Hammer. 


This indenture, made the thirtieth day of March, in the year 
of our Lord one thousand eight hundred and eighty-three, be- 
tween Iver Wulff, of Helena city, Lewis & Clarke county, Montana 
Territory, party of the first part, and Auge O. Hammer, of the city, 
county, and Territory aforesaid, the party of the second part, wit- 
nesseth: That the said party of the first part, for and in considera- 
tion of the sum of five hundred dollars, lawful money of the United 
States of America, to him in hand paid by the said party of the 
second part, the receipt whereof is hereby acknowledged, does, by 
these presents, remise, release, and forever quitclaim unto the said 
party of the second part and to his heirs and assigns the whole of 
that certain lead or lode mining claim known as the Kinna lode, 
formerly designated as the Garfield lode, situate in the Vaughan 
mining district, in the county- of Lewis & Clarke and Jefferson and 
Territory of Montana, and more particularly described as follows, 
to wit: Beginning at discovery stake and running easterly fifty feet 

thence northeasterly three hundred feet; thence westerly fif- 
53 teen hundred feet; thence southerly six hundred feet; thence 
easterly fifteen hundred feet; thence northeasterly three hun- 
dred feet ; thence westerly fifty feet to the place of beginning, at each 
of which points there is a stake formerly set in the ground marked, 
respectively, N. E. corner, N. W. corner, S. W. corner, & S. E. corner 
and discovery hole, being the same property heretofore located and 
claimed as the Garfield Lode claim, together with all and singular 
the tenements, hereditaments, and appurtenances thereunto be- 
longing or in anywise appertaining, and the reversion aud rever- 
sions, remainder and remainders, rents, issues, and profits thereof, 
and also all the estate, right, title, interest, property, possession, claim, 
and demand whatsoever, as well in law and in equity, of the said 
party of the first part of, in, or to the said premises and every part 
and parcel thereof, with the appurtenances; to have and to hold all 
and singular the said premises, together with the appurtenances, 
unto the said party of the second part and to his heirs and assigns 
forever. 
In witness whereof the said party of the first part has here- 
o4 unto set his hand and seal the day and vear first above 


written. 
IVER WULFF. [seat] 


Signed, sealed, & delivered in the presence of— 
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TERRITORY OF MONTANA, } 
County of Lewis & Clarke, | 


> $$ ° 


On this 30th day of March, A. D. one thousand eight hundred 
and eighty-three, personally appeared before me, Wm. Wallace, Jr., 
a notary public in and for the county & Territory aforesaid, Iver 
Wulff, whose name is subscribed to the annexed instrument as a 
party thereto, personally known to me to be the same person de- 
scribed in and who executed the said annexed instrument as a. 
party thereto, and who duly acknowledged to me that he executed 
the same freely and voluntarily and for the uses and purposes 
therein mentioned. 

In witness whereof | have hereunto set my hand & affixed my 
official seal the day & year in this certificate first above written. 

[SEAL. | WM. WALLACE, Jr., 
Notary Public. 


Filed & recorded April 9, 1883, at 11.80 a. m. 
O. B. TOTTEN, 
County Recorder. 
D0 Thereupon defendant rested. | 
And plaintiff thereupon, in rebuttal, introduced four wit- 
nesses, who testified that they were acquainted with ‘the witness 
McDonald and with his reputation for truth and veracity in the 
neighborhood in which he resided, and that his reputation was 
good, 
And thereupon the court instructed the jury as follows for the 
plaintiff : 
Plaintiff's Instructions. 


1. If you believe from the evidence in the case that prior to the 
sist day of December, A. D. 1882, the plaintiff was in the quiet 
and undisputed possession of the premises designated in the com- 
plaint as the Garfield lode, the validity of the original location of 
which is not questioned in the pleadings or testimony, claimed by 
the defendant as the “ Kinna lode ;” that the boundaries of said 
claim were so marked upon the surface as to be readily traced, and 

that theretofore there had been discovered within said 
56 boundaries a vein or lode of quartz or other rock in place 

bearing gold, silver, or other precious metals, then this con- 
stitutes a prima facie case for the plaintiff, which can only be over- 
come by the defendant by proof of subsequent abandonment or 
forfeiture or other divestiture and the acquisition of a better right 
or title by the defendant. Given. 

2. There is no conflict in the testimony that the location of this 
lode as the Garfield lode or mining claim was made subsequent to 
the passage of the act of Congress of May 10,1872. It was there- 
fore necessary for the plaintiff, in order to maintain its title to said 
premises as the Garfield lode, to expend thereon annually not less 
than one hundred dollars in labor or improvements. If the jury be- 
lieve from the evidence that the plaintiff expended the sum of one 
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hundred dollars in labor or improvements upon the Garfield lode in 

the year A. D. 1882, then the said mine was not subject to relocation 

on the Ist day of January, A. D. 1883, and your verdict should be 
for the plaintiff. Given. 

o7 3. The right of the defendant to recover in this case de- 
pends upon the forfeiture, which they allege took place, of 


plaintiff’s right to the premises by reason of the failure of plaintiff 


to expend in labor or improvement- upon the said Garfield lode th: 
sum of one hundred dollars during the year A. D. 1882. The plain- 
tiff being in possession under a location, the validity of which 1s not 
questioned, it became the duty of defendant to prove, by a clear pre- 
ponderance of testimony, that there was a forfeiture, and, unless they 
have so proved the s same to your satisfaction, your verdict should be 
for the plaintiff. Given. 

4. Strict proof of the corporate existence of The Garfield Mining 
and Milling Company, the plaintiff in this case, is not required. If 


you are satisfied from the evidence that it is in good faith acting as 


a corporation, even if it has not in all respects complied with the 
laws of the Territory governing the same, then it is a corporation de 

facto ; and if the proof further satisfies you that prior to the 
58 date of the alleged relocation of the premises in controversy 

the plaintiff was in the possession of the same and during 
the year 1882 had done work or put improvements on said mining 
claim of a value equal to or exceeding one hundred dollars, then 
the defendants would not be entitled to relocate said premises 
whether the plaintiff had complied with -territorial laws governing 
foreign incorporations or not. There are no disabilities imposed by 
law on foreign incorporations that would entitle defendants to relo- 


cate a property properly represented mining claim. The failure of 


a corporation to file certificates as required by law does not cause 
the forfeiture of the property of such corporation in this Territory 
or destroy its right to do business or to sue or be sued therein. The 
failure to file such certificates only subjects such corporation to the 
payment of the penalty provided by law, which is not a question in 
this action. Given. | 
59 5. You are the sole and exclusive judges of the credibility 
of the witnesses who have testified before you. It is your 
duty in passing upon the credibility of the testimony of the several 
witnesses who have testified before you to reconcile all the different 
parts of the testimony, if you can, and if you find it practicable to 
deduce from the evidence any theory of the case which will harmo- 
nize the testimony of all the witnesses it is your duty to adopt that 
theory rather than one which would require you to reject any of the 
testimony as intentionally false. It is only in cases where it is pal- 
pable that a witness has deliberately and intentionally testified 
falsely as to some material matter and is not corroberated by other 
evidence that a jury is warranted in disregarding his entire testi- 
mony. Given. 
6. Evidence has been offered in this case tending to show that the 
witness McDonald made certain statements out of court and to the 
witnesses Arnold and Orth which in some degree was at variance 
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with his testimony from the witness stand. In order to dis- 
60 credit a witness in this way two things are necessary: First, 

that the matter is of a point material to the issues raised by 
the pleadings in the case, and, second, that the witness actually 
made the statement imputed to liim. If these two elements do not 
exist, then the testimony does not discredit the witness in any par- 
ticular. Even should the jury be of the opinion that the witness 
had made statements to parties when not under oath, which state- 
ments were not in entire harmony with his testimony, they would 
not be justified in disregarding his testimony, but they ‘should give 
his evidence such weight as they believe it entitled to in view of all 
the facts and circumstances surrounding the case. 

Under the laws of the United States governing the procurement 
of patents for mineral lands and the instructions thereunder no 
person can obtain a patent for such lands unless at the time of the 
application therefor the legal title is shown to be in the party apply- 

ing. Given. 
61 To the filing of instruction No. 1 defendant then and 

there duly excepted for the reason that the location notice 
of the plaintiff was invalid in this, that there was no sufficient 
description contained therein and no_ proper evidence of any 
location made by plaintiff or its predecessor in interest; and because 
the court says to the jury that the validity of the original location 
is not questioned in the pleadings or evidence, whereas, in fact, the 
ownership or location is put in issue by the pleadings and the 
sufficiency of the location notice was raised by objection and excep- 
tion on the trial; which objection was overruled; to which defend- 
ant duly excepted. 

To the giving of instruction No. 3 defendant objected for the 
reason that the court does not require the plaintiff to recover on 
the strength of its own title, but compels the defendant to prove a 
forfeiture; which objection was overruled; to which ruling defend- 

ant duly excepted. 
62 To the giving of instruction No. 4 defendants duly ob- 

jected for the reason that, under the laws of this Territory, a 
strict compliance with law is required to enable plaintiff to hold or 
acquire property, and for the further reason that there could be no 
possession without a valid location, and that a de facto corporation 
could not acquire such possession ; which objection was overruled, 
and defendant then and there duly excepted thereto. 

To instruction No. 4} defendant objected for the same reason as 
No. 4, as being against law, and the court, notwithstanding said ob- 
jections, gave the said instructions: to which said defendant duly 
excepted; and thereupon the defendant requested the court in 
writing to give the following instructions: 


Defendant's Instructions. 


Title of cause. Title of court. 


1. The laws of the United States require that at least one hundred 
dollars’ worth of work shall be done annually upon the lode claims 
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that have been located since May 10,1872, and upon a failure 
63 to do such an amount of work the claim shall be open to re- 

location in the same manner as if no location thereof had 
ever been made. You are instructed that the work required to be 
done is work done for the purpose and as a means of prospecting or 
working the claim, and this will exclude from your consideration for 
this purpose all evidence of work or expense in procuring a survey 
thereof for patent. Given. 

2. It devolves upon the plaintiff to establish by a preponderance 
of the evidence that at least one hundred dollars’ worth of work was 
done on such claim in 1882 for the purpose or as a means of repre- 
senting or working or improving said claim. Given. 

3. You are instructed that any evidence before you as to expenses 
incurred and paid to any person in visiting said mine and looking 
after the property of the plaintiff will not be considered by you as 
work done on the mine or available for the purposes of representa- 

tation. Given. 
64 4. If the witness McDonald claims to have performed from 
12 to 13 days’ work in what is designated the “ discovery 
shaft,” there being but 21 days’ work, at $5.00 per day, claimed to 
have been done on the lead, it is a material fact whether this work 
in the discovery shaft was or was not done. Given. 

5. You are instructed that if you believe from the evidence that 
any witness has wilfully testified falsely to any material fact in this 
case you are at liberty to disregard the whole of such witness’es ev- 
ec as Given. 


tion, the person or persons cos Sm the same must re be hen at the 
time of such location, a citizen or citizens of the United States or 
declared their intention to become such, and if the proof fails to 

show whether such locators were citizens or had declared 
65 theirintentionsto become such you will find for the defendants. 

Refused, for the reason that the original location of the Gar- 
field mining claim is-not questioned in the pleadings or testimony. 

8. A witness is presumed to speak the truth. This presumption, 
however, may be repelled by the manner in which he testifies, by 
the character of bis testimony, or by evidence affecting his char- 
acter for truth, honesty, or integrity or his motives, or by contra- 
dictory evidence, and the jury are the exclusive judges of his credi- 
bility. Given. 

9. You are instructed that before the plaintiff could acquire any 
right to the property in controversy it was incumbent on the 
plaintiff to file with the secretary of the Territory and the recorder 
of Lewis & Clarke county their certificate of incorporation or a copy 
thereof, and, there being no proof of such facts, you will find for the 

defendant. Refused. 
66 10. The direct evidence’ of one witness who is entitled to 
full credit is sufficient for proof of any fact except perjury 
and treason. ‘This instruction is applicable alike to the witnesses 
for the plaintiff and for the defendant. Given. 
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11. The question to be determined by you is whether the neces- 
sary work was done in 1882, and not whether the plaintiff paid for 
the work ; for if the necessary work to hold the claim had not been 
done it was immaterial whether anything was paid or not. Given. 

And the court thereupon refused to give instruction No.7; to 
which refusal the defendant then and there duly objected, for the 
reason that plaintiff, under the pleadings, was bound to show every- 
thing that was necessary to make a valid location, and citizenship 
or a declaration to become such on the part of the locator was essen- 

tial, and, notwithstanding such objection, the court refused 
67 to give the same; to which defendant duly excepted. ‘The 

court refused to give instruction No. 9; to which defendant 
duly objected, for the reason that the filing of the papers mentioned 
in said instruction are made conditions precedent by the laws of 
this Territory to any foreign incorportion doing or transacting busi- 
ness in this Territory or holding or acquiring property in this Ter- 
ritory ; but the court refused to give the same; to which defendant 
excepted. All of which exceptions were taken at the time the in- 
structions were given and before the case was submitted to the 
jury. 


Specification of Errors in which Evidence is Insufficient to Justify the 
Verdict. 


The evidence is insufficient, in this— 

1. Because it fails to show that the parties who claim to have 
located the Garfield Lode claim were citizens of the United States or 
had ever declared their intentions to become such. 

2. Because the proof shows that the work necessary to represent 
said claim for the year 1882 had not been done. 


68 Errors of Law. 


The court erred in overruling defendant’s demurrer, because the 
complaint did not state facts sufficient to constitute a cause of action, 
in this, to wit, the claim being unpatented land the complaint should 
set out every fact necessary in order to show that it was entitled to 
hold and possess the land under the laws of the United States. 

The court erred in admitting in evidence copy of certificate of in- 
corporation of plaintiff, for the reason that the original was not ac- 
counted for, for the reason that the same were not properly authen- 
ticated, in this, the person who assumes to take the acknowledgement 
to the same does not attest the same with a seal and no authentica- 
‘ation appears thereto that he was qualified to take acknowledge- 
ments. 

The court erred in admitting copies of the several conveyances 

under which plaintiff claimed title, for the reason that the 
69 original- were the best evidence and they were not accounted 
for. 

The court erred in admitting in evidence copy of location of the 
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Garfield lode, for the reason that the original was not accounted for, 
and for the further reason that the same was too indefinite and did 
not contain such a description as required by law, and_ because the 
same did not refer to such natural objects or permanent monuments 
as would identify the claim. 

The court erred in refusing to allow defendant to ask of a witness the 
following question: “From the examination you made of the dis- 
covery shaft in 1881 and in June, July, and August, 1882, are you 
able to state whether vou would have known it if any work had 
been done in June, 1882, in said shaft?” for the reason that the 
question was competent and was one means of showing that no work 
had been done on the shaft during that time. 

The court erred in giving instruction No. 1, for the reason that 

the location notice under which plaintiff claimed was invalid, 
70 because it contained no sufficient description and because 

there was no evidence of a location made by any proper per- 
son, and because the court in said instruction assumes that such lo- 
cation is not questioned or put in issue by the pleadings and so 
states to the Jury. 

The court erred in giving instruction No. 3, for the reason that 
it requires defendant to prove a forfeiture of plaintiff’s title. When 
the pleadings put title in issue the plaintiff should be required to 
first show title and valid location. 

The court erred in giving instruction No. 4, for the reason that 
plaintiff could not acquire or hold property until it had complied 
with the laws of the Territory respecting incorporations, ete. 

The court erred in giving instruction No. 4}, because the court 
permits a recovery without proof of the compliance by plaintiff with 
the conditions precedent required by the laws of this Territory, 
namely, filing in the proper offices of its certificate of incorpora- 

tion. 
71 The court erred in refusing to give instruction 7 asked by 
defendant, for the reason that the mining claim in contro- 
versy was unpatented land, and before the plaintiff was entitled to 
recover it was incumbent on it to show everything that was essential 
to show a valid location, and, among others, citizenship or a decla- 
ration to become such was essential upon the part of the locator. 

The court erred in refusing to give instruction No. 9 asked for by 
defendant, for the reason that the filing of the papers mentioned in 
said instruction were essential to authorize plaintiff to acquire or 
hold said property. 

The foregoing statement, on motion for a new trial, is correct. 
Marelh 27, 1884. 
D. 8. WADE, Judge. 


Endorsed: “ Service of copy acknowledged Feb’y 19, 1884. San- 
ders & Cullen, plaintiff’s attorneys. 


72 And thereupon, under the testimony and instructions of 
the court, the cause was submitted to the jury, who, after due 
deliberation thereon, returned into court the following verdict: 
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GARFIELD Mintnc & Mitiina Company, Plaintiff, 
vs. 


AvuGce O. Hammer et al., Defendants. 


“ We, the jury in the aboye-entitled action, find for the plaintiff. 
“A. F. BURNS, Foreman.” 


Endorsed : ‘‘ Filed Dee. 19, 18838.” 


And afterwards, to wit, on the 29th day of December, 1883, the 
said defendant filed herein his notice of motion for a new trial, of 
which said notice of motion, in words and figures, the following isa 
copy, to wit: 


73 Notice of Motion. 
Title of cause. Title of court. 


And now comes Auge O. Hammer, one of the defendants herein, 
and gives notice of his intention to move for a new trial in this action, 
and designates as the grounds upon which said motion will be made 
the following, to wit: 

First. Irregularities i in the proceedings of the court, by which this 
defendant was prevented from having a fair trial, in that the said 
cause was tried as to'this defendant while a demurrer to plaintiff’s 
complaint was still pending. 

Second. Accident and surprise, which ordinary prudence could 
not have guarded against. 

Third. Newly discovered evidence material to this defendant, as 
shown by the affidavits filed herein. 

Fourth. Insufficiency of the evidence to justify the verdict, de- 
cisions, and judgment. 

Fifth. Errors of law occurring at the trial and excepted to by this 
defendant. The said motion will be made upon affidavits and a state- 

ment of the case. 
74 E. W. & J. K. TOOLE, 
Attys for Def’t Hammer. 


To the above-named plaintiff and Sanders & Cullen, its attorneys. 


“ Service of a copy accepted this 29th day of De ‘cember, A. D. 1883. 
“SANDERS & CULLEN, 
“Attys for Plaintiff.” 


And on the same day defendant filed his motion for new trial as 
follows, viz: 
Title of cause. ‘Title of court. 


Now comes the defendant and moves the court for a new trial 
herein. ‘This motion is based upon the record, pleadings, statement, 
bill of exceptions, affidavits, and proceedings in the above cause. 


E. W. & J. K. TOOLE, 
Defendant's Attorney. 
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75 And on the 4th day of January, 1884, the following affida- 
vit of Otto Albrecht in support of the foregoing motion for 
new trial was filed by defendant Hammer, to wit: 


Affidavit of Otto Albrecht. 


Title of cause. ‘Title of court. 


Otto Albrecht and Emil Albrecht, being first duly sworn, each for 
himself and not one for the other, deposes and says .that he is ac- 
quainted with Thomas McDonald, a witness on the part of the plain. 
tiff in this case, who, as affiants are informed and believe, is the per- 
son claimed to have represented the property in controversy in this 
ase in 1882; that on the second day of July, A. D. 1883, and on the 
Garfield mining claim, and within about one hundred feet of the 
discovery shaft on said claim, the said Thomas McDonald said to us 
and in our presence that he had not performed but two days’ work 
on the Garfield mining claim in 1882, and that such work was done 
in the discovery shaft. 

} OTTO ALBRECHT. 
76 : EMIL ALBRECHT. 


Subscribed and sworn to before me this 24th day of December, 
1883. 
[ NOTARIAL SEAL. | JOSEPH K. TOOLE, 
Notary Public. 


Endorsed: “Service of copy duly made. Sanders & Cullen, plain- 
tiff’s attorney-.” 


And on the same day defendant filed herein in support of said 
motion the affidavit of defendant Hammer as follows, viz: 


Affidavit of A. O. Hammer. 
Title of cause. Title of court. 


Auge O. Hammer makes oath and says that he is defendant 
herein; that since the trial of this cause he has discovered new evi- 
dence material to his defence that he could not with reasonable dili- 
gence have discovered or produced upon the trial; that affiant did 

not know that plaintiff would undertake to prove that work 
77 was done sufficient to represent the property in dispute for 

1882, but the only information which affiant could obtain 
was that the plaintiff would prove an official survey thereof in 1882, 
which would be claimed to be sufficient as representation ; that, to 
the great surprise of this affiant, the said plaintiff placed upon the 
stand one Thos. McDonald, who claimed to have done the necessary 
representation on said property in 1882, and who was the only wit- 
ness who claimed to have done any work thereon in 1882, and which 
said work of McDonald was the only work available for the purposes 
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of representation proven upon the trial; that he had no acquaint- 
ance with said MeDonald previous to the trial of this case, and did 
not know and had no reason to believe that he would be a witness 
on said trial to prove representation; that since the trial of this 
cause affiant has been informed and verily believes that if a new 
trial is had herein he can prove by Otto Albrecht and Emil Al-- 
brecht that in conversation between them and the said witness, 
McDonald, at the Garfield mine, on the 2nd day of July, 
78 1883, said witness, McDonald, said that he did not perform 
but tyo days’ work on said Garfield mine in 1882, and that 
such work was done in the discovery shaft; all of which affiant is 
ready to make appear. 
And further affiant says not. 


AUGE O. HAMMER. 


Subscribed and sworn to before me this 24th day of December, 
1883. , : 
JOS. K. TOOLE, 
Notary Public, M. T. 
Service of copy duly made. : 
SANDERS & CULLEN, 
PUff’s Attorneys. 


And on the first day of February, A. D. 1884, judgment was duly 
rendered and entered on the verdict in this cause in the words and 
figures following, to wit: 


79 Judgment on Verdicet. 
MontaANA Territory, Lewis & Clarke County : 
In District Court, 3rd Judicial District. 


THe GARFIELD MINING AND MILLING CoMPANY 
| ate 
Auace O. Hammer, Joun Kinwna, and Lucten W. Briss. 


This action came regularly on for trial on the — day of Decem- 
ber, A. D. 1883, that being one of the days of court of the Novem- 
ber term, A. D. 1883, upon the complaint of plaintiff, the answer of 
the defendant, Auge O. Hammer, and the replication of the plaintiff 
thereto, the parties appearing by their respective attorneys. A jury 
of twelve persons were regularly impaneled and sworn to trv said 
action; witnesses on the part of plaintiff and defendant were sworn 
and examined. After hearing the evidence, the argument of coun- 

sel, and the instructions of the court, the jury retired to con- 
80 sider of their verdict, and subsequently returned into court 

on the 19th day of December, 1883, and, being called, an- 
swered to their names and say they find a verdict in favor of the 
plaintiff, which said verdict is duly entered and filed in the records 
of said court. 


00 AUGE 0. HAMMER Vs. 
Wherefore. by virtue of the law and by reason of the premises, it 
is ordered, adjudged, and decreed that the plaintiff have judgment 
as prayed for in its complaint herein against the defendant, Auge 
O. Hammer, and that all adverse claim of the said defendant and 
of all persons claiming or to claim the premises in said complaint 
described or any part thereof through or under said defendant are 
hereby adjudged and decreed to be invalid and groundless, and that 
the plaintiff is, and it is hereby declared and adjudged to be, the 
true and lawful owner of the land described in the complaint and 
every part and parcel thereof, and that the title thereto is adjudged 

to be quieted against all claims, demands, or pretensions of 
81 the said defendant; and said defendant is hereby perpetually 

estopped from setting up any claim thereto or any part 
thereof. Said premises are more particularly bounded and described 
as follows, to wit: 

Lot numbered ninety-six (96) of township numbered eight (8) of 
range numbered five (5) west of the principal meridian of the ‘Ter- 
ritory of Montana. 

And it is hereby further ordered and adjudged that plaintiff do 
have and recover its costs, hereby taxed at — dollars, against the 
said defendant, Auge O. Hammer. 

Judgm’t ren’d Feb. 1, 1884. . 
D. S. WADE, Judge. 


And on the 25th day of March, A. D. 1884, the said plaintiff filed 
herein the affidavit of the witness, Thomas McDonald, — which said 
affidavit, in words and figures, the following is a copy, to wit: 


Affidavit of Thomas McDonald. 
Title of cause. ‘Title of court. 


Thomas McDonald, being first duly sworn, says that he is 
82 the Thomas McDonald who was a witness for the plaintiff 
upon the trial of the above-entitled action ; that he has heard 
read the affidavit of Otto Albrecht and Emil Albrecht on motion 
for new trial in said cause; that he first knew said Albrechts when 
they came to work for defendant on the Garfield lode, being the same 
lode in controversy in this action; that said witnesses came to work 
on said mining claim on Sunday, the Ist day of July, A. D. 1883; 
that this affiant was there at said mining claim and then and there 
had a conversation with said witnesses, in which he told them that 
the said Garfield lode had been fully represented for the year A. D. 
1882; that on the 2nd day of July, 1883, this affiant had no conver- 
sation of any kind or character with said alleged witnesses, and did 
not see them on that day except in the presence of John T. Grayson ; 
that affiant, knowing that it was likely there would be litigation over 
the title to said property, preserved a written memorandum of what 
took place relative tosaid mining claim, and from said memo- 
83 randums and from his own recollection is able to swear posi- 
tively that no such conversation as is detailed in said affida- 
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vit took place on the 2nd day of July, 1883, or at any other time; 
and affiant repeatedly told said witnesses that said lode had been 
represented for the year A. D. 1882; that said witnesses continued 
to work for said defendant on said mining claim, sinking a shaft, 
which shaft was between discovery shaft and plaintiff’s main shaft 
on said lode, and continued so to work until about the 20th of Au- 
gust, 1883, and that at no time did he tell them that he had done 
two days’ work or any other number of days’ work on said mine in 
the year A. D. 1882; and further affiant saith not. 

THOMAS McDONALD. 


Subscribed and sworn to before me this 17th day of March, A. D. 
1884. 
W. E. CULLEN, 
Notary Public, M. T.: 


84 And on the — day of March, A. D. 1884, that being one of 

the term days of the March, 1884, term of said district court, 
this cause was brought on to be heard before the court on defend- 
ant’s motion and the affidavits in support thereof for a new trial 
therein ; whereupon it was considered and ordered by the court that 
said motion be denied and overruled ; to which ruling of the court 
in overruling the motion for new trial and to the rendition and 
entry of judgment & decree in said cause the defendant Hammer, 
by his counsel, then & there duly excepted and asks that this his 
exception to said proceedings be signed, sealed, and made a part of 
the record in said cause, which is done accordingly. 


And on the 16th day of April, A. D. 1884, the said defendant filed 
in said cause his notice of appeal, — of which, with the endorsement 
of service thereon, is as follows, viz: 


85 Notice of Appeal. 


In the District Court of the 3d Judicial District of the Territory of 
Montana in & for the Co. of Lewis & Clarke. 


Tue GARFIELD MINING AND MILLING CoMPANY 
vs. 
AvuGE O. Hammer, JoHN Kinna, & Lucten W. Buss. 


You will please take notice that the defendant, Auge O. Hammer, 
in the above-entitled action hereby appeals to the supreme court of 
this Territory from the order overruling the defendant’s motion for 
new trial and from the judgment decreeing title in plaintiff of the 
property in controversy therein made and entered in the said dis- 
trict court on the 1st day of Feb’y, A. D. 1884, in favor of the plain- 
tiff in said action and against said defendant Hammer, & from the 
whole thereof. 

Yours, X&c., E. W. & J. K. TOOLE, 
Attorneys for Defendant Hammer. 
Dated 15 April, 1884. 


To the clerk of said dist. court & to Messrs. Sanders & Cullen, 
att’ys for pl’ff. 
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~~ 
_— 


Service of a copy of the within notice accepted this 16th day 

April, 1884. : 
SANDERS & CULLEN, 

Plaintiff’s Attorneys. 


And on the same day the defendant Hammer filed herein 
his undertaking on appeal as follows, viz: 


CO 
co 


Bond on Appeal. 


Title of cause. ‘Title of court. 


Whereas the defendant, Auge O. Hammer, in the above-entitled 


action is about to appeal to the supreme court of the ‘Territory of 


Montana from a judgment entered against him, in said action in the 
said district court, in favor of the plaintiff in said action, on the Ist 
day of Feb’y, A. D. 1884, and from the order, overruling defendant’s 
motion for new trial, decreeing the ownership and title of certain 
mining property in the complaint in said action described to belcng 
to said plaintiff: 

Now, therefore, in consideration of the premises and of such ap- 
peal, we, the undersigned, residents and householders of the county 
of Lewis and Clarke and Territory of Montana, do hereby jointly 
and severally undertake and promise, on the part of the appellant, 

that the said appellant will pay all damages & costs whieh 
87 may be awarded against him on the appeal or on a dismissal 

thereof not exceeding three hundred dollars; to which 
amount we acknowledge ourselves jointly and severally bound. 

Dated the 15th day of April, A. D. 1884. 

AUGE O. HAMMER. [SEAL. | 
MARTIN M. HOLTER. [seat. | 
ANTON M. HOLTER. _ [seat.] 


TERRITORY OF MONTANA, } ey 
; . . ae - 8s: 
County of Lewis & Clarke, | 


Martin M. Holter and Anton M. Holter, whose names are sub- 
scribed as the sureties to the above undertaking, being severally 
duly sworn, each for himself says that he is worth the sum in the 
said undertaking specified as the penalty thereof over and above all 
his just debts and liabilities, exclusive of property exempt by law 
from execution. 

MARTIN M. HOLTER. 
ANTON M. HOLTER. 


Subscribed & sworn to before me this 15th day of April, A. D. 
13884. 
JOSEPH Kk. TOOLE, 
Notary Public. 


me 


= 


me mee 
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88 In the District Court, 3rd Judicial District, Lewis & Clarke 
County, Montana ‘Territory. 


THe GARFIELD MINING AND Mititinc Company, Respondent, 
vs. 


Aver O. Hamner et al., Appellant-. 


I, Alex. H. Beattie, clerk. of said district court, do hereby certify 
that the foregoing eighty-seven pages, numbered from 1 to 87, in- 
clusive, contain a full, true, & correct transcript of certain pleadings, 
records, & proceedings filed, made, and had in the above-entitled 
cause in sald court as the same remain on file and of record in my , 
office. 

Witness my hand & official seal hereunto affixed the 12th day of 
July, A. D. 1884. 

j Seal of the Third Judicial District Court, Lewis and Clarke ) 
( County, Montana Territory. j 
ALEX. H. BEATTIE, Clers, 
By I. R. ALDEN, Deputy Clerk. 


89 In Supreme Court of Montana Territory. August Term, 1885. 


se 1t remembered that in the present term of January, A. D. 1885, 
the cause between the Garfield Mining and Milling Co., respondent, 
and Auge O. Hammer et al., appellants, was brought into the supreme 
court of Montana Territory by virtue of an.appeal, and was argued 
by counsel ; thereupon the same was taken under advisement by. 
the court. 


And afterwards, to wit, in the August term, A. D. 1885, of said 
supreme court, said cause came on for decision on appeal. 

Whereupon the court delivered its opinion in writing in the cause, 
of which the following is a copy, to wit: 


90 In Supreme Court of Montana Territory. August Term, 1885. 


GARFIELD Mintinc & Mitiinc Company, Respondent, 
Us 


AvuGE O. Hamner, Jonn Kinna, and Lucien W. Butss, Appellants. 


GALBRAITH, J., delivered the opinion : 

This is an appeal from an order overruling a motion for a new 
trial. The action was to quiet title. A trial by a jury was had be- 
tween the respondent and the appellant Hammer. ‘The pleadings, 
so far as they were concerned, were in substance as follows: The 
complaint alleged that the respondent “is a body corporate and 
politic” organized under the laws of the State of New York for the 
purpose of mining and milling ores containing the preci-us metals 
in Montana Territory, and that it has complied with the laws of that 

Territory in relation to foreign corporations; that it is the 

91 owner of a certain quartz lode mining claim situate in 

Vaughan (unorganized) mining district, in the county of 
o—207 
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Lewis & Clarke and Territory of Montana, called the Garfield lode 
or mining claim; that the respondent is now in the possession of the 
above claim, and that plaintiff and its predecessors in interest have 
been ever since the discovery and location of said claim in posses- 
sion of the same and entitled to be so in possession thereof; that the 
appellant Hammer, on or about the Ist day of January, 1883, as- 
sumed to enter upon said premises and to relocate the same and had 
the relocation recorded in the county of Lewis & Clarke as the Kinna 


‘arent el, 
’ 


ent has filed its adverse claim in the land office, whereby proceedings 
will be stayed till the final determination of the right to the premises. 
‘Theanswer denies that the respondent ever was or isa body pol- 
92 itic and corporate or that it has duly complied with the laws 
of Montana Territory relative to foreign corporations; denies 
that the respondent is the owner of the premises, or that it is now 
or ever was in the possession thereof, or that it or its predecessors in 
interest have been ever since the discovery or iocation thereof in 
possession of the same or are or were entitled to such possession, or 
that he assumed to relocate the said premises or caused any location 
thereof to be recorded as the Kinna lode, or that his claim is with- 
out right, or that he has not any estate, title, interest, or right to the 
possession of said premises. 
The appellant then founds his claim to the premises by virtue of 
a location made on the Ist day of January, 1885, by the name of 
the Kinna lode, the premises being then vacant mineral) lands of the 
United States, such location having been made in full compliance 
with the lawsof Congress and Montana Territory by one Wolfe; that 
on the — day of January, 1883, the appellant purchased the 
93 premises from Wolfe, and ever since the first day of January, 
1883, the appellant and his predecessors in interest have been 
the owners of and held possession and duly represented said Kinna 
lode, and ever since said time this defendant has been and now is 
entitled to the possession of the same; that whatever claim the re- 
spondent ever had (if any) to said premises was forfeited prior to 
Ist January, 1883. 
The reply denied all the affirmative allegations set forth in the 
answer. Upon the trial the court instructed the jury as follows: 
“If you beleive from the evidence in the case that prior to the 
vist day of December, A. D. 1882, the plaintiff was in the quiet and 
undisputed possession of the premises designated in the complaint 
as the Garfield lode, the validity of the original location of which 
is not questioned in the pleadings or testimony claimed by the de- 
fendant as the Kinna lode; that the boundaries of said claim were 
so marked upon the surface as to be readily traced, and that 
94 theretofore there had been discovered within said boundaries 
a vein or lode of quartz or other rock in place bearing gold, 
silver, or other precious metals, then this constitutes a prima facie 
case for the plaintiffs, which can only be overcome by the defendant 


THE GARFIELD MINING AND MILLING CO. 35 


by proof of subsequent abandonment or forfeiture or other divesti- 
ture and the acquisition of a better right or title by the defendant.” 

The above statement of the pleadings shows that the respondent 
claimed its right to a decree, that the title and right to the posses- 
sion of the premises be adjudged to be in it upon the allegations of 
ownership, possession, and right of possession thereto, and that these 
allegations are denied by the answer. The allegation of forfeiture 
in the answer is consistent with these denials. The respondent 
does not claim the premises by virtue of a patent from the United 


States, but by virtue of a location made by its predecessors in inter- 
est. Now, although the courts of this Territory, in determin- 
95 ing the title to mining claims where there is a dispute in 


relation thereto in the land office, have adopted the forms of 
action by which title to land is tried, which may be either by the 
action of ejectment or to quiet title, yet the real question to be de- 
termined is who is entitled to the patent from the United States 
Government to the mining claim in controversy, or, in other words, 
who has become the purchaser of the mining — and divested the 
title of the Government thereto by complying with the requirements 
of the law of Congress relative to acquiring title to mineral. lands? 
The right to the possession of a mining claim comes only from a 
valid location ; consequently if there is no location there can be no 
possession under it. Location does not necessarily follow from pos- 
session, but possession from location. A location is not made by 
taking possession alone, but by marking on the ground, recording, 
and doing whatever is required for that purposes by the acts of 
Congress and the local laws and regulations. 

Belk vs. Meagher, 104 U.S., p. 279. 


96 Therefore when the respondent’s claim of ownership and 

right to the possession were put in issue by the answer it de- 
volved upon the respondent to show affirmatively upon the trial 
that it had complied fully with all the requirements of the act of 
Congress and the local rules and regulations relative to the location 
of mining claims—that is, that it had made a valid location. The 
above instruction and others of the same tenor took away from the 
jury the question of the validity of the original location made by 
the predecessors in interest of the respondent, and so far as the 
pleadings were concerned were clearly erroneous. The answer did 
properly put in issue the validity of the respondent’s location. 
Were these instructions prejudicial to the appellants? ‘The record 
shows that the appellant did not introduce any evidence whatever 
tending to invalidate the respondent’s location. The only evidence 

introduced by the appellant affecting the respondent’s title 
v7 was simply relative to the question of forfeiture. The un- 

contradicted evidence introduced by the respondent upon the 
trial relative to the location was as follows: “That the boundaries 
of said claim was clearly marked upon the surface by stakes set at 
the corners thereof and elsewhere on said boundaries, and that said 
boundaries could be readily traced; that there was discovered 
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thereon a lode of quartz rock in place bearing gold and silver, such 
vein having at least one well-defined wall.” 

As to the question of citizenship, the oath attached to the certi- 
fied copy of the location notice of the Garfield lode by one of the 
locators states that he and his colocator are citizens of the United 

States over the age of twenty-one years.” 

There is nothing in the record indicating that the locators and 
redecessors in interest of the respondent were not citizens of the 

United States or had not declared their intention to become such ; 

and being natural persons they will be presumed to be 

98 citizens of the United States until the contrary appears. 

In Cox vs. Gulick,5 Holst, N. Y., referred to in Phillips on Ev., 
Vol. 1, page 556, Ford, J,. held, in substance, that “every man is 
presumed to be a citizen till the contrary be shown.” In People ex 
rel. Smith vs. Pease, 27 N. Y., p. 45, which was an action in the 
nature of a guo warranto to try title to an office, Davis, J., says: “So 
with that part of the charge correct in relation to the witness Rivenot, 
who testified that he was born in France and had voted, and there 
was no evidence tending to show that he had ever been naturalized. 
The judge in that case charged that the legal presumption was 
that he had been naturalized. No suggestion was made or evi- 
dence given when the witness was on the stand that he had not 
been naturalized. He had voted, and the presumption was that he 
had voted legally. It was not for the court to sav,as matter of law, 
that the vote was illegal.” The citizenship of the respondent 
99 is established by the fact that it isa corporation formed under 
the laws of the State of New York. We think that the pre- 
sumption that the locators and predecessors in interest of the 
respondent were citizens will protect its title to the property until it 
is affirmatively made to appear that they were not citizens or had 
not declared their intention to become such. 

The recorded notice of location was, in our opinion, sufficient. 
The statutes of the United States require that this record should 
contain three things, which are requisite to its validity, viz., the 
name or names of the locators, the date of the location, and such a 
description of the claim or claims located, by reference to some nat- 
ural object or permanent monument, as will identify the claim. It 
is admitted by the appellant that this record does contain the first 
two requisites and it is only claimed that it is defective in 
that it does not refer to some natural object or permanent 

monument which will identify the claim. It describes 
100 __—i the location by metes and bounds as “ commencing at discov- 

ery stake, running fifty feet east to centre stake, then three 
hundred feet north to stake ‘A,’ thence fifteen hundred feet west 
to stake ‘B,’ thence six hundred feet south to stake ‘C, and fifteen 
hundred feet east to stake ‘D, and three hundred feet north to 
place of commencement.” It then states that this lode is located 
about fifteen hundred feet south of Vaughn’s Little Jennie mine, 
described and located on the 4th of July, 1880. There was no objec- 
tion made that the notice of location of the Garfield lode was not filed 
within twenty days from the discovery thereof, as required by the 
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local law. There is nothing in the evidence indicating that the 
Little Jennie mine was not a well-known valid location at the time 
of the location of the Garfield lode. Ht will be presumed to be a 
well-known natural object or permanent monmument until the 

contrary appears, where a location is deseribed by metes and 
101. bounds as in this notice, and is further described as being 

fifteen hundred feet south from a well-known quartz location, 
and there is nothing in the evidence to contradict such a descerip- 
tion, distance, and direction. We think the ground claimed to be 
sufficiently identified to meet the above requirements of the act of 
Congress. Besides, we have already said in substance that we can- 
not by merely looking at the notice itself say, without evidence to 
the contrary, that the claim is not properly identified. 

Wade, C. J., in Russell vs. Chumasero, 4 Mont., p. 309: 

“ No objection having been made that the notice of location of 
the Garfield lode was not filed within twenty days after the dis- 
covery thereof, as required by the local law, such objection, if any, was 
waived. As will be seen hereafter, the certified copy of the declaratory 
statement or notice of location, under oath, of the Garfield lode was 
properly admitted in evidence. - Every requisite, therefore, to a valid 

location of the Garfield lode was established by the respondent. 
102. Noevidence was introduced by the appellant tending to inval- 

idute the respondent's location. ‘The only evidence offered 
by him was in relation to the question of forfeiture, which was upon 
the ground that the amount of work required by law was not done 
for the year 1882. The respondent’s location was not questioned, 
and forfeiture was the only issue made upon the trial. The instrue- 
tion complained of was therefore not prejudicial to the appellant. 
The plea of forfeiture was properly made by the appellant in his 
answer, and this being the only issue made upon the trial the fol- 
lowing instruction by the court below was correct except as to the 
pleadings, which we have said before was not prejudicial. The right 
of the defendant to recover in this case depends upon the forfeiture, 
which he alleges tock place, of plaintiff’s right to the premises by 
reason of the failure of plaintiff to expend in labor and improvements 

upon the said Garfield lode the sum of one hundred dollars 
103. during the year 1882. The plaintiff being in possession 

under a location, the validity of which is not questioned, it 
became the duty of defendant- to prove by a clear preponderance of 
testimony that there was a forfeiture, and unless they have so proved 
the same to your satisfaction your verdict should be for the plain- 
tiff.” 

The appellant claims that the court erred in refusing to grant a 
new trial on the ground of newly discovered evidence; which was 
that the witness McDonald, who testified to having done the work 
constituting the representation of the Garfield lode for 1852, had 
stated out of court and before the trial, in the presence and hearing 
of two witnesses, that “he did not perform but two days’ work on 
said Garfield mine for 1882.” This newly discovered evidence could 
only affect the credibility of the witness McDonald. There is also an 
aftidavit by the witness McDonald contradicting the affidavit of these 
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two witnesses and asserting that he never made any such statement. 

This newly discovered testimony is cumulative. The record 

104 ~~ shows that the witnesses Orth and Arnold, called by the ap- 

pellant, testified upon the trial to substantially the same thing 

as is stated in the affidavit relating to the newly discovered evi- 

dence. It is by no means clear that this newly discovered evidence 
would have’changed the result of the trial. 

In Levetsky vs. Johnson, 35 Cal., 41, it is said: “A party is pre- 
sumed to know when he is ready for trial upon the main essential 
issues involved, and he cannot be allowed a new trial after having 
submitted his case upon such testimony as he thought proper to in- 
troduce in support of those issues of fact by a showing that he had 
subsequently discovered additional pertinent evidence upon the 
same issue, unless it isclear that such evidence would have changed 
the result, and that the strictest diligence would not have enabled 
him to procure the same on the trial.” 

The granting of a new trial rests in the sound discretion of the 

court, and in refusing a new trial under the above circum- 
105 stances we do not think the court abused its discretion. 
Caruthersel al. vs. Pemberton et al.,1 Mont.,111: It is claimed 
that the court erred in admitting certified copies of the certificate 
of incorporation of the respondent; of the declaratory statement 
under oath of the locators of the Garfield lode, and of the deeds 
showing title from them and the other predecessors in interest to 
the respondent. In the case of McKinstry vs. Clark & Cameron, 4 
Mont., 370, a question arose as to the admissibility of a certified 
copy of a declaratory statement, and in the opinion of the court it* 
was said: “The law requires the discoverer to make and file in the 
office of the recorder his declaratory statement to be by him re- 
corded.” And section 384, article 4, fifth division of the general 
laws, is as follows, to wit: ‘“ Copies of all papers filed in the office of 
the recorder of deeds, and transcripts from the books of record kept 
therein, certified by him under the seal of his office, shall 
106 be prima facie evidence in all cases.” And section 609, 
civil code: “There can be no evidence of the contents 
of a writing other than the writing itself, except in the follow- 
ing cases: * * * Paragraph 4. When the original has been 
recorded and a certified copy is made evidence by this code or other 
statute ;” and, in further explanation, tlhe second clause of the fifth 
subdivision provides that in the cases mentioned in subdivisions 3 
and 4 a copy of the original or a certified copy must be produced. 
Taking all these statutes together, the correct conclusion is that 
either the one or the other is competent evidence to offer; and it 
was not error in the court below to admit the certified copy of loca- 
tion notice in evidence without first accounting for the original. 
The foregoing is also conclusive as to the second specification of 
error. by reference to the above case it will be seen that the second 
specification of error was “admitting a certified copy of deed from 
Ford tu Cameron.” The certified copy of the deed was 
107 ~—also, therefore, properly admitted. The above language is 
also applicable to the certified copies of the certificate of re- 
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spondent’s incorporation. It is objected that the court erred in re- 
fusing the appellant to ask of a witness the following question : 
“From the examination you made of-the discovery shaft in 1881 
and in June, July, and August, 1882, are you able to state whether 
you would have known it if any work had been done in said shaft?” 
The answer to this question would simply have been an opinion 
by the witness as to whether or not work had been done in the shaft 
in June, 1882. The witness does not appear to have been a mining 
expert, and it was only competent to show by him the facts, such as 
the condition and appearance of the shaft at the respective times 
stated, and it was for the jury to determine from such facts whether 
or not work had been done. 
108 The only other objection insisted upon is that the respond- 
ent had not filed in the proper office its certificate of incor- 
poration. ‘The question was considered by this court in. the case of 
King vs. The National Mining and Exploring Company, 4 Mont., 1, 
where it was determined that under sections 46 & 47, p. 419, of Codi- 
fied Statutes, “that foreign corporations are * * * not prohibited 
from doing business in this Territory.” We are satisfied with that 
decision, and it is an answer to the above objection. We-see no 
error in this record which is predjudicial to the appellant. 
The judgment is affirmed with costs. 


Thereupon judgment on appeal was entered in this cause as fol- 
lows : 


109. In Supreme Court, Montana Territory. August Term, 1885. 


GARFIELD MininG & MILuina Co., Resp’t, 
i's 


AvuGE O. Hammer et al., App’I’ts. 


This cause coming on to be heard before this supreme court on 
the transcript of the record of the court below filed herein, the same 
was argued by counsel for the respective parties. 

Whereupon it isnow here ordered and adjudged ty the court that 
the judgment and decree of the court below entered in said cause on 
the lst day of February, A. D. 1584, be, and the same is hereby, 
affirmed with costs; and it is further ordered that said respondent 
recover against said appellants — dollars for its costs herein ex- 
pended and have execution therefor. 

15th August, 1885. 


110 And thereupon said appellant sued out a writ of error to 

remove said cause to the Supreme Court of the United States 

and caused a citation to issue herein, which was duly served, and 
an undertaking, which is as follows, viz: 

Know all men by these presents that we, Auge O. Hammer, as 

principal, and Anton M. Holter and Martin M. Holter, as sureties, 

are held and firmly bound unto the Garfield Mining and Milling 
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Company in the full and just sum of five hundred dollars, to be 
paid to the.said Garfield Mining and Milling Company, its certain 
attorney, executors, administrators, or assigns; to which payment, 
well and truly to be made, we bind ourselves, our heirs, executors, 
und administrators, jointly and severally, by these presents. 

Sealed with our seals and dated this 17 day of Aug., A. D. 1885. 

Whereas lately, at a term of the supreme court of the Terri- 
111 ~=tory of Montana, in a suit pending in said court between the 
Garfield Mining and Milling Company, plaintiff, and Auge 
QO. Hammer ef als., defendants, there was rendered a final judgment 
in favor of the plaintiff and against the said defendants for more 
than the sum of five thousand dollars, exclusive of costs; and the 
said defendants having sued out a writ of error from the Supreme 
Court of the United States to reverse the said judgment, and lodged 
a copy of said writ in the clerk’s office of the supreme court of Mon- 
tana Territory for inspection, and a citation, directed to the said 
plaintiff, citing. and admonishing it to be and appear at a Supreme 
Court of the United States to be holden at Washington on the first 
Monday of October next: 

Now, the condition of the above obligation is such that if the said 
defendant shall prosecute his said writ of error to effect and answer 
all damages and costs if he shall fail to make good his plea, and 
shall pay or cause to be paid such sum as may be awarded against 

him by reason of the suing out of said writ of error, then the 
112. above obligation to be void; else to remain in full force and 
virtue. , 
AUGE O. HAMMER. SEAL. 
ANTON M. HOLTER. SEAL. 
MARTIN M. HOLTER. [sEAt. 
In presence of— | . 


WM. WALLACE, Jr. 


Approved : 
D. 8S. WADE, 
Chief Justice. 


And afterwards the said appellant filed herein an affidavit of value 
of the amount in controversy in said cause in the following words 
& figures, to wit: 


Affidavit of Value. 


TERRITORY OF MONTANA, } 
County of Lewis & Clarke, j 


4 8s . 


AuGe O. Hamner et al., Plaintiffs in Error, 
v8. 3 
THE GARFIELD MINING AND MILLING Company, Defendant in Error. 


Auge O. Hammer, being duly sworn, says that he is the plaintiff 
in error in the above-entitled action; that said action was 


ee hinted ah sche: i 


ten thousand ($10,000.00) dollars. 
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113 ___ originally instituted in the district court of the 3d judicial 


district of Lewis & Clarke county, Montana Territory, to de- 


termine the title and right of possession of, in, and toa certain quartz 
mining claim situate in the county and Territory aforesaid, and 
known and called as the “ Garfield lode,” which said lode is partic- 
ularly described in plaintiff’s complaint in said action ; that affiant 
is thoroughly familiar with said property and conversant with the 


ralue thereof, and that the same is well worth and of the value ot 
AUGE O. HAMMER. 


Subscribed & sworn to before me this 15th day of August, 1885. 
[ NOTARIAL SEAL. | WM. WALLACE, Jr., 
Notary Public, Montana Territory. 


114 In Supreme Court, Montana Territory. 


AvGae O. Hamer et al., Pl’ffs in Error, 
vs. 
Tue GARFIELD MininG anp Mitiinc Gompany, Def’t in Error. 


I, I. R. Alden, clerk of the supreme court of Montana Territory, 
do hereby certify that the foregoing one hundred & thirteen pages, 
numbered from 1 to 113, inelusive, contain a full, true, and correct 
transcript of certain pleadings, records, and proceedings filed, made, 
and had in the above-entitled cause in said court as the same ap- 
pear on file and of record in my office. 

In witness whereof I have hereunto set my hand & affixed my 
official seal this 19th day of September, A. D. 1885. 


[Seal Supreme Court, Montana Territory. ] 
I. R. ALDEN, Clerk. 


115 Unitrep STATES OF AMERICA: 
In Supreme Court. 


GARFIELD MininG AND MILiina Company, Def’ts in Error, 
vs. 
Ava. O. HAMMER ef al., Pl’ffs in Error. 

To the Garfield Mining and Milling Company and Messrs. Sanders 
& Cullen, its attorneys of record, Greeting: 
You are hereby cited and admonished to be and appear at a Su- 

preme Court of the United States to be holden at Washington on 
the first Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of Montana Territory, 
wherein Aug. O. Hammer is plaintiff and you are defendant in 
error, to show cause, if any there be, why the judgment in said writ 
of error mentioned should not be corrected and speedy justice done 
to the parties inthat behalf. 


6—207 


42 AUGE O. HAMMER VS. 


Witness the Honorable Decius S. Wade, chief justice of the su- 
preme court of Montana Territory, the Ist day of April, A. D. 1885. 
[Seal Supreme. Court, Montana Territory. | | | 
DECIUS 8S. WADE, 
Chief Justice. 


116 Service of foregoing citation accepted & copy waived the 
7th day of April, 1885. 
SANDERS WX CU UU LL IN . 
Att'ys for Defendant in Error. 


117 [Endorsed :] Original. In Supreme Court of the United 

States. A.O. Hammer et al., pl’ffs in error, vs. The Garfield 
Mining and Milling Company, def’t in error. Citi a fom Filed April 
7th, 1885. I. R. Alden, clerk. Filed Aug. 15,1885. I. R. Alden, 
clerk. 


118 Uwnirep States oF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the supreme court of the Territory of Montana, Greeting: 


Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said supreme court of 
Montana Territory, before you or some of you, in a cause between 
The Garfield Mining ard Milling Company, plaintiff and respond- 
ent, and Auge O. Hammer e¢ a/., defendants and appellants, a mani- 
festerror hath happened, to the great damageof the said Auge O. Ham- 
mer, as by his complaint appears, we, being willing that error, if any 
hath been, should be duly corrected and full and speedy justice done 
to the parties aforesaid in that behalf, do command you that, if judg- 
ment be therein given, that then, under yourseal, distinetly and openly, 
you send the record and proceedings aforesaid, together with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at 
Washington on the second Monday of October next, in the said 
Supreme Court to be then and there held, that, the record and pro- 
ceedings aforesaid being inspected, the said Supreme Court may 

cause further to be done therein to correct that error what of 
119 = right and according to the laws and customs of the United 
States should be done. 

Witness Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, this 9th day of March, A. D. 
1885. 

[Seal Supreme Court, Montana Territory. ] 
ISAAC R. ALDEN, 
Clerk of the Supreme Court of Montana Territory. 


Allowed by— 
DECIUS 8. WADE, 
Chief Justice. 
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120 [ Endorsed :] In Supreme Court of the United States. A. 
O. Hammer et al. pl’ffs in error, vs. The Garfield Mining and 

Milling Company, def’t in error. Writ of error. Filed March 9, 

1885. I. R. Alden,clerk. Filed Aug. 15, 188. I. R. Alden, el’k. 


Endorsed on cover: Montana Territory supreme court. No. 207. 
Auge O. Hammer, plaintiff im error, vs. The Garfield Mining and 
Milling Company. Filed November 21, 1885. 
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Supreme Court of the aluited States. 
OCTOBER TERM, 1888. 


em mene 


No. g 2b 7 . 


AUGE O. HAMMER, PLarntirr 1x ERROR, 
Us. 


THE GARFIELD MINING AND MILLING COMPANY, 


DEFENDANT IN ERROR. 


IN ERROR TO THE SUPREME COURT OF THE TERRITORY OF 
MONTANA, 


STATEMENT. 


This is an appeal from an order overruling a motion for 
a new trial. The action was to quiet title. A trial by jury 
was had between the respondent and the appellant, Ham- 
mer. The pleadings, so far as they were concerned, were in 
substance as follows: The complaintalleged that the respond- 
ent “is a body corporate and politic,” organized under the 
laws of the State of New York for the purpose of mining and 
milling ore containing the precious metals, in Montana Ter- 
ritory, and that it has complied with the laws of that ‘Terri- 
tory in relation to foreign corporations ; that it is the owner 
of a certain quartz lode mining claim situate in Vaughan 
(unorganized) mining district, in the county of Lewis and 
Clarke and Territory of Montana, called the Garfield lode or 
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mining claim ; that the respondent is now in the possession 
of the above claim, and that plaintiff and its predecessors in 
interest have been, ever since the discovery and location of 
said claim, in possession of the same and entitled to be so in 
possession thereof; that the appellant, Hammer, on or about 
the Ist day of January, 1883, assumed to enter upon said 
premises and to relocate the same, and had the relocation 
recorded in the county of Lewis and Clarke as the Kinna 
lode, and thereby now claims an interest therein and the 
possession thereof adversely to the respondent, and has made 
application for a patent to the premises under the name of 
the Kinna lode; that the claim of the appellant is without 
any right whatever; that the respondent has filed its adverse 
claim in the land office, whereby proceedings will be stayed 
till the final determination of the right to the premises. 

The auswer denies that the respondent ever was or is a 
body politic and corporate, or that it has duly complied with 
the laws of Montana Territory relative to foreign corpora- 
tions; aenies that the respondent is the owner of the prem- 
ises, or that it is now or ever was in possession thereof or that 
it or its predecessors in interest have been ever since the dis- 
covery or location thereof in possession of the same, or are 
or were entitled to such possession, or that he assumed to re- 
locate the said premises or caused any logation thereof to be 
recorded as the Kinna lode, or that his claim is without 
right, or that he has not any estate, title, interest, or right to 
the possession of said premises. 

The appellant then founds his claim to the premises by 
virtue of a location made on the Ist day of January, 1883, 
by the name of the Kinna lode, the premises being then 

racant mineral lands of the United States, such location 
having been made in full compliance with the laws of Con- 
gress and Montana Territory by one Wolfe; that on the — 
day of January, 1883, the appellant purchased the premises 
from Wolfe, and ever since the first day of January, 1883, 
the appellant and his predecessors in interest have been the 


3 

owners of and held: possession and duly represented said 
Kinna lode, and ever since said time this defendant has 
been and now is entitled to the possession of the same; that 
whatever claim the respondent ever had (if any) to said 
premises was forfeited prior to Ist January, 1885. 

The reply denied all the affirmative allegations set forth 
in the answer. | 


SPECIFICATION OF ERRORS IN WHICH EVIDENCE IS INSUF- 
FICIENT TO JUSTIFY THE VERDICT. 


The evidence is insufficient in this— 


1. Because it fails to show that the parties who claim to 
have located the Garfield lode claim were citizens of the 
United States or had ever declared their intentions to be- 
come such. 


2. Because the proof shows that the work necessary to 
represent said claim for the year 1882 had not been done. 


ERRORS OF LAW. 


The court erred in overruling defendant’s demurrer be- 
cause the complaint did not state facts sufficient to constitute 
a cause of action, in this, to wit, the claim being unpatented 
land the complaint should set out every fact necessary in 
order to show that it was entitled to hold and possess the 
land under the laws of the United States. 

The court erred in admitting in evidence copy of certifi- 
cate of incorporation of plaintiff for the reason that the orig- 
inal was not accounted for, for the reason that the same was 
not properly authenticated, in this, the person who assumes 
to take the acknowledgment to the same does not attest the 
same with a sealand no authentication appears thereto that 
he was qualified to take acknowledgments. 

The court erred in admitting copies of the several con- 
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veyances under which plaintiff claimed title, for the reason 
that the originals were the best evidence and they were not 
accounted for. 

The court erred in admitting in evidence copy of location 
of the Garfield lode for the reason that the original was not 
accounted for, and for the further reason that the same was 
too indefinite and did not contain such a description as re- 
quired by law, and because the same did not refer to such 
natural objects or permanent monuments as would identify 
the claim. 

The court erred in refusing to allow defendant to ask of 
a witness the following question: “From the examination 
you made of the discovery shaft in 1881 and in June, July, 
and August, 1882, are you able to state whether you would 
have known it if any work had been done, in June, 1882, 
in said shaft?” for the reason that the question was com- 
petent and was one means of showing that no work had 
been done on the shaft during that time. 

The court erred in giving instruction No. 1, for the reason 
that the location notice under which plaintiff claimed was 
invalid because it contained no sufficient description and 
because there was no evidence of a location made by any 
proper person, and because the court in said instruction 
assumes that such location is not questioned or put in issue 
by the pleadings, and so states to the jury. 

The court erred in giving instruction No. 3, for the reason 
that it requires defendant to prove a forfeiture of plaintiff’s 
title. When the pleadings put title in issue the plaintiff 
should be required to first show title and valid location. 

The court erred in giving instruction No. 4, for the reason 
that plaintiff could not acquire or hold property until it had 
complied with the laws of ‘the Territory respecting incorpo- 
rations, etc. 

The court erred in giving instruction No. 4}, because the 
court permits a recovery without proof of the compliance by 
plaintiff with the conditions precedent required by the laws 
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of this Territory, namely, filing in the proper offices of its 
certificate of incorporation. 

The court erred in refusing to give instruction No. 7, 
asked by defendant, for the reason that the mining claim in 
controversy was unpatented land, and before the plaintiff 
was entitled to recover it was incumbent on it to show every- 
thing that was essential to show a valid location, and, among 
others, citizenship or a declaration to become such was es- 
sential upon the part of the locator. 

The court erred in refusing to give instruction No. 9, 
asked for by defendant, for the reason that the filing of the 
papers mentioned in said instruction were essential to au- 
thorize plaintiff to acquire or hold said property. 


ARGUMENT. 


In discussing the questions involved in this case we shall 
present them in the order in which they appear in the record. 
In doing this we are met at the threshold by a proposition 
that has been decided by the supreme court of Montana ad- 
versely to the position here taken by the plaintiff in error. 
The principal question relied upon by counsel and discussed 
by the court in the case to which we refer—King vs. Nat'l 
omp y—involved the right of a 
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Mining and Exploring ¢ 
foreign corporation to avail itself of the statute of limita- 
tion in this Territory, while the one at bar squarely pre- 
sents and necessarily involves the right of such corporations 
to do or transact any kind of business therein whatever without 


first filing its charter or certificate of incorporation or a copy 
thereof with the secretary of the Territory and county re- 
corder of the county, as required by section 46, page 419, 
Codified Statutes, in force at the time the rights of the re- 
spective parties to this action attached. This section of the 
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statute, in so far as it applies to the point in question, reads 
as follows: 


“That hereafter all mining, manufacturing, and other 
com panies or incorporations, incorporated by the Legislature 
of any State or Territory of the United States or incorporated 
under the general laws of incorporation of any State or Terri- 
tory other than this Territory and incorporated for the pur- 
pose of carrying on or doing business of any kind, nature, 
and description whatever in this Territory, shall, before they 
proceed to do business under the charter or certificate of in- 
corporation in this Territory, file for record with the secre- 
tary of the Territory, and also with the recorder of the county 
in which they are carrying on business, the charter or cer- 
tificate of incorporation, duly authenticated, or a copy of 
said charter or certificate of incorporation.” 


sy this it will be seen that this document becomes an 
original record in the custody of these officers. 

Section 525 also provides that “a copy of any record or 
document or paper in the custody of a public officer of this 
Territory or of the United States within this Territory, cer- 
tified under the official seal, * * may be read in evi- 
dence in an action or proceeding in the courts of this Terri- 
tory in the like manner and with like effect as the original 
could be if produced.” 

Two things, as will be seen, are accomplished by comply- 
ing with the terms of section 46: Ist, the foreign corpora- 
tion acquires a right to do and transact business in the Terri- 
tory ; 2nd, competent evidence of its existence is furnished 
in the office of the secretary of the Territory. 

Section 47 of the same statutes is as follows: “ That any 
company or corporation incorporated as in sections (1 to 47) 
of this act that shall neglect or refuse for the period of thirty 
days to so file their charter or certificate of incofporation 
or copy thereof with the secretary of the Territory and 
county recorder of the county wherein such business may 
be carried on shall be deemed guilty of willful negligence 
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on the part of said company or corporation, and thereafter 
any person or persons maintaining or prosecuting any civil 
action in any court of this Territory against said company or 
corporation so neglecting or refusing to file their charter or 
certificate of incorporation or copy thereof with the secre- 
tarv of the Territory and county recorder, as heretofore pro- 
vided, shall not be held to prove on trial the incorporation of 
said company or corporation by the original charter or cer- 
tificate of incorporation or act of incorporation, but the same 
may be proved by general reputation.” 

The fact that this last section applies solely to cases 
wherein the corporation is sued by some one and not to cases 
in which the corporation is endeavoring to enforce its trans- 
actions or assumed rights within the Territory cannot easily 
escape observation. We might here say in the outset, then, 
that section 46 is unaffected in any way by section 47, in so 
far as this action by a foreign corporation against these de- 
fendants is concerned. It does not and cannot, by any of 
the rules of construction or interpretation, be made to apply 
to it. 

We think that we might here invoke the benefit of the 
provisions of section 46 and rest the case, section 47 being 
wholly inapplicable to it. 

It is conceded in the opinion of the court in the case of 
King vs. The National Mining and Exploring Company, 
and will not, we assume, be disputed, that section 46 ex vi 
termini is an inhibition of or condition precedent to a foreign 
corporation doing business in this Territory without com- 
plying with its terms—that is to say, it fixes the specific 
conditions upon which a foreign corporation may do business 
here. The converse of this proposition, under the familiar 
maxim expressio unis, exclusio alterius, necessarily follows, 
and such corporations are not authorized in doing business 
in the Territory without first complying with its provisions. 
But it is contended that section 47 provides a penalty for 
failing to so comply, and on that account such corporations 
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are authorized to carry on business as though section 46 
had never been enacted. 

As we have before seen, section 47 has no application 
whatever to a case in which the plaintiff is a foreign cor- 
poration, and that section 46 1s only modified, if at all, pro 
tanto in so far as it affects cases in which other persons are 
plaintiffs and seeking to secure some claim against it in the 
courts of this Territory. But, aside from this, how does the 
case stand? It is clear that a compliance with section 46 
of itself accomplishes two objects: Ist, it authorizes a foreign 
corporation to do business here; 2nd, it furnishes in the 
offices of the secretary and recorder legitimate evidence of 
its existence. - Without such compliance two things nec- 
essarily follow: First, the corporation is not authorized to 
do business here; and, second, no evidence of its existence 
is preserved in the offices mentioned. If, then, it can be 
said that section 47 is in the nature of a penalty and 
operated as a repeal to sections 46 and 525, supra, to what 
extent does it so operate? When does it apply and what 
portion of the section is affected by it? Evidently it applies 
to cases where the corporation is defendant, and operates 
solely upon that portion of the section affecting the evidence 
that may be adduced. It leaves that portion of it with 
reference to doing business in the Territory untouched and 
in no manner affects the entire section, in so far as actions 
commenced by such corporations are concerned. In such 
cases it Is necessary for it to set out its corporate existence 
in order to maintain the action, and when it does this it 
must also show that it has filed the charter or certificate of 
incorporation. If it does not it fails to show a right to 
acquire property and bring this suit, and that is all there is 
about it. It would be perilous to say that the penalty or 
supposed penalty applied in a case like this, and that defend- 
ants might invoke it by showing by general reputation the 
facts that plaintiff was bound to allege and if undenied 
would be taken as true. 
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Had section 47 not been enacted and suit been instituted 
to eject a foreign corporation from possession of property 
taken under our mining laws without complying with sec- 
tion 46, the plaintiff would be required to resort to the laws 
and records of the State of New York or elsewhere to estab- 
lish its existence. By the provisions of section 47 these facts 
may be established by evidence that it is such a corporation 
by general reputation. Hence, in order to establish the facts 
that show want of authority to do business here—i. e., that it is 
a foreign corporation—resort is had in the one case to the 
records of the foreign State where it was incorporated and 
in the other to general reputation. Section 47 only says in 
terms that if a foreign corporation is doing business here, 
in order to show its want of authority to do so you may 
prove it is a foreign corporation by general reputation, with- 
out producing copies of documentary evidence from foreign 
States. It would be a very remarkable process of reasoning 
to say that upon showing the existence of certain facts you 
establish a want of power, and yet because the same law has 
provided the character of testimony by which such facts may be 
shown it must be construed in the nature of a penalty, and 
the consequences resulting from these facts no longer exist, 
and the power will be upheld. ‘This might be said in every 
case where an innovation is made upon the general rules of 
evidence by statutory enactment. Statutes provide how in- 
fants may acquire and dispose of property. Yet would it be 
concluded that because an act provided the particular mode 
of establishing such infancy, outside the usual course at 
common law, it therefore authorized them to acquire and 
dispose of it in a different way than that prescribed? And 
yet this is the precise question involved here. ‘The question 
involves the right of plaintiff as a foreign corporation to ac- 
quire property and sue for its protection in utter disregard 
of the statute. And yet it is said that because the means 
are provided by which you can establish that it 1s a foreign 
corporation, the very thing that incapacitates it, the inhibi- 
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tion is removed and the infirmity cured. Such statutes 
should be denominated remedial or curative statutes and 
not penal. Section 47 affords relief from the consequences 
flowing from a violation of section 46. Instead of incurring 
a penalty on account of such violation, it operates as a re- 
peal of it in foto. It is a universal as well as a statutory 
rule here that in construing these sections such an interpre- 
tation must be given, if possible, as will permit both to 
stand. Here this can be done, and there is no conflict if we 
confine section 47 to the particular cases and subject-matter 
to which it refers. Besides,the intent of the Legislative As- 
sembly must be consulted. It is easily gathered from the 
language. Had it intended to repeal section 46 by section 
47 it would only have said: “ Foreign corporations may do 
business here without filing a copy of its certificate of incor- 
poration with the secretary of the Territory ; but if it does 
not so file it, third parties suing it may prove that it is such 
foreign corporation by general representation.” ‘This is not 
the law or anything like it. The Legislative Assembiy in- 
tended just two things: First, to prescribe terns upon which 
a foreign corporation cuuld do business in this Territory ; 
second, how proof could be made that it was such corpora- 
tion. It did not intend that by such proof it should be re- 
lieved of the consequences of a failure to comply with the 
law. Does it deserve more protection than an infant? Is 
it entitled to more protection than a married woman? Is 
it any more unjust to provide the mode by which the one 
can acquire and dispose of property than the other? Is 
there any reason why disabilities should be imposed in the 
one case more than the other? Yet we have statutes de- 
fining the manner of acyguiring and disposing of property 
by infants and married women as well as regulating the 
conditions upon which they may do business, and statutes 
similar to the one under consideration defining the mode 
of establishing infancy and coverture. The marital relation 
which establishes the incapacity of a feme covert to do busi- 
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ness might be established by a statute to that effect by show- 
ing general reputation or that the parties lived and co- 
habited together as man and wife. Could it be successfully 
contended that because the means of establishing this fact 
is provided by statute this disability is removed? That by 
proving the infirmity to exist this very proof by which you 
establish the fact corrects and remedies it? -If it be con- 
ceded that a dead person cannot talk, is it not strange phi- 
losophy to say that by proof of death you establish the power 
to speak? Yet this is exactly what we are asked to do- 
The law says that a foreign corporation cannot do anything 
in this Territory without filing certain papers, and we are 
asked to conclude that upon using the evidence prescribed 
by the statute to establish that it is such a corporation you 
thereby concede its power to act. No; the true theory is 
that this evidence applies only to proof of the existence of a 
foreign corporation—i.¢., in the absence of the record re- 
quired—and when this proof is made the consequences pro- 
vided by section 46 necessarily follow. 

By applying section 47 to cases wherein a person is suing 
a foreign corporation, and confining it to the character of 
evidence admissible in such case to establish that the defend- 
ant is a corporation, you can give section 46 its full force 
and the court can declare, after such fact is established, that 
it has no authority to do business of any nature or kind 
whatever in this Territory. The law is just to the citizens, 
not onerous on the corporation, and should be enforced in 
accordance with the manifest intent of the Legislative As- 
sembly. It is not a matter of absolute right on the part of 
foreign corporations to do business outside of the jurisdic- 
tion in which it is created. It may be permitted to do so 


by sufferance, terms may be imposed upon it as conditions 


precedent to doing such business, or it may be entirely pro- 
hibited therefrom. The Legislative Assembly has seen 
proper to not prohibit foreign corporations from doing busi- 
ness here, but has prescribed the conditions upon which it 
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, ; : 
: may be done and the evidence that may be introduced to 
éstablish that it is a foreign corporation to render section 46 


applicable and operative. It is a salutary law and should 
be strictly enforced. This much we have said upon the in- 

terpretation of our statute, which, in connection with the 

subjoined authorities, we contend establishes the correctness 

of the conclusions arrived at. 

Ist. Foreign corporations have no legal existence in any 

other State or Territory than that of their creation. 

Bank of Augusta vs. Earle, 13 “ Peters’ U. S.,” 538, 519. 

2nd. Legislatures of other States or Territories may ex- 

: clude them altogether from doing business within their limits, 

or impose such conditions or qualifications as they may see 

proper before permitting them to exercise any rights therein. 

Lafayette M. Co. vs. Finch, 18 Howard, 407. 

Ducot vs. City of Chicago, 10 Wallace, 400, 410. 

Pane vs. Virginia, 8 Wallace, 168. 

Coolev on Statutory Limitations, page 285. 

Vol. 16, No. 9, page 554, American Law Register. 

Pane vs. Virginia, 8 Wallace, 168, 180. 

‘ State vs. Cent. Pac. R. R., 10 Nevada, 47, 386. 

3ank of Augusta vs. Earle, 13 Peters’ U.S., 538. 

Day vs. Newark Manufacturing Co., 1 Blackford, 628. 

Pomeroy ws. N. Y. & New Haven R. R., 4 id., 120. 

4 

; 

: ord. It is for the court to say whether from the whole 

statute the Legislature intended to imposé these conditions 

} or qualifications upon such corporation as a condition pre- 

; cedent. 

; Lester vs. Howard Bank, 33 Md., 558. 


f In re Comstock, 3 Sawyer, 218, 219. 


Ath. The general principles of interpretation of statutes 
obtained in such cases, and such construction will be given 
as will enable all the provisions thereof to stand, if it can be 
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done. Effect, if possible, will be given both sections 44 and 
47. 
Pangburn vs. Westlake, 36 lowa, 546. 


5th. Even when prohibitions are prescribed and a penalty 
attached, it must clearly appear that the law only intended a 
penalty before the court will refuse to give effect to the pro- 
hibitory clause. 
Lester vs. Howard Bank, 33 Md., 558. 
55 IIl., 85. 
Utley vs. Clark & Gardiner Mining Co., 4 Colorado, 
369. 
Vol. 16, No. 9, page 554, American Law Register. 
Pane vs. Virginia, 8 Wallace, 168, 180. 
State vs. Cent. Pac. R. R., 10 Nevada, 47, 386. 
Bank of Augusta vs. Earles’, 15. Peters’ U. S., 538. 
Day vs. Newark Manufacturing Co., 1 Blatchford, 628, 
Pomeroy vs. N. Y. & New Haven R. R., 4 id., 120. 
Blosburg & Corning R. R. vs. Vioga R. R., 5 id., 387. 
Bank of British Columbia vs. Paige, 6 Oregon, 431. 
3 Colorado (Utley vs. Clark & Gardiner Mining Co.). 
Chicago Legal News, Aug. 17, 1878. 
Ohio & Miss. R. R. vs. Wheeler, 1 Black, U. S., 286. 


6th. The only penalty in the law isa prohibition from 

doing or carrying on any business in the Territory without 
filing the paper required. This penalty so attached amounts 
to a prohibition, and plaintiff could neither acquire property 
or sue to protect it, as both require the transaction of busi- 
ness. | 

Lyon vs. Armstrong, 6 Vt., 219. 

Robeson vs. French, 12 Mete. (Mass.), 24. 

Gregg vs. Wyman, 4 Cush., 322. 

Pater vs. Greeley, 15 Mete., 284. 

Ohio & Miss. R. R. vs. Wheeler, 1 Black, U. S., 286. 

Chicago Legal News, April 20, 1878. 

Second Central Law Journal, ’88, 4th ed., 463. 
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IT. 


By reference to record (page 24) it will be seen that the 
court refused the seventh instruction offered by defendant 
“for the fact that the original location of the Garfield min- 
ing claim is not questioned in the pleadings or testimony.” 
The allegations upon which plaintiff bases its right of re- 
covery are ownership, possession, and right of possession. 
Zach of these allegations are specifically denied, as appears 
by the pleadings. Two things necessarily follow from these 
denials: First, it puts the plaintiff’s ttle and right of pos- 
session in issue, and consequently involves every essential fact 
and element required to support them. Second, it cast upon 
the plaintiff the burthen of maintaining and proving them 
upon the trial. Hence, if the issue is properly made, plaintiff 
and not defendant is responsible for a failure in such proof. 
While we are unwilling to concede that a general allegation 
of title and right of possession 1s proper pleading in an action 
like this, where the title in fee is wanting, and believe 
that the facts constituting plaintiff’s right of possession 
should have been set out, yet if his title, as alleged, 
is to be supported, and must be supported by estab- 
lishing a group or series of facts which show a title 
less than a fee—i. ¢., only right of possession—then we take it 
that a denial of the title alleged necessarily put in issue the facts 
plaintiff should establish under his allegations. In other 
words, under our system of pleadings,an averment in the 
answer that plaintiff or his predecessors never made any 
valid location or record of his claim is neither new matter 
nor a counter-claim. It is simply a denial of title, treated 
as an issuable fact throughout this case. Plaintiff, failing to 
produce a patent, was compelled to show such facts as gave 
him a right of possession, as decided in the case of Belk vs. 
Meagher et al., 104 U.S., p. 279, with which this Court is 
familiar. He must show that the property was subject to 
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location, and that a valid location and record was made. 
As said in this case, right of possession follows only a valid 
location, and this is the very question to be tried under the 
laws of Congress, under which plaintiff and his predecessors 
claim. ‘To show that every fact necessary to be established 
in the Land Office and to entitle the plaintiff to a patent 
here is superseded by the fact that upon the presentation of 
the judgment-roll in this and other similar cases the patent, 
under the statute, must issue. No further proof is required. 
It would be absurd and contrary to the spirit and intention 
of the mineral act to say that one who for any cause was 
not entitled to enter through the Land Office could cover 
the infirmity by recovering a judgment in a court of law. 
Not so; the court, in eases where its judgments ipso facto en- 
title the party in whose favor it is rendered to a patent, will 
hold him to the identical proof required in the laws; other- 
wise we have Congress granting patents through the Land 
Office upon conditions and through the courts upon other 
and different conditions. The want of capacity of the plain- 
tiff to take public lands cannot even be waived by a defend- 
ant in a suit by a failure to plead this incapacity. The 
power to dispose of the public lands is vested in Congress, 
and the courts, when its judgments are res adjudicata as to 
all matters necessary to acquiring a patent, cannot in good 
faith ignore the necessary proof under the law in such cases. 
Hence, im cases like the one at bar, where the right to acquire 
public land is dependent upon it and the judgment of the 
court becomes conclusive of such right, we think the citizen- 
ship of the applicant for patent must be affirmatively shown. 
If plaintiff had set up all the facts necessary to constitute a 
right of possession and entitle it to a patent, citizenship, 
location, and record would have been required, and the de- 
fendant, instead of being called upon to deny title (which, 
for the purposes of this case, must be said to deny these 
facts), would specifically deny each of these allegations and 
put the plaintiff upon proof of them. ‘This, we claim, is the 
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proper practice and the only means of protection to both 
the Government and the citizen. In the case at bar the ques- 
tion of a want of citizenship is not such as requires the de- 
- fendant to avail himself of it by plea or proof to defeat the 
plaintiff’s action, but it is a condition precedent to his right 
to maintain it and, for the purposes of this case—i. ¢., to obtain 
a patent—he must prove it. We submit that any other rule 
would utterly pervert the mineral act and defeat the mani- 
fest intention of Congress in enacting it. It is a well-settled 
principle that when a record is made prima facie evidence 
of its contents only such matters as are necessary and prop- 
erly contained in it will be considered when introduced in 
evidence. The law nowhere requires or makes the citizen- 
ship of the locator a part of the record, and it could under 
no circumstances, consequently, be considered as establish- 
ing this fact. The record, therefore, if prima facie evidence 
of anything, is confined to such facts as are by law required 
to be in it. This bears no evidence of citizenship whatever, 
and the instruction requested should have been given. ‘The 
same, in so far as the pleadings are concerned, may be said 
of the record of location as found on page 16 of the tran- 
script. If, as we contend, under the denials mentioned, it 
became necessary for plaintiff to show that this claim had 
been segregated from the mass of public domain and the 
right to the possession vested in it by a location and recor- 
dation thereof, the validity of this location and record be- 
comes a vital question. It was introduced to support the 
title of plaintiff, and if the objections to it were well taken the 
case should be reversed on that account. 

Under the statutes of the United States three things are 
indispensable to the validity of this record: The name of 
the locator, the date of location, and a reference to such 
natural objects or permanent monuments as will identify the 
claim. ‘The first two are properly set out in the record, but 
we assert that no reference is made to any natural object or 
permanent monument that will identify the claim. It is of 
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the utmost importance to the Government, not only to 
know to whom it parts with a portion of the public domain, 
but what portion of it is parted with. Not being conveyed 
in legal subdivisions by which the locus in quo can be easily 
identified, it has provided other means by which its officers 
can ascertain from the record the precise piece of property 
it has granted. Being descendible without requiring the 
locator or his successors in interest to ever procure a patent 
for it, the statute contemplates that it must be so marked 
upon the surface that its boundaries can be readily traced, 
and that the record must be such as will permanently 
identify the claim. They must be so connected as that no 
change in the one or the other can be made in any material 
respect without detection. Both are also to operate as « 
notice to persons entitled under the law to occupy the public 
lands. The location must show for itself upon the ground 
and the record must be such of itself that a competent sur- 
veyor can take it in one hand and his instruments in the 
other and trace out the claim. Hence, the initial point 
must be a natural object or permanent monument. If not, 
when desirable the locator can make it applicable to any 
piece of mineral lands of like dimensions. He can change 
his stakes, and unless the record ties him down by an immov- 
able object or monument, he has a floating claim which he 
ean locate wherever the greatest inducements are offered. 
The initial point in this record is discovery stake. No other 
description is given. No reference is made to any natural 
object or permanent monument by which its identity can 
be established or its perpetuity fixed. He may move it any- 
where coextensive with the limits of the “ Vaughan Min- 
ing District” and this record will apply to it equally as well 
as it does at the present. ‘The Government could never tell 
with certainty what lands had been withdrawn from market, 
and this floating claim is likely at any time to jeopatdize 
the rights of a discoverer whom it has encouraged to de- 
velop its mineral resources. If the statute is carried out the 
5) 
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locator is designated ; the date of location is fixed so as that 
it cannot be dated back to intercept a prior grant, and the 
particular property granted is so identified that it cannot 
be floated at the pleasure of the locator or his successors in 
interest, nor can it be moved at the instance of others, so as 
to deprive him of his claim. All these were intended to be 
accomplished, and unless it is done there is no such com- 
pliance with the law as will secure the grant. - We insist 
that the record in this case is fatally defective in the par- 
ticular mentioned and should have been excluded under the 
objections made to it. 


ITI, 


The record shows that a copy of a copy of the certificate 
of incorporation and copies of record of deed, certified to by 
the recorder, were admitted in evidence without further 
proof, under objections of defendants, and to the admission 
of which exceptions were duly taken. It will become neces- 
sary to examine the statute upon this question, as under no 
circumstance could these be admitted under the common- 
law rules of evidence without first accounting for the arigi- 
nal and then proving that the documents offered were 
copies of it. In so far as the copy of the copy of certificate 
is concerned we find no provision of the statute whatever 
that refers to it in terms, and we do not think such an in- 
vasion upon the general rule should be made by implication. 
The statute, as will be seen, refers to original instruments and 
not copies. It was intended to be confined to them alone 
and not extended to copies or what purported to be copies 
of them. It cannot be fairly implied that the Legislature 
intended to or did so far open the gates to the perpetration 
of fraud as this. 

As to the admission of the copies of certain deeds, the 
ruling of the court below was certainly erroneous and in 
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contravention of the well-established rule of evidence re- 
quiring a fact to be proven by the best evidence obtainable. 

The originals were not produced and it became necessary 
to prove it according to the established rules of proving 
documents by secondary evidence. 


First. The original must be accounted for to the satis- 
faction of the court. 


Second. The instrument offered as a copy must be shown 
to be such by persons who have compared it. 


The statute never intended to dispense with the former. 
It only dispenses with the latter in so far as to make the 
certified copy prima facie evidence. by giving it this inter- 
pretation all the other provisions of the statute upon this 
subject, as we shall hereafter see, can have full effect and 
there will be no conflict. Otherwise the two sections made 
applicable to this matter are absolutely repealed. 

The only sections of the statute we have been able to find 
bearing upon this question is section 525, page 139, which 
we have heretofore quoted; section 609, page 154: 


“There can be no evidence of the contents of a writing other 
than the writing itself, except in the following cases: * * * 
‘When the original is a record or other document in the cus- 
tody of a public officer.” ‘ Where the original has been re- 
corded and a certified copy of the record is made evidence by 
this code or other statute.’ ” 


Section 187, page 440, refers to proof of the execution of 
the instrument. 

Section 394, page 490, refers to papers on file and tran- 
script from the books of record kept therein. It is a part of 
the general law applicable to county clerks and refers to the 
records made by him under direction of the board of county 
commissioners. A book of record kept by him is a book of 
original entries. 


p 
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We claim that the following two sections are applicable 
to the question involved, and, in connection with 609, re- 
ferred to, should control the decision of the Court in that 


behalf: 


“Section 205. Every conveyance or other instrument 
conveying or affecting real estate, which shall be acknowl- 
edged or proved, and certified as hereafter prescribed, may, 
together with the certificate of acknowledgment or proof, be 
read in evidence without further proof.” 


This applies, of course, to the original instrument. 

Section 207 was enacted expressly with reference to the 
questions involved, and, of course, should control a general 
provision which by its terms would seem to include the 
same propositions in a general way. ‘This, we believe, is 
the rule of interpretation. If a statute is made applicable 
especially to a given state of affairs it will control a general 
statute which might include the same subject. It reads as 
follows, referring to the section preceding it: 


“Where any such conveyance or instrument is acknowl- 
edged or proved, certified, and recorded in the manner 
hereinafter prescribed, and it shall be shown to the court 
that such conveyance or instrument is lost or not within the 
power of the party wishing to use the same, the record thereof, or 
the transcript of such record, certified by the recorder under 
the seal of his office, may be read in evidence without fur- 
ther proof.” 


Here we have the exact instrument described, duly ac- 
knowledged, and recorded, conveying real estate, and a cer- 
tified copy offered. Defendant objected for the reason that 
the original was not accounted for. The court overruled 
the objection and signed the exception. It would seem that 
there is no escape from the conclusion that there was error 
in admitting this certified copy of this conveyance without 
the further proof required. We have carefully examined 
the statutes in order to relieve the Court of as much labor 
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as possible and believe that the foregoing sections referred 
to are all that bear upon this question, and invite the atten- 
tion of the Court especially to this matter. We insist that 
there is error in the admission of the certified copies of these 
deeds without the further proof of the loss. It cannot be 
that a party can have the original in his pocket and intro- 
duce a copy. The best evidence should be resorted to—the 
certainty of the original, not the uncertainty of the copy. 

Concerning the question asked the witness Orth, namely, 
“Whether if certain work had been done he would have 
known it,” it seems to us to have been one way of showing 
a fact which was material in the case. The fact sought to 
be shown was a physical one, which was determinable from 
appearances, and the form of the question was well calcu- 
lated to elicit an intelligent response. It was not necessary 
to show that the witness was an expert. The right of cross- 
examination was open to the plaintiff, by which the wit- 
ness’ means of information may have been challenged. It 
might have appeared that he had taken measurements and 
was prepared to speak advisedly. 

In conclusion, we think the affidavits of the several parties 
filed in the case are sufficient to have entitled the defend- 
ants to a new trial. The newly discovered evidence was 
not cumulative, but went directly to destroy the testimony 
of the only witness to the proof of representation—testimony 
which in the nature of things could not have been produced 
upon the trial, because, as shown by the affidavits, it was 
not known to defendants by whom the representation work 
would be proven. 


Respectfully submitted. 
Epwin W. Too.Le & 
JosePH K. Toore, 
Counsel for Plaintiff in Error. 
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AUGE O. Hauer, 
Plaintiff in Error, 
rs. 
THE GARFIELD MINING AND | 
Mining Co., | 
Defendant in Errors. 


BRIEF OF EPPA HUNTON, 
‘ounsel for Defendant in Error. 

This action was instituted in the District Court of the 
3rd Judicial District of the Territory of Montana, under 
an act of the Territorial Legislature found in compiled 
statutes of Montana, Sec. 366, page 160. 

This law provides that an action may be brought by 
iny person in possession by himself or his tenant of 
real property against any person who claims an estate 
or interest therein adverse to him, for the purpose of 
determining such adverse claim, estate or interest. 
Under this act the plaintiff below (the defendant in 
error) instituted this action and in his complaint found 
on page 1 of the record averred that it was a body cor- 
porate duly organized under the laws of the State of 
New York for carrying on the business of mining and 
milling ores bearing gold, silver and other precious 
metals in the Territory of Montana and had complied 
with all the laws of Montana relative to foreign corpo- 
rations. 

That it is the owner and in possession of a certain 
quartz lode mining claim in said Territory called the 
Garfield lode. 


9 

That it and its predecessors in interest have been 
ever since the discovery and location of the lode in 
possession of the same and were legully entitled to 
such possession. That notwithstanding its right to such 
possession the defendant (now plaintiff in error) on or 
about the Ist day of January, 1885, assumed to enter 
upon the premises and to relocate the same as the 
Kinna lode and pretends to claim an interest or estate 
therein and possession thereof adversely to it, and by 
virtue thereof has made application to obtain patent 
fur said lode. 

That the plaintiff below filed its adverse claim tothe 
claim of defendant below. That further proceedings 
in the local land office in regard to these claims were 
stayed, and will continue to be stayed till the right to 
the possession of this lode is determined by the court. 
That the claims of the said Auge O. Hammer, and also 
of John Kinna and Lucien W. Bliss (the two last of 
whom were supposed to make some claim adverse to 
both the plaintiff and defendant in error) are without 
right and that neither has any estate, title or interest 
or right to the possession of said premises. That said 
complaint concluded with the prayers: 

ist. That defendants (below) may be required to set 
forth the nature of their claims and that all claims 
may be determined by decree of the court. 

2nd. That it may be declared that the defendants 
have not nor has either of them any interest or estate 
in or right to the possession of said premises and that 
the title of plaintiff below is good and valid, and that 
said plaintiff is entitled to the possession of the premi- 
ses. 

3rd. That defendants below be forever debarred 
from asserting any claim to the premises. 
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The defendants below demurred to this complaint— . 
see record page 324. The defendant Hammer with- 
drew his demurrer and answered the said complaint 
denying the allegations thereof and averring that on 
the Ist day of January, 1883, one Iner Wolf entered up- 
on the said premises, the same being vacant mineral 
iands of United States, and located the same according 
to law as the Kinna lode. That afterwards, on the 
day of January, 1883, the said Hammer became the 
purchaser of the Kinna lode and that he and the said 
Wolf had been the owners and held possession of the 
premises since the Ist day of’ January, 1885, and that 
s2rid Hammer is now entitled to the possession of same. 
That the said plaintiff below had forfeited whatever 
claim he ever had to said premises prior to the Ist of 
January, 1883. The said plaintiff below replied to this 
answer and denied all its allegations. The cause was 
tried before a jury at the bar of the said court and the 
trial resulted in a verdict for the plaintiff. The de- 
fendant thereupon moved for a new trial and founded 
his motion on specifications of errors that evidence is 
insufficient to justify the verdict and upon errors of 
law set out in full on page 25 of record. This motion 
was overruled and judgment was given for the plaintiff 
below. Record page 27 and 29. The demurrer of the 
other defendants in the court was not withdrawn or 
or passed upon. The issue in this cause was made and 
tried between the plaintiff below and defendant Ham- 
mer. 

The defendant below, Hammer, carried this case to 
the Supreme Court of the Territory, and at the August 
term, 1885, of said court the judgment of the District 
Court was affirmed. See record page 39. 
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From this last decision the defendant Hammer, by 
writ of error, brought the case to this Court. The 
errors assigned in the brief of the counsel for the plain- 
tiff in error are as follows: 


SPECIFICATION OF ERRCRS IN WHICH EVIDENCE IS INSUFFICIENT 
TO JUSTIFY THE VERDICT. 


The evidence is insufficient in this— 


1. Because it fails to show that the pariies who 
claim to have located the Garfield lode claim were citi- 
zens of the United States or had ever declared their 
intentions to become such. 

2 Because the proof shows that tlhe work necessary 
to represent said claimd for the year 1882 had not been 
done. , 


ERRORS OF LAW. 


The court erredin overruling defendant’s demurrer 
because the complaint did not state facts sufficient to 
constitute a cause of action, in this, to wit, the claim 
being unpatented land the complaint should set out 
every fact necessary in order toshow that it was enti- 
tled to hold and possess the land under the laws of the 
United States. 

The court erred in admitting in evidene> copy of 
certificate of incorporation of plaintiff for the reason 
that the original was not accounted for, for the reason 
that the same was not properly authenticated, in this, 
the person who assumes to take the acknowledgment to 
the same does not attest the same with a seal and no 
authentication appears thereto that he was qualified to 
take acknowledgments. 
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The court erred in admitting copies of the sev- 
eral conveyances under which plaintiff claimed title, 
for the reason that the originals were the best evidence 
and they were not accounted for. 

The court erred in admitting in evidence copy of lo- 
cation of the Garfield lode for the reason that the 
original was not accounted for, and for the further 
reason that the same was too indefinite and did not 
contain such a description as required by law, and be- 
cause the same did not refer to such natural objects or 
permanent monuments as would identify the claim. 

The court erred in refusing to allow defendant to ask 
of a witness the following question: “From the exami- 
nation you made of the discovery shaft in 1881 and in 
June, July and August, 1882, are you able to state 
whether you would have known it if any work had 
been done, in June, 1882, in said shaft?” for the reason 
that the question was competent and was one means 
of showing that no work had been done on the shaft 
during that time. 

The court erred in giving instruction No. 1, for the rea- 
son that the location notice under which plaintiff claimed 
was invalid, because it contained nosufficient description 
and because there was no evidence of a location made 
by any proper person, and because the court in said in- 
struction assumes that such location is not questioned 
or put in issue by the pleadings, and so states to the 
jury. 

The court erred in giving instruction No. 3, for 
the reason that it requires defendant to prove a for- 
feiture of plaintiff’s title. When the pleadings put title 
in issue the plaintiff should be required to first show 
title and valid location, 
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The court erred in giving instruction No. 4, for the 
reason that plaintiff could not acquire or hold property 
until it had complied with the laws of the Territory 
respecting incorporations, ete. 

The court erred in giving instruction No.43, because 
the court permits a recovery without proof of the com- 
pliance by plaintiff with the conditions precedent re- 
quired by the laws of this Territory, namely, filing in 
the proper offices of its certificate of incorporation. 

The court erred in refusing to give instruction No.7, 
asked by the defendant, for the reason that the mining 
claim in controversy was unpatented land, and before 
the plaintiff was entitled to recover it was incumbent 
on it to show everything that was essential to show 
a valid location, and, among others, citizenship or a 
declaration to become such was essential upon the part 
of the locator. 

The court erred in refusing to give instruction No.9, 
asked for by the defendant, for the reason that the fil- 
ing of the papers mentioned in the instruction were 
essential to authorize plaintiff to acquire or hold said 
property. 


THE FIRST ERROR ASSIGNED IS— 


NEW TRIAL FOR INSUFFICIENT EVIDENCE, 


The granting of a motion for a new trial because the 
evidence is insufficient to sustain the verdict is a mat- 
ter of discretion in the court that tried the case, and 
the higher courts will not interfere unless there is also 
error of law. This Court will not interfere if there is 
only a question of the sufficiency of the evidence to 
justify the verdict. 
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In Railroad Co. vs. Fraloff, 100 U.S. Reports on page 
ol, this Court says: “No error of law appearing upon 
the record this Court cannot reverse the judgment, be- 
‘ause upon the examination of evidence we may be of 
opinion that the jury should have returned a verdict 
fora less amount. If the jury acted upon a gross mis- 
take of facts or were governed by some improper in- 
fluence or bias, the remedy therefor rested with the 
court below under its general power to set aside ver- 
dicts. * * * Qur authority does not extend to a re- 
examination of facts which have been tried by the jury 
under instructions correctly defining the legal rights of 


parties.” 


Railroad Co. rs. Struble, 109 U.S. R., 584. 
Wabash Ry. Co. rs. MeDaniels, 107 do 456. 


It is maintained the evidence was quite sufficient to 
sustain this verdict. 


OVER-RULING DEMURRER., 


1. The first error of law assigned (but not argued) is 
the overruling demurrer of plaintiff in error. 

In this class of cases a complaint which alleges the 
ownership and possession to be in the plaintiff, and the 
adverse claim of defendant, and that such claim is with- 
out right states a legal cause of action. 


Rough os. Simmons, 65 Cal. 227. 


Rough vs. Booth, 3 Pac. Rep. 805. 


The complaint comes fully up to the requirement of 
these cases. jut this question does not arise in the 
‘ase because the demurrer of defendant Hammer was 
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withdrawn. See record page 4. 

Admitting improper eridence of certificate of incor- 
poration. 

The next error assigned by the counsel for plain- 
tiff is admitting in evidence certificate of incorpora- 
tion of the plaintiff below for the reason that the 
original was not accounted for, for the reason that the 
same was not properly authenticated in this, the per- 
son who assumes to take the acknowledgment to the 
same does not attest it with a seal, and no authentica- 
tion appears thereto that he was qualified to take ack- 
nowledgments; also erred in admitting copies of the 
several conveyances under which plaintiff below 
claimed title for the reason that the originals were the 
best evidence, and they were not accounted for; also 
in admitting in evidence copy of location of the Gar- 
field lode for the reason that the original was not ac- 
counted for, and for the further reason that the same 
was too indefinite—did not contain such description as 
required by law and did not refer to such natural ob- 
jects or permanent monuments as would identify the 
claim. 

The last error assigned will be considered when in- 
struction No. 1 is taken up. 

As to admission of copy of certificate of incorpora- 
tion. 

Now the law of Montana requires the certificate of 
incorporation in another State, to be filed in Montana. 
This must of course be a copy because the original re- 
mains with the proper officer in the State granting the 

: incorporation. Upon filing this the foreign corpora-. 
| tion has the rights provided by statute. All that de- 
| volves upon a foreign corporation to show compliance 
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with section 46, is to show a proper record of the certi- 
ficate of incorporation to the court. This was done 
when, according to the record page 9, the plaintiff be- 
low offered in evidence the record of a paper purport- 
ing to be the certificate of incorporation of the plain- 
tiff below. It was not the introduction of a copy but 
of the record itself... If this was not proper evidence 
to make a prima facie case, then according to the laws 
of Montana, no foreign corporation can prove a compli- 
ance with her laws. | 

There can be no better way to show that a paper has 
been recorded than the production of the record itself. 
Section 46 provides for the recordation of a copy. 

It will be shown further on that if the recordation 
provided for in section 46 was not properly done, the 
plaintiff below still had the right to do business and to 
sue in Montana. But it is objected (iat certificate of 
incorporation was not properly made in New York. 

So far as the evidence in this case shows the certifi- 
cate of incorporation was properly made in New York. 
It will be seen by reference to the record, page 11, that 
this certificate of incorporation was acknowledged by 
the ineorporators before Fred. H. Maren, who signs 
himself a Notary Public, city and county of New York, 
but does not attest with a seal of office. 

There is no evidence in the record to show that. the 
laws of New York require such attestation, no evidence 
that Notaries of that State have seals. The certificate 
of William A. Butler, clerk, shows that the instrument 
is executed and acknowledged according to the laws of 
the State of New York. 

Their copy of this instrument is certified to be cor- 
rect by the clerk of the court of New York, and the 
Secretary of State, and in the absence of proof to the 
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contrary we are bound to presume that the laws of New 
York were complied with. This instrument was re- 
corded in New York and there is no evidence to show 
it was not properly recorded under the laws of Montana. 
It was filed as a copy, and the law makes its record 
evidence... The laws of Montana do not prescribe how 
foreign corporations shall be incorporated by other 
States before doing business in Montana, but only pre- 
scribe that when incorporated they shall file a copy of 
their charter or certificate of incorporation as obtained. 
What was done in the State of New York towards in- 
corporating this company cannot be inquired into in 
Montana, but if it becomes necessary to declire that it 
is no corporation the proceeding must be in New York, 
and must be taken by the State of New York by quo 
warranto. 


[IMPROPER ADMISSION OF DEEDS, 


This assignment of error together with improper ad- 
mission of location certificate of the Garfield lode, is 
discussed under the 3rd head in brief of counsel for 
plaintiff in error, page 18. 

It is believed that every State and Territory in the 
United States has provided for the recordation of deeds, 
and also provided in some form or other for the admis-_ 
sion in evidence of copies of such recorded papers, 
without producing the original. 

The Territory of Montana is no exception to this 
general rule. Section 384, article 4, fifth division of 
the general laws is as follows: 

“Copies of all papers filed in the office of Recorder of 
Deeds and transcripts from the books of record kept 
therein certified by him under the seal of his office 
shall be prima facie evidence in all cases.” That is, 
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copies shall be prima facie evidence and “transcripts 
from the books of record kept therein certified by him 
under the seal of his office, shall be prima facie evi- 
dence where the paper introduced is proven to be a 
copy no certificate under seal is required, nor is any 
other certificate necessary. Section 609 of the civil 
code, page 154, as quoted in the brief for plaintiff error 
does provide : 

“There can be no evidence of the contents of a writ- 
ing other than the writing itself, except in the follow- 
ing cases:” And then the learned counsel gives two 
cases in which there may be other evidence, paragraph 
3. “When the original is a record or other document 
in the custody of a publie officer” and paragraph 4, 
“Where the original has been recorded and a certified . 
copy of the record is made evidence by this code or 
other statutes.” 

But in further explanation the second clause of the 
5th subdivision or paragraph provides thit in the cases 
mentioned in paragraphs 5 and 4. A copy of the origi- 
nal or a certified copy must be produced. 

Upon examination of the reeord it will be found that 
this was followed in each case. The record of the cer- 
tificate of incorporation to show thit the plaintiff below 
was an incorporation and had complied with the laws 
of Montana as to filing the certificate. 

Qn page 12 of the record it is stated as part of the 
case as it went tothe jury “Plaintiff offered in evidence 
the following copies of deeds on record in the county 
recorder’s office” and then follows copies of all the 
deeds introduced by the plaintiff. It is submitted that 
this brings this evidence strictly within the 2nd clause 
of the 5th paragraph. They were copies of the deeds 
and were on record in the county recorder’s office. This 
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applies to all the deeds. This position is very much 
strengthened by the fact that the deed from Iver Wolff 
to the plaintiff in error, and which was necessary to his 
defence was proven in the same way. See compiled 
statutes, 5th division, 839. MekKinstry os. Clark, 4 
Mont... 370. Abbott’s trial evidence, page 50, and au- 
thorities cited. Dick os. Balch, 8 Peters 30. 1 Whar- 
ton on evidence, section 11]. 

The objection to admitting in evidence copy of loca- 
tion of the Garfield lode is met in the same way. The 
law required this location to be filed with recorder and 
to be recorded, and the plaintiff below introduced the 
record of the location. Record page 16 says: “Here 
plaintiff offered in evidence the record of the location 
of the Garfield mine.” The law required this location 
to be recorded and to prove it the record was intro- 
duced. This was not objected to because the original 
was not produced, but because it did not in itself con- 
tain the requirements of the law, any other objection 
that might have been made and was not, was waived. 
Thomas os. Lawson, 21 Howard, 331. See page 338. 

It will be observed on page 18 of the record that de- 
fendant below proved his location in the same way ex- 
actly. “Defendant then introduced in evidence his 
record of location of the Kinna lode as follows: In 
both cases it was the original record, and it was the 
only way to prove that these locations were recorded 
as the law requires. 


The record of location was too indefinite and did not 
contain such a description as required by law and did 
not refer to such natural objects or permanent monu- 
ments as would identify the claim. 
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Aud the plaintiff in error claims that it was no valid 
location and does not entitle the defendant in error to 
a patent. 


There are only two objections to the admission of 
this record of location; first, for the reason that the 
original was not accounted for. This has already been 
noticed. Second, because it did not contain such a des- 
cription as required by law, and did not refer to such 
natural objects or permanent monuments as would 
identify it. 

This last will be considered; all others not made were 
waived. 

The location record will be found on page 16 of ree- 
ord. The only trouble in following the metes and 
bounds of this location consists in finding the starting 
point or any other given point described in metes and 
bounds. If these stakes are standing there can be no 
difficulty—there is no evidence to the contrary—but 
the law requires a reference to some natural objeet or 
permanent monument. The location notice gives the 
distance of this lode from Vaughn’s “Little Jennie” 
mine, and that it is in the county of Lewis and Clark. 

This is a strict compliance with the law, and just 
such a description as the assignor of the plaintiff in 
error made of his Kinna lode. The corners, of which are 
also marked with stakes and the permanent objects are 
two other lodes, and states it is a relocation of what 
was formerly known as. the Garfield lode, pages 18 and 
19. 

The only permanent objects in each are other lodes. 
The reference to two cannot be better than one, be- 
cause after finding either one the location is known 
from this permanent object. 
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How could it have been known as the Garfield lode 
unless it referred to some natural object or permanent 
monument. The Garfield lode was so well and se 
properly located that assignor of defendant below re- 
ferred to it as one of the permanent landmarks, in his 
location of Kinna lode. And is conclusive evidence 
that when the Kinna lode-was located, it was because 
the locator supposed the right to the Garfield lode had 
been forfeited. 


In refusing to allow the defendant below to ask the 
Jollowing question: “From the examination you made 
of the discovery shaft in 1881 and in June, July and 
August, 1882, are you able to state whether you would 
have known it if any work had been done in June 1882 
in said shaft.” Record page 17. 

After the witness had testified to his acquaintance 
with the Garfield mining claim and that he was over 
it in 1881, and knew what work was done on the claim 
that year and that he had been there again in June and 
August, 1882, the counsel for defendant below asked 
this question “From the examination you made of the 
discovery shaft in 1881, and in June, July and August, 
1882, are you able to state whether you would have 
known it if any work had been done in June, 1882, in 
said shift?” This question was objected to by the 
plaintiff below and ruled out by the court it is confi- 
dently submitted this ruling was correct. 

The first objection to this question is that it is lead- 
ing and ought to have been ruled out on that account. 

1 Wharton on Evidence, Section 499., note 1. 

In the second place it calls for the opinion of the 
witness as to whether work had been done in the Gar- 
field lode in June, 1882. 
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Such a question can be put to an expert only. There 
is no evidence tending to show that tie witness was an 
expert. Without this preliminary evidence opinions 
are not admissible in this class of cases. He was no 
expert. 

In Rogers on expert testimony, page 1, the rule is 
laid down as follows: “Strictly speaking an expert in 
any science, art, or trade is one who by practice or ob- 
servation has become experienced therein.” 

He has been defined as a person of skill; as a skilful 
or experienced person ; a person having skill, experi- 
ence or peculiar knowledge on certain subjects or in 
certain professions; a scientific witness. An expert, 
said Mr. Justice Folger, in Nelson os. Sun Mutual In- 
surance Co., 71 N. Y., 453, 460, is one instructed by ex- 
perience, and to become one requires a course of pre- 
vious habit and practice, or of study so as to be familiar 
with the subject.” 


Bird es. Commonwealth, 21 Grattan 800. 
Jones os. Tucker, 41 N. H., 546. 

State rs. Phair, 48 Ver., 366, 577. 
Dickinson os. Fitchburg, 13 Gray, 546-553. 
1 Greenleaf’s evidence, section 440. 


The evidence does not disclose a single qualification 
of this witness as an expert. 

No experience, skill, peculiar Knowledge or science 
is possessed by this witness, and he cannot come under 
the head of an expert whose opinion is evidence. Not 
being an expert the question should have been direct- 
ed to facts and not to opinions, or conclusions deducted 
from facts, which belongs to the jury. 

But it is further maintained that this inquiry was 
one which forbade the examination of experts. It was 
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a plain inquiry and within the comprehension of plain 
witnesses. It was as to Whether a certain amount of 
work had been done. In such cases expert testimony 
is not allowed. The rule is well laid Gown by Rogers 
in his work above quoted, at page 8, as follows: 

“The rule is that the opinions of experts or skilled 
witnesses are admissible in evidence in those cases in 
which the matter of inquiry is such that inexperienced 
persons are unlikely to prove capable of forming a cor- 
rect judgment upon it for the reason that the subject- 
matter so far partaking of the nature of a science, art, 
or trade as to require a previous habit, experience, or 
study in it in order to acquire a knowledge in it.” 

In also the numerous authorities cited at bottom of 
page d. 

Qn page 12 the same author says: 

“Whenever the subject-matter of inquiry is of such 
a character that it may be presumed to lie within the 
common experience ofall men of common education, 
moving in ordinary walks of life, the rule is that the 
opinion of experts is inadmissible.” See large number 
of authorities cited in note 1, to page 15, to sustain this 
text. 

The question was therefore rightly excluded. See 
also: 


Milwaukee Ry. Co. vs. Kellog, 94 U.S., 472. 

Chicago vs. Greer, 9 Wal., 734. 

Central P. R. R. Co. vos. Peak 35 Cal... 247. 

1 Greenleaf on evidence. section 448. 
GRANTING INSTRUCTION NOs. 1 AND 3. 


While these instructions Nos. 1 and 3 do say “ the 
validity of the original location of the lode is not ques- 
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tioned in the pleadings” and while this was an error 
yet as the Supreme court of the Territory says this er- 
ror was not prejudicial to plaintiff in error because it 
goes on at once to direct that the jury must believe 
from the evidence all the facts necessary toa valid 
location and the attention therefore of the jury was 
specifically directed to the evidence necessary to show 
a valid location and they must believe from the evi- 
dence that all these facts did exist—This could not prd- 
juice the defendant below. 

In Campbells’ Exr. es. Prall, 2 Peters, 554, this court 
refused to reverse a decree although an error had been 
committed as no benefit would result to the applicant 
froma reversaal. 

In Greenlief’s lessee es. Birth 5 Peters, Mr. Justice 
Story in delivering the opinion of the court, page 154, 
says: “At the trial several exceptions were taken by 
the plaintiff to opinions expressed or refused by the 
court. Asto some of these exceptions that are thus 
brought before us it is unnecessary to decide whether 
they are well or ill-founded; because in the progress 
of the cause it is apparant they worked no ultimate 
injury to the plaintiff, since independently of the 
initter therein stated it. is admitted upon the record 
that the plaintiff made out a good title in his lessor, 
which was all the plaintiff proposed to establish by 
them * * There must be some injury to the party 
to inake the matter generally assignable as error.” 


See also Johnston es. Jones, Ist Black., 209. 
Chittenden rs. Brewster, 2 Wal., 191. 
Brobst ers. Brock, 10 Wal., 579. 

Sergeant es. Sturm, 25 Cal., 561. 

St. John vs. Kidd, 26 Cal., 268-9. 
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Hebraid vs. Jefferson Co., 33 Cal., 290. 
Brazier vs. Clap, 5 Mass., hk. 10. 
DeMerle vs. Matthews, 26 Cal., 467. 
Green vs. Ophir Co., 45 Cal., 526. 


When, therefore, the court instructed the jury that 
they must find all the facts necessary to make a valid 
location it was no error of which complaint could be 
made if the court said its validity was not questioned 
in the pleadings or testimony. 

The only questions in this case were, first, was the 
plaintiff below holding under a valid location? If so 
possession necessarily follows from it. Belk es. Meag- 
her, 104 U.S. R., 279, and secondly, had the plaintiff 
below forfeited his right by failure to do the required 
amount of work. If the first point was settled by the 
jury on the evidence in favor of the plaintiff below 
then he had made out a case for recovery, and it had 
to be met and overturned by the defendant below by 
showing that plaintiff had in some way forfeited his 
right. This the jury found he did not do. 

The whole case shows that the fight was made on the 
alleged forfeiture. The location of the Kinna lode 
sets out that it was what had been known as the Gar- 
field lode; that is, had been known as the Garfield lode 
but the right thereto had been forfeited and hence the 
location of the same lode as the Kinna lode. 

While the pleadings technically put the validity of the 
location in issue, the fight was on the forfeiture. ‘The 
plaintiff below proved the validity of his location and 
the defendant failed to prove the forfeiture. 


GRANTING INSTRUCTION NO. 4. 


This instruction will be found on page 22 of record. 
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The court said in this instruction that striet proof of 
corporate existence is not required. That if acting as 
such in good faith, though there was not a strict com- 
pliance with the law then it was a corporation de facto. 

That the failure of the corporation to file certificate 
as required by law did not cause a forfeiture of proper- 
ty or destroy its right to do business in the Territory. 

In a previous part of this brief it is maintained the 
law was complied with; but if not still the plaintiff 
below has a right to go on with business and this suit. 

This question was before the Supreme Court of Mon- 
tana, in King es. National Mining and Exploring Co., 
} Mont., 1, and notwithstanding the criticism of the 
learned counsel for plaintiff in error, Brief pages 7 to 
12, the court did decide: “that foreign corporations are 
not prohibited from doing business in the Territory, 
though certificate of incorporation muy not be filed.” 
The orginal act was passed in 1867, and contained 
but two sections, which became sections 46 and 47, in 
the code of 1872. 

And that act in its two sections contained the Legis- 
lative mind on the subject and both must be looked to 
inany construction given to either. 

Judge Galbraith pronouncing the opinion of the court 
in the above case, 4 Mont. R., page 2, says: “Two ques- 
tions arise in the case and are relied on for a reversal 
of the judgment they are important and entitled to a 
brief consideration: First the right of the respondent 
to do business in the Territory, it being, a foreign cor- 
poration and having failed to file a copy of its charter, 
as required by law.” After reviewing the history of 
the two sections as taken from the act of 1867 he says: 
The two sections must be construed together.” Citing 
Bradbury es. Wagehart, 54 Penn. St. 180 says: “We are 
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led to conclude that Section 46 although its language 
is mandatory in its character and requires of foreign 
corporations the performance of the acts therein men- 
tioned yet Section 47, therein prevents it becoming a stat- 
ute of absolute prohibition and prescribes the conse- 
quences which shall result froma failure to com- 
ply with the provisions of Section 46, Hapressio 
Unius exclusio alterius is eminently applicable to 
and decisive of this question: Foreign corporations 
are therefore in our our opinion not prohibited from 
doing business in this Territory by failure to comply 
with requirements of Section 46. 

This construction of the sections 46 and 47, seems to 
be plainly right. It is the construction of a statute of 
the Territory by the highest court of the Territory, and 
will be accepted by this court as the true and conclu- 
sive construction. Phalen os. Virginia, 8 How., 169. 

The learned counsel lays down the doctrine on page 
12 of his brief that “Foreign corporations have no le- 
gal existence inany other State or Territory than that 
of their creation,” and cites Bank of Augusta vs. Earle, 
13 Peters, 538-9. This may be true, but having a legal 
existence in one State the comity existing between the 
States enables them to sue in any other State or Terri- 
tory. The very case cited decides that this comity ex- 
ists between separate and distinct nations and much 
more between states of the same brotherhood constitu- 
ting one great Government. 

It is admitted that States or Territories may exclude 
foreign corporations from doing business within their 
limits or impose conditions. 

But it is maintained that the Legislation of Montana 
has not prohibited the plaintiff below from doing busi- 
ness in her limits because of failure to properly record 
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its charter &c., and that this has been the construction 
placed upon her legislation by her highest courts, 
which this court will adopt and follow. 

This argument is made without conceding that the 
plaintiff below failed to comply with requirements of 
section 46. 

It is argued elsewhere that it did comply. 

“Because the evid2nce fails to show that the parties 
who claim to have located the Garfield load were citizens 
of the United States or had ever declared their inten- 
lion to become such.’ This comes under the head of 
motion for new trial for insufficient evidence which it 
has been shown will not be considered by this court. 

But it is submitted that the evidence is complete on 
this subject. Section 2521 of Revised Statutes provides: 
that “proof of citizenship under this chapter may con- 
sist in the case of an individual of his own affidavit 
thereof,”’ chapter 6, “ Mineral lands and Mining re- 
sources.” When the notice of location of the Garfield 
lode was niade by Julius Horst and FE. F. Hardin the 
former made an “affidavit” that he and his ev-loca- 
tor were citizens of the United States. Their citizen- 
ship was proved. Being natural persons in a proceeding 
of this sort it will be presumed they are citizens. Cox 
os. Gulick, 5 Holst., N. Y. 

The United States officer was satisfied with the proof 
and received the location as valid. The defendant be- 
low cannot dispute it without evidence, if evidence was 
admissible, on that point. In the absence of proof the 
citizenship, if important to the case, will be presumed 
People ex rel. Smith es. Pease, 27 N. Y., 45. ~The citi- 
zenship of the assignee (the plaintiff below) could not 
be raised because if a foreigner, or if not a citizen, and 
the law of Montana prohibits a foreigner to hold land 
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the title of plaintiff below is good till officer found. 
Phillips os. Moore, 100 U.S. R., 208. Cross os. DeValle, 
1 Wal. R., 1. The plaintiff below is a corporation of 
New York, and the corporators are described as all of 
the city of New York. It cannot be that they will be 
adjudged foreigners without evidence—nor would evi- 
dence on that point be admissible in this case. 

New trial on affidavit of newly discovered evidence. 

The last error assigned and noticed in conclusion of 
counsel brief, is the refusal of court to grant a new trial 
on affidavit of newly discovered evidence. 

The Supreme court of Montana in noticing this assi- 
gnment of error page 37, says: in speaking of this affl- 
davit “which was that the witness McDonald who tes- 
tified to having done the work consituting the represen- 
tation of the Garfield lode for 1882, had stated out of 
court and before the trial in the presence and hearing 
of two witnesses that he did not perform -but two days’ 
work on said Garfield mine for 1882. This newly dis- 
covered evidence could only affect the credibility of 
the witness McDonald. There is also an affidavit by 
witness McDonald contradicting the affidavit of these 
two witnesses and asserting he never made any such 
statement. The newly discovered evidence is cumula- 
tive. Therecord shows that the witnesses Orth and 
Arnold called by the defendant below testified on the 
trial substantially the same thing as is statetd in the 
affidavit relating to the newly discovered evidence. 

It is by no means clear that this newly discovered 
evidence would have changed the result of the trial. 

In Levetsky os. Johnson, 35 Cal., 41,it issaid “A party 
is presumed to know when he is ready for trial upon the 
main essential issues involved and he cannot be al- 
lowed a new trial after having submitted his case upon 


such testimony as he thought- proper to introduce in 
support of those issues of fact by a showing that he 
had subsequently discovered additional pertinent evi- 
dence upon the same issue unless it is clear that such 


evidence would have changed the result, and that the 
strictest diligence would not have enabled him to pro- 
cure the same on the trial.” The granting of a new 
trial rests in the sound discretion of the court and in 
refusing a new trial under the above circumstances we 
do not think the court abused its discretion.” 

Caruthers rs. Pemberton, 1 Mont., 111. 

It is further submitted that this is a question that 
this Court will not examine as argued above. 

It is believed that all the errors assigned have been 
argued and that there is no error in the judgment of 
the Supreme Court of Montana and that the same 
should be affirmed. | 

Respectfully submitted. 

EPPA HUNTON, 
Counsel for Defendants in Error. 
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HENRY AMY ET AL. VS. THE CITY OF WATERTOWN. l 


1 Transcript from the Circuit Court of the United States for the West- 
ern District of Wisconsin. 


Supreme Court of the United States. 


“ 


Henry Amy and Gustavus L. Horrenstept, Plaintiffs in Error, 
against 
Ciry or WATERTOWN, Defendant in Error. 


2 UNITED STATES OF AMERICA, 88; 


The President of the United States to the judge of the circuit court 
of the United States for the western district of Wisconsin, Greet- 
ing: 

Because in the records and proceedings and also in the rendition 
of the judgment of a plea which is in said circuit court, before you, 
between Henry Amy and Gustavus Hoppenstedt, plaintiffs, and The 
City of Watertown, def’t, a manifest error hath intervened, to the 
great damage of the said Henry Amy and Gustavus Hoppenstedt, as 
by his complaint appears, we, being willing that the error, if any 
hath been, should be duly corrected and full and speedy justice done 
to the parties aforesaid in this behalf, do command you, if judgment 
to therein given, that, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme Court of the United States, together 
with this writ, so that you may have the same at Washington, in 
the District of Columbia, on the 12th day of October next, in the said 
Supreme Court to be then and there leld, that, the record and pro- 
ceedings aforesaid being inspected, tle said Supreme Court may cause 
further to be done therein to correct that error what of right and ac- 
cording to the laws and customs of the United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, the 12th day of October, in the vear of 
our Lord one thousand eight hundred and eighty-tive. 

[Seal U. 8S. Circuit Court, Western Dist. of Wisconsin. ] 


Fr. M. STEWART, Clerk. 


3 The return of the judges of the circuit court of the United 
States for the western district of Wisconsin appears by the 
schedule hereto annexed. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, at Madison, in said district, this 15th day 
of October, A. D. 1885, and of our Independence the 110th. 

[Seal U.S. Circuit Court, Western Dist. of Wisconsin. ] 


F. M. STEWART, Clerk. 
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2 HENRY AMY ET AL. VS. THE CITY OF WATERTOWN. 


4 Unttep States OF AMERICA, “ 
Western District of Wisconsin, { ~ 


At a stated term of the circuit court of the United States for the 
western district of Wisconsin, begun and held at Madison, in said 
district, on the first Monday, being the 4th day, of June, A. D. 1883— 
present and presiding, the Honorable Romanzo Bunn, judge— 
among other the following proceedings were had, to wit: 


~Henry Amy and Gusravus L. Hoprenstept, Plaintiffs, 
Us. 
THe Crry or Watertown, Defendant. 


Be it remembered that heretofore, to wit, on the 3d day of March, 
A. D. 1873, came the above-named plaintiffs, by Finches, Lynde & 
Miller, their attorneys, and filed priecipe for a summons as follows, 
Viz: 

Precipe. 


Circuit Court of the U. S., W. District of Wisconsin. 


Henry Amy and Gustavus L. Horprrenstept, Plaintiffs, 
Us, 
THe City or Watertown, Defendant. 


5 The clerk will issue a summons for money demand for 

three thousand three hundred and sixty dollars, together 
with interest on $120 of that sum from and since January 1, 1858, 
at seven per cent. per annum, and also with interest on $120.00 of 
that sum from and since July 1, 1858, at seven per cent. per annum, 
and also with interest on $120 of that suin from and since January 
1, 1859, at 7 per cent. per annum, and also with interest on $120 of 
that sum from and since July 1, 1859, at seven per cent. per annum, 
and also with interest on $120 of that sum from and since January 
1, 1860, at seven per cent. per annum, and also with interest on $120 
of that sum from and since July 1, 1860, at seven per cent. per 
annum, and also with interest on $120 of that sum from and since 
January 1, 1861, at seven per cent. per annum, and also with inter- 
est on $120 of that sum from and since July 1, 1861, at seven per 
cent. per annum, and also with interest on $120 of that sum from 
and since January 1, 1862, at seven per cent. per annum, and also 
with interest on $120 of that sum from and since July 1, 1862, at 
seven per cent. per annum, and also with interest on $120 of that 
sum from and since January 1, 1863, at seven per cent. per annum, 
and also with interest on $120 of that sum from and since July 1, 
1865, at seven per cent. per annum, and also with interest on 
$120 of that sum from and since January 1, 1864, at 7 per 
cent. per annum, and also with interest on $120 of that sum 
from and since July 1, 1864, at seven per cent. per annum, 
and also with interest on $120 of that sum from and since 
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January 1, 1865, at seven per cent. per annum, and also with in- 
terest on $120 of that sum from and since July 1, 1865, at seven 

per cent. per annum, and also with interest on $120 of that 
6 sum from and since January 1, 1566, at seven per cent. per 

annum, and also with interest on $120 of that sum from and 
since July 1, 1866, at seven per cent. per annum, and also with in- 
terest on $120 of that sum from and since January 1, 1867, at seven 
per cent. per annum, and also with interest on $120 of that sum 
fromm and since July 1, 1867, at seven per cent. per annum, and also 
with interest on $120 of that sum from and since January 1, 1868, 
at seven per cent. per annum, and also with interest on $120 of that 
sum from and since July 1, 1868, at seven per cent. per annum, and 
also with interest on $120 of that sum from and since January 1, 
, 1869, at seven per cent. per annum, and also with interest on $120 
of that sum from and since July 1, 1869, at seven per cent. per an- 
num, and also with interest on $120 of that sum from and after 
January 1, 1870, at seven per cent. per annum, and also with inter- 
est on $120 of that sum from and since July 1, 1870, at seven per 
cent. per annum, and also with interest on $120 of that sum from 
and since January 1, 1871, at seven per cent. per annum, and also 
with interest on $120 of that sum from and since July 1, 1871, at 
seven per cent. per annum, together with costs and disbursements, 
and make the same returnable in accordance with law. 

FINCHES, LYNDE & MILLER, 
PU fis’ Alt’ys. 


And on the same day filed bond for costs as follows, viz: 


Bond. 


Know all men by these presents that Henry Amy and Gustavus 
LL. Hoppenstedt and Benjamin Kk. Miller are held and firmly 
bound unto The City of Watertown in the sum of two hun- 
dred dollars, to be paid to the said The City of Watertown, 

executors, administrators, or assigns; to which payment, well and 

truly to be made and done, we do bind ourselves and our heirs, ex- 
ecutors, and administrators, jointly and severally, firmly by these 
presen ts. 

Sealed with our seals the Ist day of March, A. D. 1878. 

Whereas an action for money demand is about to be commenced 
at the suit of Henry Amy and Gustavus L. Hoppenstedt against the 
said The City of Watertown : 

Now, therefore, the condition of this obligation is such that if the 


is 


~] 


— plaintiff- will pay all costs that may be awarded against him not 
exceeding the aforesaid sum, then this obligation to be void; else 
valid. 

HENRY AMY, SEAL. ] | 
GUSTAVUS L. HOPPENSTEDT, [seat. 


By FINCHES, LYNDE & MILLER, 
Their Attys. 
B. K. MILLER. [SEAL. | 
Witness: 
SAM. M. DIXON. 
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4 HENRY AMY ET AL. Vs. THE CITY OF WATERTOWN. 


WestTERN Districr oF WISCONSIN, 88: 


Benjamin K. Miller, being sworn, says that he is worth the sum 
of two hundred dollars exclusive of property exempt from execution 
and his debts. 

Bb. kK. MILLER, 


Subscribed and sworn to before me this Ist day of March, A. D. 
1878. . 
SAM. M. DIXON, 
Notary Public, Milwaukee County, Wisconsin. 


Whereupon a summons issued as follows, to wit: 


8 Summons. 


Circuit Court of the United States for the Western District of Wi is- 
consin. 


Henry Amy and Gustavus L. Hoprenstrept 
v’, 
Tue City or WATERTOWN. 


Summons for money demand. 


The United States of America to the above-named defendant: 


You are hereby summoned and required to answer the complaint 
of Henry Amy and Gustavus L. Hoppenstedt, the plaintiffs in this 
action, which will be filed in the office of the clerk of this court, at 
Madison, in said district; and you are also required to file your an- 
swer thereto with the clerk of this court, at Madison, and to serve a 
copy thereof on the attorneys of the plaintiffs, whose names are sub- 
scribed hereto, at their office, in Milwaukee, Wisconsin, within 
twenty days after the service of this summons on you, exclusive of 
the day of such service, and if you fail to answer the complaint as 
aforesaid the plaintiffs will take judgment against you for ihe sum 
of three thousand three hundred and sixty dollars, together with in- 
terest on $120 of said sum from and since January 1, 1858, at seven 
per cent. per annum; and also with interest on $120 of said sum 
from and since July 1, 1858, at seven per cent. per annum; and also 
with interest on $1 20 of said sum from and since January 1, 1859, 
at seven per cent. per annum; and also with interest on $120 of said 
sum from and since July 1, 1859, at seven per cent. per annum ; and 

also with interest on $120 of said sum from and since Janu- 
9 ary 1, 1860, at seven per cent. per annum; and also with in- 

terest on $120 of said sum from and since July 1, 1860, at 
seven per cent. per annum; and also with interest on $120 of said 
sum from and since January 1, 1861, at seven per cent. per annum ; 
and also with interest on $120 of said sum from and since July 1, 
1861, at seven per cent. per annum; and also with interest on $120 
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of said sum from and sirce January 1, 1862, at seven per cent. per 
annum: and also with interest on $120 of said sum from and since 
July 1, 1862, at seven per cent. per annum; and also with interest 
on $120 of said sum from and since January 1, 1863, at seven per 
cent. per annum; and also with interest on $120 of said sum from 
and since July 1, 1865, at seven per cent perannum; and also with 
interest on $120 of said sum from and since January 1, 1864, at seven 
per cent. per annum; and also with interest on $120 of said sum 
from and since July 1, 1864, at seven per cent. per annum; and also 
with interest on $120 of said sum from and since January 1, 1865, 


-at seven per cent. per annum; and also with interest on $120 of said 


sum from and since July 1, 1865, at seven per cent. per annum ; and 
also with interest on $120 of said sum from and since January 1, 
1866, at seven per cent. per annum ; and also with interest on $120 
of said sum from and since July 1, 1866, at seven per cent. per an- 
num; and also with interest on $120 of said sum from and since 
January 1, 1867, at seven per cent. per annum; and also with in- 
terest on $120 of said sum from and since July 1, 1867, at seven per 
cent. per annum; and also with interest on $120 of said sum from 
and since January 1, 1868, at seven per cent. per annum; and also 
with interest on $120 of said sum from and since July 1, 1868, at 
seven per cent. per annum; and also with interest on $120 of said 

sum from and since January 1, 1869, at seven per cent. per 
10 annum: and also with interest on 3120 of said sum from 

and since July 1, 1869, at seven per cent. per annum ; and also 
with interest on $120 of said sum from and since Jan’y 1, 1870, at 
seven per cent. per annum ; and also with interest on $120 of said sum 
from and sinee July 1, 1870, at seven per cent. per annum; and also 
with interest on $120 of said sum from and since January 1, 1871, at 
seven per cent. per annum; and also with interest on $120 of said 
sum from and since July 1, 1871, at seven per cent. per annum, be- 
sides tle costs of this action. 

Witness the Honorabie Salmon P. Chase, Chief Justice of the 
Supreme Court of the United States, at Madison, in said western 
district of Wisconsin, this 8d day of March, in the year of our Lord 
one thousand eight hundred and seventy-three, and of the Inde- 
pendence of the United States the ninety-seventh. 


[u. s.] I. M. STEWART, Clerk. 


FINCHES, LYNDE & MILLER, 
PUfis’ Att’ys. 


The service whereof appears by the return of the marshal thereon 
endorsed as follows, viz: 


Service. 


Served on the within-named The City of Watertown by deliver- 
ing to August Tauck, city clerk, and Fred. Meyer, city treasurer, of 
said city of Watertown, each personally a copy of the within sum- 
mons this March 6, 18758. 


I. W. OAKLEY, Marshal. 
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11 And came defendant, and on the 25th day of March, 1873, 
entered a special appearance as follows, to wit: 


Appearance. 


The Cireuit Court of the United States for the Western District of 
Wisconsin. 


Henry Amy and Gustavus L. Horrenstept, Plaintiffs, 
) against | 
Tue Crry or Warertown, Defendant. 


Gents: Take notice that I appear as attorney for the defendant 
in this action for the purpose of making a motion to set aside the 
service of the summons in said action and for that purpose only. 

Yours, &c., HARLOW PEASE, 
Of Watertown, Wisconsin, Defendant’s 
Attorney for the Purpose Above Mentioned Only. 


Dated March 24, 18738. 
To Mess. Finches, Lynde & Miller, plaintiffs’ attorneys. 


And filed at the same time the following affidavits, to wit: 


Affidavit. 


STaTE oF WISCONSIN, | 
Jefferson County, f° 


The Circuit Court of the United States for the Western District of 
Wisconsin. 


12 Henry Amy and Gustavus L. Hoppenstrept, Plaintiffs, 
against 
THE City ofr WaTERTOWN, Defendant. 


August Tauck, being duly sworn, says that he is the city clerk of 
The City of Watertown, the above-named defendant; that he is not 
now nor never has been the mayor or acting mayor of said city of 
Watertown, and that the summons in the above-entitled action was 
served upon him on the 6th day of March, 1878. : 

A. TAUCK... 


Subscribed and sworn to before me this 25th day of March, 1873. 
[SEAL. | : ERNEST GRASSMANN, 
Notary Public. 


of 
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Affidavit. 


STaTE OF WISCONSIN, | oe 

Jefferson County, f° ° 

The Cireuit Court of the United States for the Western District of 
Wisconsin. 


Henry Amy and Gustavus L. Hopprenstept, Plaintiffs, 
against 
Ture Crry or WATERTOWN, Defendant. 


Fred. Meyer, being duly sworn, says that he is the city 

13 treasurer ot The C ity ‘of Watertown, the above-named defend- 
ant; that he is not now and never h: as been the mayor or act- 

ing mayor of the said city of Watertown, and that the summons in 
the above-entitled action was served on him on the 6th day of March, 


F. MEYER. 


Subscribed and sworn to’ before me this 25th day of March, 1878. 
[SEAL. ] ERNEST GRASSMANN, 
Notary Public. 


And also on said last-named day filed the following notice of mo- 
tion to set aside service of summons, viz: 


Notice of Motion. 


The Cireuit Court of the United States for the Western District of 
Wisconsin. 


Ifenry Amy and Gustavus L. Horpenstrept, Plaintiffs, 
Us. 


Tre City or WATERTOWN, Defendant. 


Take notice that on the 8th day of April, 1873, at the United States 
court-room, at the city of Madison, in the State of Wisconsin, at the 
opening of said court on that day, or as soon thereafter as counsel 
can be heard, I shall move this court to set aside the service of the 
summons in this action for the following reasons: 

Ist. That said summons was not served on the mayor of said de- 
fendant, The City of Watertown, as required by the charter of said 

city. 
14 2d. That said summons was not served on three residents 
and freeholders of said city, as provided by the rules of this 
court. 
That said service is irregular and void. 
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Said motion will be founded on.the annexed affidavits and the 
marshal’s return endorsed on said summons. 
Yours, &c., HARLOW PEASE, 
Defendant's Attorney for the Purpose of 
Making said Motion Only. 
Dated March 25th, 1873. 
To Messrs. Finches, Lynde & Miller, pl’ffs’ att’ys. 


Endorsed : Received a copy of within notice of appearance and 
motion papers this 25th day of March, 1878. finches, Lynde & 
Miller, pl’fis’ att’ys. 


And came plaintiffs and filed the following affidavit, to wit: 


Affidavit of Marshal. 
Western District or WISCONSIN, 88 : 
U.S. Circuit Court, Western District of Wisconsin 


Henry Amy and Gustavus L. Horrenstept 
Us. 
THe City or WATERTOWN. 
F. W. Oakley, being duly sworn, deposes and says that he 
15 is the marshal in and for the western district of Wisconsin ; 
that he served the summons in the above-entitled cause ; that 
at the time of the service of the said summons there was no mayor 
or acting mayor of the said city of Watertown; that, as deponent 
has been informed and believes, there has been no mayor or acting 
mayor of said city since on or about the 14th day of February, 1873 ; 
and further saith not. 


Pr. W. OAKLEY, Marshal. 


Subscribed and sworn — before me this 8th day of March, A. D. 
1873. 


F. M. STEWART, Clerk. 


And came said defendant, and on the 10th day of April, 1878, 
filed the following affidavit, to wit: 


A ffidavit. 


STATE OF WISCONSIN, | ie 
Jefferson County, f° ° 


U.S. Circuit Court, Western District of Wisconsin. 
Henry Amy ef al. vs. Tue City or WATERTOWN. 


And 5 other cases. 


August Tauck, being duly sworn, says that he is the city clerk of 
The City of Watertown, the defendant in the above-entitled actions ; 


he 


ind 
 & 


we 


HENRY AMY ET AL. VS. THE CITY OF WATERTOWN, 9 


that he has examined the records of said city and the proceedings 
of the board of street commissioners of said city for and during the 
months of January, February, March, and April, 1873, and 
16 that from the record of said proceedings it appears that Hon. 
I’. Kusel, mayor of said city, resigned the said office of mayor 
on the 30th day of January, 1873; that from the 30th day of Janu- 
uary, 1873, to the 24th day of February, 1873, Street Commissioner 
J.T. Maak was the chairman of the board of street commissioners 
and acting mayor of said city of Watertown; that from the 24th 
day of February, 1873, to the 17th day of March, 1873, Street Com- 
missioner Judson Prentice was temporary chairman of the board of 
street commissioners of said city of Watertown and acting mayor 
of said city of Watertown. 
Defendant further says that on the 6th and 8th days of March, 
1873, said Judson Prentice was acting mayor of said city of Water- 
town. 


AUGUST TAUCK. 


Subscribed and sworn to before me this 10th day of April, 1873. 
[SEAL. | ERNEST GRASSMANN, 
Notary Public. 


And in the record and proceedings aforesaid in seid entitled cause, 
on the 8th day of April, 1873, being the — day of the December 
term, 1872, of said court, appears the following order, to wit: 


Order Se tling Aside & rvice, Ke. 


Henry Amy and Gustavus L. Horrrenstept 
U3. 


Tue Crry or WATERTOWN. 


This day came the defendant, by its attorney, Mr. Pease, and 
moved the court to set aside the service of the summons 
17 herein for want of proper service, and it appearing from the 
return of the marshal endorsed on the summons filed in this 
ease that the summons has not been served upon the defendant in 
the manner prescribed by law, so as to give the court jurisdiction of 
the defendant or so as to entertain any motion or proceedings In 
this case as against said defendant or on its behalf unless it appears, 
it is ordered by the court that the motion be, and hereby is, denied, 
and the clerk is hereby authorized to return said summons to the 
marshal, to be served on the defendant according to law or for such 
further action as the defendant may direct conformably to law. 


And thereafter, to wit, on the 25d day of December, A. D. 1882, 
came the marshal and made return of service of said summons as 
follows: 


—1%6 
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Service of Summons. 


Served on the within-named The City of Watertown by deliver- 
ing to Wm. H. Rolir, last mayor of said city; Henry Bieber, city 
clerk; Chas. H. Gardner, city attorney, and Thomas Baxter, last 
presiding officer (or president or ch’m’n), of the board of street com- 
missioners of said city of Watertown, each personally a copy of the 
within summons and by showing each of them this original sum- 
mons this 23d day of December, 1882, the office of mayor of said 
city being vacant and there being no president of the common 
council nor presiding officer thereof in office. 

FP. W. OAKLEY, U.S. J, 
By W. 38. MAIN, Deputy. 


Fees : 
iad ae S 
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$15 20 
18 And afterwards, to wit, on the 19th day of June, A. D. 1883, 


came the said plaintiffs, by their attorneys, and filed their 
complaint herein as follows, viz: 


Complaint. 


19 Circuit Court of the United States, Western District of 
W isconsin. 


Henry Amy and Gustavus Iorprenstrent, Plaintiffs, 
Us. 


City oF WatrERTOWN, Defendant. 


Henry Amy and Gustavus Hoppenstedt, the two plaintiffs above 
named, complaining of The City of Waterloo, the above-named de- 
fendant, respectfully show to the court and allege as follows, to wit: 

First. That they, the said plaintiffs, were at all the times herein- 
after mentioned and still are copartners in trade, doing business 
under the firm name and style of H. Amy & Co., and that each of 
said plaintifis was at all the times hereinafter mentioned and still 
is a resident & citizen of the city of New York, State of New York. 

Second. That the above-named defendant, The City of Watertown, 
at the time of the issuing of the obligations hereinafter mentioned 
was and ever since then has been and now is a corporation munici- 
pal, duly created and organized under and by virtue of the laws 
of the State of Wisconsin and existing in said State and under the 
laws thereof, and that the same was by the laws of said State duly 
und fully authorized and empowered to issue the obligations herein- 
after set forth and to bind itself thereby. 
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Third. That said defendant, The City of Watertown, on 
20 the first day of June, 1856, made, executed under seal, issued 

and delivered, in full conformity to law, its certain written 
obligation or promise to pay, which, before -celivery, was signed by 
its mayor and by its clerk, and was in the words and figures as fol- 
lows, to wit: 


* No. 115. Unitrep STATES OF AMERICA. $1,000. 
STATE OF WISCONSIN, City of Watertown. 
Issued to aid in the construction of the Watertown and Madison R.R. 


Know all men by these presents that the City of Watertown is 
justly indebted to and promises to pay Wm. B. Hibbard or bearer 
the sum of one thousand dollars on the first day of Jan’y, A. D. 
1877, at the Bank of North America, in the city of New York, to- 
gether with interest thereon at the rate of eight per cent. per annum, 
payable semi-annually on presentation and surrender of the annexed 
interest warrants or coupons at said bank. For the payment of 
principal and interest the faith and credit of said city of Water- 
towh are inviolably and irrevocably pledged. 

This bond is one of a series of two hundred, of the same amount, 
tenor, and date, issued in conformity with an act of the Legislative 
Assembly of Wisconsin and ordinances of the city of Watertown. 

In witness whereof the common council of the city of Watertown 
hath hereunto caused to be aflixed the corporate seal of said city 

and these presents to be signed by the’mayor and counter- 
21 signed by the clerk of the common council of said city this 
first day of June, A. D. 1856. 
[Seul of the City of Watertown, Wisconsin. | 


WM. CHAPPELL, Mayor. 
SAM’L BAIRD, Clerk.” 


Fourth. That said defendant, The City of Watertown, on the first 
day of June, 1856, made, executed under seal, issued, and delivered, 
in full conformity to law, its certain written obligation or promise to 
pay, which, -before delivery, was signed by its mayor and by its 
clerk, and was in the words and figures as follows, to wit: 


“No. 40. Unirep STates OF AMERICA. $1,000. 
STaTeE OF Wisconsin, City of Watertown. 


Issued to aid in the construction of the Watertown and Madison R. R. 


Know all men by these presents that the City of Watertown is 
justly indebted to and promises to pay Wm. B. Hibbard or bearer 
the sum of one thousand dollars on the first day of Jan’y, A. D. 
1877, at the Bank of North America, in the city of New York, to- 
gether with interest thereon at the rate of eight per cent. per 


* 
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annum, payable semi-annually on presentation and surrender of 
the annexed interest warrants or coupons at said bank. For the 
payment of principal and interest the faith and credit of said city 
of Watertown are inviolably and irrevocably pledged. 

This bond is one of a series of two hundred, of the same amount, 
tenor, and date, issued in conformity with an act of the Legislative 
Assembly of Wisconsin and ordinances of the city of Water- 

town. 
22 In witness whereof the common council of the city of Water- 
town hath hereunto caused to be affixed the corporate seal of 
said city and these presents to be signed by the mayor and coun- 
tersigned by the clerk of the common council of said city this first 
day of June, A. D. 1856. 
[Seal of. the City of Watertown, Wisconsin. ] 
WM. CHAPPELL, Mayor. 
SAM’L BAIRD, Clerk.” 


Fifth. That said defendant, The City of Watertown, on the first 
day of June, 1856, made, executed under seal, issued, and delivered, in 
full conformity to law, its certain written obligation or promise to 
pay, which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


“ No. 183. UNITED STATES OF AMERICA. $1,000. 
STATE, OF Wisconsin, City of Watertown. 
Issued to aid in the construction of the Watertown and Madison R. R. 


Know all men by these presents that the City of Watertown is 
justly indebted to and promises to pay Wim. B. Hibbard or bearer 
the sum of one thousand dollars on the first day of Jan’y, A. D. 1877, 
at the Bank of North America, in the city of New York, together 
with interest thereon at the rate of eight per cent. per annum, pay- 
able semi-annually on presentation and surrender of the annexed 

interest warrants or coupons at said bank. For the payment 
23 of principal and interest the faith and credit of said city of 
Watertown are inviolably and irrevocably pledged. 

This bond is one of a series of two hundred of the same amount, 
tenor, and date, issued in conformity with an act of the Legislative 
Assembly of Wisconsin and ordinances of the city of Watertown. 

In witness whereof the common council of the city of Watertown 
hath hereunto caused to be affixed the corporate seal of said city 
and these presents to be signed by the mayor and countersigned by 
the clerk of the common council of said city this first day of June, 
A. D. 1856. 

[Seal of the City of Watertown, Wisconsin. ] 


WM. CHAPPELL, Mayor. 
SAM’L BAIRD, Clerk.” 
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Sixth. That said defendant, The City of Watertown, on the first 
dav of June, 1856, made, executed under seal, issued and delivered, 
in full conformity to law, its certain written obligation or promise 
to pay, which, before delivery, was signed by its mayor and by its 
clerk and was in the words and figures as follows, to wit: 


“No. 25 $1,000. 
Unitrep Srates oF AMERICA. 


STate oF Wisconsin, City of Watertown. 
Issued to aid in the construction of the Watertown and Madison R. R. 


Know all men by these presents that the City of Water- 

24 town is justly indebted to and promises to pay Wm. B. Hib- 

bard or bearer the suin of one thousand dollars on the first 

day of Jan’y, A. D. 1877, at the Bank of North America, in the city 

of New York, together with interest thereon at the rate of eight per 

cent. per annum, payable semi-annually on presentation and sur- 

render of the annexed interest warrants or coupons at said bank. 

For the payment of principal and interest the faith and credit of 
said city of Watertown are inviclably and irrevocably pledged. 

This bond is one of a series of two hundred, of the same amount, 
tenor and date, issued in conformity with an act of the Legislative 
Assembly of Wisconsin and ordinances of the city of Watertown. 

In witness whereof the common council of the city of Watertown 
hath hereunto caused to be affixed the corporate seal of said city 
and these presents to be signed by the mayor and countersigned by 
the clerk of the common council of said city this first day of June, 
A. D. 1856. 

[Seal of the City of Watertown, Wisconsin. ] 
WM. CHAPPELL, Mayor. 
SAM’L BAIRD, Clerk.” 


25 z 


Said plaintiffs further allege, as a first cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1858, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 115, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 
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That the said obligation above set forth is an interest warrant or 
eoupon annexed to bond No. 115, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon at seven per cent. per annum, from the first 
day of January, 1858, which said plaintiffs claim and demand judg- 
ment therefor. 


I]. 


Said plaintiffs further allege, as a second cause of action against 
said defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1858, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 115, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 115, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July 1858, which said plaintiffs claim and demand judg- 
ment therefor. 


G6 III. 


Said plaintiffs further allege, as a third cause of action against 
. . ry ‘* . y ; ; + 
said defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 


June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 


forty dollars on the first day of January, 1859, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
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interest due that day on bond of city, No. 115, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 115, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiff’s thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1859, which said plaintiffs claim and demand judg- 
ment therefor. 


ae 


Said plaintiffs further allege, as a fourth cause of action against 
said defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1859, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 115, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 115, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1859, which said plaintiffs claim and demand judg- 
ment therefor. 

27 V. 

Said plaintiffs further allege, as a fifth cause of action against said 

defendant, The City of Watertown, as follows, to-wit : 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, which, 
before delivery, was signed by its mayor and by its clerk, and was in 
the words and figures as follows, to wit: 


tiie 
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$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1860, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 115, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 115, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1860, which said plaintiffs claim and demand judg- 
ment therefor. 

VI. 

Said plaintiffs further allege, as a sixth cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 


June, A. D. 1856, nade, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, which, 


before delivery, was signed by its mayor and by its clerk, and was 


in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1860, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 115, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
8S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 115, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon; 


that defendant has not paid the same, and that there is now due to 


the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1860, which said plaintiffs claim and demand judgment 
therefor. 


28 VII. 
Said plaintiffs further allege, as a seventh cause of action against 
said defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligatiou or promise to pay, 


a 
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which, before delivery, was signed by its mayor and by its clerk, and 
was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1861, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 115, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk.- 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 115, above more specifically set forth ; 
that the plaintiffs are the lawful owners and: holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1861, which said plaintiffs claim and demand judg- 
ment therefor. 


VILL. 


Said plaintiffs further allege, as an eighth cause of action against 
said defendant, The City of Watertown, as follows, to wit : 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, and 
was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1861, at the Bank of North 
America, in the city of New York,on presentation hereof, being the 
interest due that day of bond of city, No. 115, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest Warrant or 
coupon annexed to bond No. 115, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1861, which said plaintiffs claim and demand judg- 
meut therefor. 


29 LX. 


Said plaintiffs further allege, as a ninth cause of action against 
said defendant, The City of Watertown, as follows, to wit: 


d—196 
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That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1862, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 115, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 115, above more specifically set forth; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the sume, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of January, 1862, which said pit uintiffs claim and demand 
judgment therefor. 


X. 


Said plaintiffs further allege, as a tenth cause of action against 
said defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1862, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 115, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 115, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant tie sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of July, 1862, which said plaintiffs claim and demand 
judgment therefor. 
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Said plaintiffs further allege, as an eleventh cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the helder hereof 
forty dollars on the first day of January, 1863, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 115, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 115, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of January, 1863, which said plaintiffs claim and demand 
judgment therefor. 


XII. 


Said plaintiffs further allege, as a twelfth cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, exeeuted, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1863, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 115, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 115, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of July, 1863, which said plaintiffs claim and demand 
judgment therefor. 
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Said plaintiffs further allege, as a thirteenth cause of action 
against said defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1864, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 115, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 115, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1864, which said plaintiffs claim and demand judg- 
ment therefor. 

XIV. 

Said plaintiffs further allege, as a 14th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued. and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1864, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 115, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Jayor. 
Ss. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 115, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July 1864, which said plaintiffs claim and demand judg- 
ment therefor. 
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Said plaintiffs further allege, as a 15th cause of action against 
said defendant, The City of Watertown, as follows, to wit : 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

340.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1865, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 115, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an Interest warrant or 
coupon annexed to bond No. 115, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1865, which said plaintiffs claim and demand judg- 
ment therefor. 

AVI. 

Said plaintiffs further allege, as a 16th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, exeeuted, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1865, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 115, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 115, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1865, which said plaintiffs claim and demand judg- 
ment therefor. | 
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Said plaintiffs further allege, as a 17th cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, which, 
before delivery. was signed by its mayor and by its clerk, and was in 
the words and figures as follows, to wit: 

$40.00. The City of Watertown will pav to the holder hereof 
forty dollars on the first day of January, 1866, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 115, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clere. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 115, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1866, which said plaintiffs claim and demand judg- 
ment therefor. 


XVII. 


Said plaintiffs further allege, as an 18th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full eon- 
formity to law, its certain written obligation or promise to pay, which, 
before delivery, was signed by its mayor and by its clerk, and was 
in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1866, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 115, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
5S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 115, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1866, which said plaintiffs claim and demand judgment 
therefor. 
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Said plaintiffs further allege, as a i9th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder. hereof 
forty dollars on the first day of January, 1867, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 115, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 115, above more specifically set forth ; 
that the plaintiffs are the lawful owners ana holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of January, 1867, which said plaintiffs claim and demand 
judgment therefor. 

AXA. 

Said plaintiffs further allege, as a 20th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June. A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1867, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 115, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
8S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupen annexed to bond No. 115, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of July, 1867, which said plaintiffs claim and demand 
judgment therefor. 
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Said plaintiffs further allege, as a 21st cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 18638, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 115, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 115, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1868, which said plaintiffs claim and demand Judg- 
ment therefor. 

XXII. 

Said plaintiffs further allege, as a 22nd cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, befor¢ delivery, was signed by its mayor and by its clerk, and 
was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1868, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 115, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 115, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, et seven per cent. per annum, from the first 
day of July, 1868, which said plaintiffs claim and demand judg- 
ment therefor. 
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Said plaintiffs further allege, as u 23d cause of action against 
said defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, and 
was in the words and figures as follows, to wit. 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1869, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 115, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 115, above more specifically set forth; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1869, which said plaintiffs claim and demand judg- 
ment therefor. 

XXIV. 

Said plaintiffs further allege, as a 24th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, and 
was in the words and figures as follows, to wit: 3 

$40.00.: The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1869, at the Bank of North 
America, in the city of New York,on presentation hereof, being the 
interest due that day of bond of city, No. 115, issued to aid the - 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 115, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1869, which said plaintiffs claim and demand judg- 
ment therefor. 
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Said plaintiffs further allege, as a 25th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1870, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 115, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 115, above more specifically set forth; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of January, 1870, which said plaintiffs claim and demand 
judgment therefor. 

XXVI. 

Said plaintiffs further allege, as a 26th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1870, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 115, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 115, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant tie sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of July, 1870, which said plaintiffs claim and demand 
judgment therefor. 
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Said plaintiffs further allege, as a 27th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$10.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1871, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 115, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPIN, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 115, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of January, 1871, which said plaintiffs claim and demand 
judgment therefor. 

XXVILI. 

Said plaintiffs further allege, as a 28th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1871, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 115, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPIN, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 115, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of July, 1871, which said plaintiffs claim and demand 
judgment therefor. 
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Said plaintiffs further allege, as a 29th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 


which, before delivery, was signed by its mayor and by its clerk, 


and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1858, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 25, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
Ss. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 25, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1858, which said plaintiffs claim and demand judg- 
ment therefor. | 
XXX. 

Said plaintiffs further allege, as a 30th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1858, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 183, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 183, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defeudant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1858, which said plaintiffs claim and demand judg- 
ment therefor. 
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Said plaintiffs further allege, as a 3lst cause of action against 
said defendant, The City of Watertown, as follows, to wit : 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1859, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 185, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 183, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1859, which said plaintiffs claim and demand judg- 
ment therefor. 

XXXII. 

Said plaintiffs further allege, as a 52d cause of action against 

said defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1859, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 183, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 182, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same; and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1859, which said plaintiffs claim and demand judg- 
ment therefor. 
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Said plaintiffs further allege, as a 35rd cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, which, 
before delivery, was signed by its mayor and by its clerk, and was in 
the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1860, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 183, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 185, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defeudant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1860, which said plaintiffs claim and demand judg- 
ment therefor. 

XXXIV. 

Said plaintiffs further allege, as an 34th cause of action against 

said defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, which, 
before delivery, was signed by its mayor and by its clerk, and was 
in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1860, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 188, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 183, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1860, which said plaintiffs claim and demand judgment 
therefor. 
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Said plaintiffs further allege, asa 35th cause of action against 
> 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof. 
forty dollars on the first day of January, 1861,at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 183, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 183, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of January, 1861, which said plaintiffs claim and demand 
judgment therefor. 

AXXVI. 

Said plaintiffs further allege, as a 36th cause of action against 

said defendant, The City of. Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1861, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 183, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupen annexed to bond No. 183, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of July, 1861, which said plaintiffs claim and demand 
judgment therefor. 
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Said plaintiffs further allege, as a 37th cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1862, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 183, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 183, above more specifichlly set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1862, which said plaintiffs claim and demand judg- 
ment therefor. | 

XXXVITI. 

Said plaintiffs further allege, as a 38th cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, and 
was In the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1862, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 183, issued. to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 183, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, et seven per cent. per annum, from the first 
day of July, 1862, which said plaintiffs claim and demand judg- 
ment therefor. . 
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Said plaintiffs further allege, as a 39th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, and 
was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1863, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 185, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 183, above more specifically set forth; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1883, which said plaintiffs claim and demand judg- 
ment therefor. 

XL. 


Said plaintiffs further allege, as a 40th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, and 
was 1n the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1865, at the Bank of North 
America, in the city of New York,on presentation hereof, being the 
interest due that day of bond of city, No. 183, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
». BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 185, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1863, which said plaintiffs claim and demand judg- 
meut therefor. 

o—196 


34 HENRY AMY ET AL. VS. THE CITY OF WATERTOWN. 


45 41. 


Said plaintiffs further allege, as a 41st cause of action against 
said defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full eon- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1864, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 183, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 183, above more specifically set forth; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of January, 1864, which said plaintiffs claim and demand 
judgment therefor. 

42. 


Said plaintiffs further allege, as a 42nd cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1864, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 183, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 183, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant tie sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of July, 1864, which said plaintiffs claim and demand 
judgment therefor. 
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Said plaintiffs further allege, as a 43rd cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$10.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1865, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 183, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 183, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of January, 1865, which said plaintiffs claim and demand 
judgment therefor. 


44, 


Said plaintiffs further allege, as a 44th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1865, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 183, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 183, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of July, 1865, which said plaintiffs claim and demand 
judgment therefor. : 
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Said plaintiffs further allege, as a 45th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1866, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 183, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 183, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1866, which said plaintiffs claim and demand Judg- 
ment therefor. 

4G. 


Said plaintiffs further allege, as a 46th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay.to the holder hereof 
forty dollars.on the first day of July, 1866, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 183, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 185, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1866, which said plaintiffs claim and demand judg- 
ment therefor. 
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Said plaintiffs further allege, as a 47th cause of action against 
said defendant, The City of Watertown, as follows, to wit : 

That said defendant, The Citv of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

340.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1867, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 183, issued to aid the 


Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 183, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1867, which said plaintiffs claim and demand judg- 


ment therefor. 
4S. 


Said plaintiffs further allege, as a 48th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1867, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 183, issued to aid the 
Watertown and Madison railroad. : 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 182, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1867, which said plaintiffs claim and demand judg- 
ment therefor. 
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Said plaintiffs further allege, as a 49th cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, which, 
before delivery, was signed by its mayor and by its clerk, and was in 
the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1868, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 183, issued to aid the 


Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 185, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there 1s now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1868, which said plaintiffs claim and demand judg- 
ment therefor. 

50), 


Said plaintiffs further allege, as an 50th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, which, 
before delivery, was signed by its mayor and by its clerk, and was 
in the words and figures as follows, to wit : 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1868, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 183, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
8S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 183, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs therec»: from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1868, which said plaintiffs claim and demand judgment 
therefor. 
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Said plaintiffs further allege, as a 5lst cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: | 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1869, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 183, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 183, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of January, 1869, which said plaintiffs claim and demand 
judgment therefor. 


i ¢ ) 


Said plaintiffs further allege, as a 52nd cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1869, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 183, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupen annexed to bond No. 183, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of July, 1869, which said plaintiffs claim and demand 
judgment therefor. 
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Said plaintiffs further allege, as a 53d cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1870, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 183, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 185, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1870, which said plaintiffs claim and demand judg- 
ment therefor. 

4. 


Said plaintiffs further allege, as a 54th cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, and 
was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1870, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 183, issued to aid the 
Watertown and Madison railroad. 


or 


WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 183, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1870, which said plaintiffs claim and demand judg- 
ment therefor. 


b 
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Said plaintiffs further allege, as a 55th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, and 
was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1871, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 183, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 183, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1871, which said plaintiffs claim and demand judg- 
ment therefor. 


Hf , 


Said plaintiffs further allege, as a 56th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, and 
was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1871, at the Bank of North 
America, in the city of New York,on presentation hereof, being the 
interest due that day of bond of city, No. 183, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 183, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1871, which said plaintiffs claim and demand judg- 
meut therefor. 
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Said plaintiffs further allege, as a 57th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1858, at the Bank of North 
America, in the city of New York, on presentation hereof; being the 
interest due that day on bond of city, No. 40, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 40, above more specifically set forth; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of January, 1858, which said plaintiffs claim and demand 
judgment therefor. 


58. 


Said plaintiffs further allege, as a 58th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1858, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 40, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 40, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of July, 1858, which said plaintiffs claim and demand 
judgment therefor. 
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Said plaintiffs further allege, as a 59th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1859, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 40, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 40, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of January, 1859, which said plaintiffs claim and demand 
judgment therefor. 

60. 


Said plaintiffs further allege, as a 60th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1859, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 40, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 40, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of July, 1859, which said plaintiffs claim and demand 
judgment therefor. 
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Said plaintiffs further allege, as a 6lst cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1860, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 40, issued to aid the 
Watertown and Madison railroad. 


© 


WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
eoupon annexed to bond No. 40, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1860, which said plaintiffs claim and demand judg- 
ment therefor. 

62. 


Said plaintiffs further allege, as a 62nd cause of action against 
said defendant, The City of Watertown, as fgllows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1860, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 40, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
8S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 40, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant bas not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1860, which said plaintiffs claim and demand judg- 
ment therefor. 
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Said plaintiffs further allege, as a 63rd cause of action against 
said defendant, The City of Watertown, as follows, to wit : 


That said defendant, The Citv of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1861, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 40, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest wartant or 
coupon annexed to bond No. 40, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1861, which said plaintiffs claim and demand judg- 
ment therefor. 

64. 


Said plaintiffs further allege, as a 64th cause of action against 
said defendant, The Cijy of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1861, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 40, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 40, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1861, which said plaintiffs claim and demand judg- 
ment therefor. 
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Said plaintiffs further allege, as a 65th cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, which, 
before delivery. was signed by its mayor and by its clerk, and was in 
the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1562, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 40, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 40, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1862, which said plaintiffs claim and demand judg- 
ment therefor. 


66. 


Said plaintiffs further allege, as a 66th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, which, 


before delivery, was signed by its mayor and by its clerk, and was: 


in the words and figures as follows, to wit : 
$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1862, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 40, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 40, above more specifically set forth ; 
that the plaintiffs are the lawfal owners and holders of said coupon ; 
that defendant has not paid the samme, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1862, which said plaintiffs claim and demand judgment 
therefor. 
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Said plaintiffs further allege, as a 67th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1865, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 40, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 40, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sam of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of January, 1863, which said plaintiifs claim and demand 
judgment therefor. 


68. 


Said plaintiffs further allege, as a 6Sth cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1863, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 40, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupen annexed to bond No. 40, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of July, 1863, which said plaintiffs claim and demand 
judgment therefor. 
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Said plaintiffs further allege, as a 69th cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1864, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 40, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 40, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1864, which said plaintiffs claim and demand judg- 
ment therefor. 

70. 


Said plaintiffs further allege, as‘a 70th cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, and 
was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1864, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 40, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 40, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, et seven per cent. per annum, from the first 
day of July, 1864, which said plaintiffs claim and demand judg- 
ment therefor. 
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Said plaintiffs further allege, as a 71st cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, and 
was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1865, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 40, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 40, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1865, which said plaintiffs claim and demand judg- 
ment therefor. 
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Said plaintiffs further allege, as a 72nd cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the .first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its elerk, and 
was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1865, at the Bank of North 
America, in the city of New York,on presentation hereof, being the 
interest due that day of bond on city, No. 40, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 40, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1865, which said plaintiffs claim and demand judg- 
meut therefor. 
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Said plaintiffs further allege, as a 73d cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1866, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 40, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 40, above more specifically set forth; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of January, 1866, which said plaintiffs claim and demand 
judgment therefor. 

74. 


Said plaintiffs further allege, as a 74th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1866, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 40, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 


8S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 40, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of July, 1866, which said plaintiffs claim and demand 
judgment therefor. 7 
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Said plaintiffs further allege, as a 75th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the helder hereof 
forty dollars on the first day of January, 1867, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 40, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 40, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of January, 1867, which said plaintiffs claim and demand 
judgment therefor. 


76th. 


Said plaintiffs further allege, as a 76th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1867, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 40, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 40, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of July, 1867, which said plaintiffs claim and demand 
judgment therefor. 
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Said plaintiffs further allege, as a 77th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1868, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 40, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 40, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1868, which said plaintiffs claim and demand judg- 
ment therefor. 
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Said plaintiffs further allege, as a 78th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1868, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 40, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 40, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1868, which said plaintiffs claim and demand judg- 
ment therefor. 
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Said plaintiffs further allege, as a 79th cause of action against said 
defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full eon- 
formity to law, its certain written obligation or promise to pay, which, 
before delivery. was signed by its mayor and by its clerk, and was in 
the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1869, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 40, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 40, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1869, which said plaintiffs claim and demand judg- 
ment therefor. . 


S80. 


Said plaintiffs further allege, as an 80th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, exeeuted, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, which, 
before delivery, was signed by its mayor and by its clerk, and was 
in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1869, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 40, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 40, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1869, which said plaintiffs claim and demand judgment 
therefor. 
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65 81. 


Said plaintiffs further allege, as an Slst cause of action against 
said defendant, The City of Watertown, as follows, to wit : 


That said defendant, The Citv of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full eon- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

340.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1870, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 40, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 40, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1870, which said plaintiffs claim and demand judg- 
ment therefor. 

82. 


Said plaintiffs further allege, as an 82nd cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The Citv of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1870, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 40, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 40, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1870, which said plaintiffs claim and demand judg- 
ment therefor. 
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66 2. 


Said plaintiffs further allege, as an 85rd cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day cf 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January; 1871,at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 40, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 40, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of January, 1871, which said plaintiffs claim and demand 
judgment therefor. 


84. 


Said plaintiffs further allege, as an S4th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1871, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 40, issued to aid the 


Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupen annexed to bond No. 40, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the 
first day of July, 1871, which said plaintiffs claim and demand 
judgment therefor. 
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67 Wherefure said plaintiffs demand judgment against said 


defendant as follows, to wit: 


For $40, with interest at 7 per ct. from January Ist, 1858. 
“<é 


. “4 July “ 1858. 

. 5 . January “ 1859. 
¥ ‘ . July " 1see. 
. . . January “ 1860. 
‘f . ¥ July . joo 
" . lt ee 
r " " lay «(2088 
og _ ° January “ 1862. 
¥ x 4 July " 'e82. 
6 Z % January “ 1865. 
” " » July * 1868. 
a3 @ “ January “ 1864. 
‘é ‘6 ‘6 July és 1864. 
ag “4 2 January “ 1865. 
” ‘ ” July “ 1865. 
. . . January “ 1866. 
. . , July “ 1866. 
” “3 ” Jenuary “ 1867. 
sé ‘< ‘6 July ‘és 1867. 
7 is : January “ 1868. 
. July “ 1868. 
. Ks “ January “ 1869. 
‘é sé sé July 7 ‘sé 18! 9. 
” 6 . January “ 1870. 
, fs . July " ieee 
: 7 . January “ 1871. 
” sy 4 July °. (ia 

68 For $40, with interest at 7 per ct. from January Ist, 1858. 
" . . July “ 1858. 

For $40, with interest at 7 per ct. from January Ist, 1859. 
* ” July . i 
. . x5 January “ 1860. 
45 % » July “ 1860. 
“ ” . January “ 1861. 
‘ . . July “ 4eéi. 
“i on us January “ 1862. 
: 3 7 July  * 1602 
e . ¥ January “ 1863. 
' . . July “ 18683. 
8 . [ January “ 1864. 
“ bes . July “ 1864. 
. 2. , January “ 1866. 
~ ” 7 July “ 1865. 
. 5 %; January “ 1866. 
" ‘3 4 July “ 1866. 
. : . January “ 1867. 


. . ¥ July “ 1867. 
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For $40, with interest at 7 per ct. from January Ist, 1868. 
sé 


‘ “ July “ 1868. 
« “ . January “ 1869. 
« 4“ cs July “ 1869. 
« “ “ January “ 1870. 
&< ‘6 ‘ July - (jo. 
“ ‘ si January “ 1871. 
r ‘ “ July o te 
69 And on the same day the said plaintiffs also filed affidavit 


of no answer, «c., as follows: 


Affidavit of No Answer. 


STATE OF WISCONSIN, ) 
¢ + . 8S ° 
County of Milwaukee, | 


Circuit Court of the United States, Western District of Wisconsin. 


Henry Amy and Gustavus L. Horrenstent, Plaintiffs, 
Us. 
Tue City or Watertown, Defendant. 

jernjamin K. Miller, being duly sworn, says he is a member of 
the firm of Finches, Lynde & Miller, and has had personal charge 
of the above-entitled cause; that said firm of Finches, Lynde & 
Miller is the attorney for the plaintiffs in the above-entitled cause; 
that neither the said law firm nor any member thereof has received 
any answer or demurrer from the above defendant, and that the 
above defendant has not appeared in this action. 


B. K. MILLER. 


Subscribed and sworn to before me this 19th day of June, 1883. 
[SEAL. | GEO. P. MILLER, 
Notary Public, Wisconsin. 


And thereupon came the clerk to whom it was referred and made 
report of damages herein as follows: 


Report of Damages. 


70 Circuit Court of the United States for the Western District 
of Wisconsin. 


Henry Amy and Gustavus L. HoprpeNnstTeDT 
rs. 
Ciry oF WATERTOWN. 
I. F. M. Stewart, clerk of the circuit court of the United States 
of America for the western district of Wisconsin, do hereby report 
S—] O65 
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that, in pursuance of an order of this court referring to me to ascer- 

tain and report the amount due the piaintiff-,.I have assessed the 

damages to the plaintiff- at the sum of seven thousand seven hun- 

dred sixty-two dollars and forty-four cents. 7 
Damages, $7,762.44. 


Dated June 19, 1883 
F. M. STEWART, Clerk. 


And in said record of proceedings aforesaid in said entitled cause, 
on said 19th day of June, A. D. 1883, being the 14th day of said 
June term, 1883, of said court, there appears the following entry, to 
wit: 

Judgment. 


Henry Amy and Gustayus L. Horrenstrept, Plaintiffs, 
against 
Tue City or Watertown, Defendant. 


This day came the plaintiffs, by their attorneys, and on 

71 their motion it is ordered by the court that the default of the 

defendant, City of Watertown, be, and is hereby, entered for 

its not appearing and answering to the plaintiffs’ complaint, and 

that it be referred to the clerk to ascertain and report what sum the 
plaintiffs ought to recover for their damages 

The clerk ‘reported j in writing that he assessed the d: amages to the 
said plaintiffs at the sum of seven thousand seven hundred and sixty- 
two dollars and forty-four cents. 

Whereupon it is considered and adjudged by the court now here 
that said plaintiffs do have and recover of said defendant, The City 
of Watertown, the said sum of seven thousand seven hundred and 
sixty-two dollars and forty-four cents damages, with forty-nine dol- 
lars and seventy cents, their costs about their said suit in this behalf 
by them expended, and that they have execution therefor. 

Judgment-roll signed June 19, 1883. 

F. M. STEWART, Clerk. 
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And thereafter, to wit, on the 27th day of July, A. D. 1883, came 
the above- named defendant, by its attorneys, Geo. W. Bird and D. 
Hall, and filed special appearance as follows, viz: 
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Appearance. 


Circuit Court of the United States for the Western District of Wis- 
consin. 


Henry Amy and Gustavus L. Horrenstept, Plaintiffs, 
against 
72 THe Crry or Watertown, Defendant. 


To Messrs. Finches, Lynde & Miller, plaintiffs’ attorneys: 

Please tuke notice that we, the undersigned, appear specially for 
the defendant, The City of Watertown, in the above-entitled action 
for the sole and only purpose of making the motion, the notice of 
which is hereto annexed, upon the grounds therein in said notice 
stated, and we hereby restrict this our appearance to that purpose 
only. 
— Yours, «c., GEO. W. BIRD. 

DANIEL HALL. 


l’. O. address, Watertown, Jefferson Co., Wis. 


Dated July 24, 1883. 


And also filed the following notice of motion, viz: 


Notice of Motion. 


In the Cireuit Court of the United States for the Western District of 
Wisconsin. 


Henry Amy and Gustavus L. Hoppenstept, Plaintiffs, 
Us. 


Tur Crry or Watertown, Defendant. 


To Messrs. Finches, Lynde & Miller, plaintiffs’ attorneys. 


70 GENTLEMEN: Please to take notice that upon the affidavits 
hereto attached and the marshal’s returns attached to and en- 
dorsed upon the summons herein, and upon the judgment now on 
tile in said action, the above-named defendant, The City of Water- 
town, will move said court, at the United States court-room, at the 
city of Madison, Dane county, Wisconsin, on the 28th day of August, 
1883, at two (2) o’clock in the afternoon, or as soon thereafter as coun- 
sel can be heard, to set aside the said judgment and the alleged and 
pretended service of said summons herein upon the sole and only 
ground that there has been no service of the summons in said action 
upon said defendant, and that said court has no jurisdiction of said 
defendant. 
The said defendant hereby limits and restricts its appearance . 
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herein to the sole and only purpose of making said motion upon 
the grounds aforesaid. 
Yours, &e., GEO. W. BIRD, 
DANIEL HALL, 
Attorneys, Appearing : Spec ially for said Defendant for the Sole and Only 
Purpose of Making said Motion upon the Ground Aforesaid and 
Hereby Restricting Their Appearance to that Purpose Only. 


P. O. address, Watertown, Jeff. Co., Wis. 
Dated Watertown, Wis., July 24, 1883. 


And at same time also filed the following affidavit, viz: 


74 Affidavit of Henry Bieber. 
WeEsTERN DistrRIcT OF WISCONSIN, 85: 


In Cireuvit Court of the United States for Western District of 
Wisconsin. 


Henry Amy and Gustavus L. Hoprenstenpr, Plaintiffs, 
~ 
THe City Watertown, Defendant. 


Henry Bieber, being duly sworn, deposes and says that he resides 
in the city of Watertown, in said western district of Wisconsin, and 
is the Henry Bieber named and referred to in the marshal’s return 
endorsed upon and attached to the summons on file in the above-en- 
titled action in the office of the clerk of said court, at Madison, Wis- 
consin, and that ever since the Ist day of April, 1882, down to.the 
7th day of April, 1885, and ever since the 9th day of April, 1883, 
he has been and was and is the city clerk of the City of Watertown, 
the defendant in the above-entitled action, and as such city clerk 
has been during all of said time and is the clerk of the board of 
street commissioners of the said defendant, The City of Watertown. 

And this afhiant further deposes and says that at the annual elee- 
tion for city and ward officers held in and for said city on the 4th 
day of April, 1882, the said Thomas Baxter named in and referred 
to in said return of service of said summons was duly elected and 
on the 10th day of April, 1882, duly qualified as senior alderman of 
said city in and for the 3d ward thereof and thereby became and, 
until the 7th day of April, 1883, continued to be a member of the 
board of street commissioners of the said defendant, The City of 

Watertown. | 
i) And this affiant further deposes and says that in the month 

of November, 1882, there was one and only one meeting of 
the said board of street commissioners of said defendant, which 
meeting was held on the 11th day of November, 1882; that no 
mayor of said city and no chairman elected by said board of street 
commissioners to ‘preside at its meetings in 1 the mayor's absence was 
present at said meeting ; that William V2 s, the senior alderman of 
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said city in and for the 6th ward thereof and a member of said 
board, was then, by a viva. voce vote, chosen by the members of said 
board present at said meeting chairman pro tempore to preside at 
that particular meeting held on said 11th day of November, 1882, 
which said meeting, after the transaction of its business, adjourned 
on said 11th day of November, A. D. 1882. 

And this affiant further deposes and says that in the month of 
DecemLer, 1882, there were three and only three meetings of the 
board of street commissioners of said defendant, The City of Water- 
town, to wit, a regular meeting thereof held on the 4th day of De- 
cember, 1882; a regular meeting thereof held on the 18th day of 
December, 1882, and a special meeting thereof held on the 27th day 
of December, 1882, and that no other meeting or meetings of said - 
board was held at any time during said month of December, 1882, 
and that this affiant was present at each and all of said meetings. 

And this affiant further deposes and says that at said meeting of 
said board of street commissioners held on the said 4th day of De- 
cember, 1882, the said Thomas Baxter was present and a member of 

said board; that no mayor of said city and no chairman elected 
76 by said board of street commissioners to preside at its meet- 

ings in the mayor’s absence was present at said meeting of 
said board held on said 4th day of December, 1882, and that for 
that reason the said Thomas Baxter was, on motion, chosen, by a 
viva voce vote of the members of said: board present at said meeting, 
chairman pro tempore to preside temporarily at that particular meet- 
ing of said board held on said 4th day of December, 1882, and for 
no other purpose whatever, and that after the transaction of its busi- 
ness ut the meeting last named the said board of street commis- 
sioners then, on said 4th day of December, 1852, adjourned sine die, 
and that said Baxter, upon said adjournment, then at once ceased 
to be said temporary chairman or presiding ofiicer of said board of 
street commissioners. 

And this aftiant further deposes and says that at the meeting of 
said board of street. commissioners held as aforesaid on the said 18th 
day of December, 1882, there was no quorum present, and: for that 
reason said board adjourned on said 18th day of December, 1882, 
without the transaction of any other business. 

And this affiant further deposes and says that at said special 
meeting of said board of street commissioners held on said 27th day 
of December, 1882, this affiant was preseut; that no mayor of said 
city or chairman elected by said board of street commissioners to 
preside at its meetings in the mayor’s absence was present at said 
meeting of said board held on said 27th day of December, 1882, and 
that for that reason the said Thomas Baxter was, on motion, chosen, 
by a viva voce vote of the members of said board present at 
said last-named meeting, chairman pro tempore to preside 
temporarily, and for the sole and only purpose of presiding 
temporarily, at said particular special meeting of said board of street 
commissioners held on said 27th day of December, 1882, and that 
after the transaction of its business the said board, on said 27th day 
of December, 1882, adjourned its said special meeting sine die, and 
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that said Baxter, upon said adjournment, at onee ceased to be said 
temporary chairman or presiding officer of said board. 

And this affiant further deposes and says that no meeting of any 
kind of said board of street commissioners of said city was held at 
any time after said last above named special meeting of December 
27, 1882, until the 15th of January, 1883. 

And this affiant further deposes and says that during said Bax- 
ter’s said term of oftice of senior alderman of said city, besides said 
two instances in the month of December, 1882, he was, when no 
mayor of said city nor chairman elected by said board to preside at 
its meetings in the mayor’s absence was present, alternated with 
other members of said board in being chosen in the same manner 
as on said 4th and said 27th days of December, 1882, to preside 
merely temporarily during the particular meeting of said board of 
street commissioners at which he was so chosen, but that he was 
not chosen to preside and did not preside at said meetings of said 
board held as aforesaid on said 18th day of December, 1882, and 
was not in any manner chairman thereof at said last-named meet- 
ing. 
And this affiant further deposes and says that the said board of 
street commissioners of said city of Watertown never at any time 

elected, chose, or appointed the said Thomas Baxter chair- 


718 man of the said board of street commissioners of said city of 


Watertown or chairman to preside or who should preside at 
its meetings in the mavor’s absence, and that the said Thomas Bax- 
ter was not, on the 23d day of December 1882, or at any other time 
the chairman of the board of street commissioners of the said city 
of Watertown or the presidirg officer thereof, or a chairman elected 
by said board to preside or who should preside at the meetings of 
said board in the mayor’s absence, and that the said Thomas Bax- 
ter has never been elected, chosen, or appointed chairman of said 
board of street commissioners, or presiding officer thereof, or a chair- 
man to preside or who should preside at its meetings in the mayor’s 
absence save and except only as he has so as aforesaid been chosen 
chairman pro tempore for the sole and only purpose of presiding 
temporarily at each particular one of the said meetings at which 
he has been so chosen as aforesaid chairman pro tempore and for no 
other purpose. 

And this affiant further deposes and says that Charles H. Gard- 
ner named and referred to in said returns was not, on said 23d day 
of December, 1SS2, or at any other time, the attorney for the said 
defendant in this action and was not authorized by this defendant 
to appear for it in this action or to aecept, admit, or receive service 
of summons upon it or for it in said action. 

And this affiant further deposes and says that no copy of the 
summons in this action has ever been delivered to the mayor of the 
sald defendant, The City of Watertown, and no summons. herein 
has ever been served upon said city or the mayor thereof, and that 

nothing has ever been done toward or by way of the service 
79 of the summons herein upon the said defendant, except that 

on the 23d day of December, 1852, four copies thereof were 
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delivered as follows, to wit: One to this affiant, one to said Thomas 
Baxter, one to the said Charles H. Gardner, and one to Wm. H. 
Rohr; that said Rohr was not, on said 25d day of December, 1882, 
mayor of the said defendant or acting mayor or president of the 
common council thereof and had not been since the 10th day of 
April, 1882, and except one copy each was delivered March 6, 1875, 
to one Tauck and one Meyer, neither of whom was mayor of said 
defendant or acting mayor or president of the common council 
thereof, and that the said defendant has never, up to the date of this 
affidavit, in any manner appeared in this action except specially to 
set aside a pretended service held by the court to be no service, nor 
has any complaint or declaration in this action ever been served 
upon the said defendant in any manner whatever. 


HENRY BIEBER. 


Subscribed & sworn to before me this 23d day of July, A. D. 1883. 
C. B. SKINNER, 
U. S. Court Commissioner for Western Dist. of Wisconsin. 


And also filed the following affidavit, to wit: 


Affidavit. 
Western Distrricr oF WISCONSIN, ss: 


Circuit Court of the United States for the Western District of 
Wisconsin. 


Henry Amy and Gustavus L. Hoppenstept, Plaintiffs, 
vs. 
THe City oF Watertown, Defendant. 


SO Thomas Baxter, being duly sworn, on oath doth depose and 

say that he resides in the 3d ward of the city of Watertown 
in the said western district of Wisconsin, and that he is the Thomas 
Baxter and the only Thomas Baxter named and referred to in the 
marshal’s return of service endorsed on and attached to the sum- 
mons in the above-entitled action, which summons and return of 
service are now on file therein. 

That at the annual election for citv and ward officers held in and 
for said city of Watertown on the 4th day of April, 1882, this affiant 
was duly elected a senior alderman of said city, in and for the Third 
ward thereof, and that on the 10th day of April, 1882, he duly quali- 
fied and entered upon the duties of said office, and thereby became, 
and until the 7th day of April, 1883, continued to be, a member of 
the board of street commissioners of said defendant, The City of 
Watertown. 

This affiant further deposes and says that in the month of Novem- 
ber, 1882, there was one and only one meeting of the said board of 
street commissioners of said defendant, which meeting was held on 
the llth day of November, 1882, and at which meeting this afhant 
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was present; and, there being no mayor or chairman elected by said 
board of street commissioners to preside in the mayor’s absence pres- 
ent at said meeting, Wm. F. Voss, a senior alderman of said city, in 
and for the Gth ward thereof, was then, on motion, by a viva voce 
vote, chosen by the members of said board present chairman pro 
tempore to preside at that particular meeting, which, after the trans- 
action of its business, adjourned on said 11th day of November, 
1882. 
And this affiant further deposes and says that in the month of 
December, 1882, there were three and only three meetings of 
§1 the board of street commissioners of the said defendant, The 
City of Watertown, to wit, a regular meeting thereof on the 
Ath day of December, 1882; a regular meeting on the 18th day of 
December, 1882, and a special meeting thereof on the 27th day of 
December, 1882, and that no other meeting or meetings of said board 
were held at any time during the said month of December, 1882. 

And this affiant further deposes and says that at said meeting of 
said board of street commissioners held on said 4th day of Decem- 
ber, 1882, this affiant and the said William I. Voss were both present 
and members of said board, and that no mayor of said city and no 
chairman is elected by said board of street commissioners to preside 
at its meetings in the mayor’s absence was present at said last-named 
meeting of said board, and that for that reason this afhant, on 
motion, was chosen, by a viva voce vote of the members present, to 
preside, and for the sole and only purpose of presiding temporarily 
at that particular last-named meeting of said board of street com- 
missioners, and that after the transaction of its business at the 
meeting last aforesaid the said board of street commissioners then, 
on said 4th day of December, 1852, adjourned sine die, and that 
with said last aforesaid adjournment of said board this aftiant at 
once ceased to be such temporary chairman or presiding officer 
thereof. , 

And this affiant further deposes and says that at the meeting of 
said board of street commissioners held as aforesaid on the said 
18th day of December, 1882, there was no quorum present, and said 
board for that reason, on said 18th day of December, 1882, ad- 
journed without the transaction of any other business. 

And this affiant further deposes and says that at said special 

meeting of said board of street commissioners held on the 
82 27th day of December, 1882, this affiant was present, and 

that no mayor of said city or chairman elected by said board 
of street commissioners to preside at their meetings in the mayor's 
absence was present thereat, and that for that reason this affiant 
was chosen, on motion, by a viva voce vote of the members of said 
board present, to preside, and for the sole and only purpose of pre- 
siding temporarily at said particular, special meeting of the said 
board of street commissioners, and that after the transaction of its 
business the said board, on said 27th day of December, 1882, ad- 
journed its said special meeting sine die, and that with said ad- 
journment last aforesaid, on the day and year last aforesaid, this 
affiant at once ceased to be such presiding officer or chairman of 
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said board of street commissioners, and that no other meeting of 
any kind of said board of street conimissioners of said city was held 
at any time after said last above named special meeting until the 
15th day of January, 1883. 

And this affiant further deposes and says that during his said 
term of office of senior alderman of said city, besides said two in- 
stances in the month of December, 1852, he has, when no mayor or 
chairman elected by said board to preside at its meetings in the 
mayor’s absence was present, alternated with other members of said 
board in being chosen in the same manner as on said 4th and said 
27th days of December, 1882, to preside merely temporarily during 
the particular meeting of said board of street commissioners at 
which he was so chosen, but that he was not chosen to preside and 
did not preside at said meeting of said board held as aforesaid on 
said 18th day of December, 1882, and was not in any manner chair- 

man thereof at said last-named meeting. 
83 And this affiant further deposes and says that no service of 

said summons on him in the above-entitled action was ever 
made at any time or place or in any manner, except that the said 
marshal delivered to this affiant, at his residence in the said 3d 
ward of said city of Watertown, on the 25d day of December, 1882, 
and at no other time or place whatever, a copy of said summons; 
that said board of street commissioners of said city did not have or 
hold any meeting at the time or on the day on which such service 
on this affiant was made; that this affiant was not at the time or on 
the day on which such service of said summons was made on him 
chairman or acting chairman of said board of street commissioners 
of said city, nor mayor nor acting mayor of said city, nor president 
of the common council thereof; that this affiant has never been 
elected by said board of street commissioners chairman to preside at 
its meetings in the mayor’s absence, and that he has never acted as 
such chairman thereof, and that this affiant was not at any time 
during the month of December, 1882,and never has been mayor or 
acting mayor or president of the common council of said city. 

And this affiant further deposes and says that, except his said 
presiding temporarily during said particular regular meeting of 
said board of street commissioners held on the 4th day of Decem- 
ber, 1882, and during said particular special meeting thereof held 
on the 27th day of December, L882, as aforesaid, he at no time In or 
during said month of December, 1552, was or acted as chairman or 
president or presiding officer of said board of street commissioners 

of said defendant, The City of Watertown. 
84 And this affiant further deposes and says that he never was 

at any time chairman or president or presiding officer of the 
said board of street commissioners of the said defendant, The City 
of Watertown, and never acted as such chairman or president or 
presiding officer at any time or in any manner, save and except 
only as he was chosen to preside temporarily, as hereinbefore stated, 
at the said particular meetings of said board at which he was so 
chosen to preside temporarily, as hereinabove stated. 

THOS. BAXTER. 
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Subscribed & sworn to before me this 2d day of July, A. D. 1883. 
C. B. SKINNER, 


U. 8. Court Commissioner for Western Dist. of Wis. 
And filed also the following affidavit, to wit: 
Affidavit. 


WeEsTERN District oF WISCONSIN, 88: 


Circuit Court of the United States for the Western District of 
Wisconsin. 


Henry Amy and Gustavus L. Hoprenstept, Plaintiffs, 
Us. 
Tue City or WATERTOWN, Defendant. 


William H. Rohr, being duly sworn, on oath doth depose and say 

that he resides in the city of Watertown, in said western dis- 

85 trict of Wisconsin, and that he is the William H. Rohr men- 

tioned and referred to in the marshal’s return indorsed upon 

and attached to the summons in the above-entitled action, now on 
file therein. 

And this affiant further deposes and says that on the 4th day of 
April, 1882, he was elected mayor of The City of Watertown, the 
defendant in the above-entitled action, and that he duly qualified 
and entered upon the duties of said office. 

And this affiant further deposes and says that after he had so 
duly qualified and entered upon the duties of said office he, on the 
10th day of April, A. D. 1882, duly resigned in writing the said 
office of mayor of the said defendant, The City of Watertown, and 
then, on the 10th day of December, A. D. 1882, he duly delivered 
to and filed with the city clerk of the said defendant his, affiant’s, 
resignation of the said office of mayor of the said defendant, which 
said resignation of the said office was in writing and duly directed 
to the common council of the said defendant, and that the city clerk 
of the said defendant, then on the said 10th day of April, A. D. 1882, 
received and duly filed affiant’s said resignation of said office of 
mayor of the said defendant, The City of Watertown, and said resig- 
nation took effect from the time of filing the same on the said 10th 
day of April, 1882. 

And this affiant further deposes and says that he was not atany time 
on the 23d day of December, 1882, mayor of the said defend: ant, The 
City of Watertown, or acting mayor thereof or president of the com- 

mon council thereof, and that he has not been such mayor, 
86 acting mayor, or president at any time since the 10th day of 


April, 1882. 
WM. H. ROHR. 


Subscribed and sworn to this 24th day of July, A. D. 1883, before 


me— 
C. B. SKINNER, 
U.S. Court Commissioner for Western Dist. of Wis. 


i 
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Endorsed: Service of the within notices and affidavits admitted 
this 27th day of July, 1883. Finches, Lynde & Miller, pl’fis’ att’ys. 


And thereafter, to wit, in the December special term, 1883, of said 
court and on the 79th day of said term, to wit, on the 16th day of 
May, A. D. 1884, in the record of proceedings aforesaid in said en- 
titled cause appears the following order, to wit: 


Order Setting Aside Judgment. 


Henry Amy and Gustavus L. Hoprpenstept, Plaintiffs, 
vs. 
THe City or Watertrowyn, Defendant. 


This cause came on to be heard upon the affidavits and upon the 
return of the summons and the records, proceedings, and papers on 
file herein and was argued by counsel; and the court being fully 

advised of and concerning the same, it is ordered that the 

57 judgment heretofore entered herein on the 19th day of June, 

_ A. D. 1885, in favor of said plaintiffs and against said de- 

fendant, The City of Watertown, be, and the same is hereby, va- 

cated and set aside on the ground that the summons herein was not 

properly served on said defendant and the court had no jurisdiction 
thereof. 

By the court: 

R. BUNN, Judge. 


88 Supreme Court of the United States. 


Henry Amy and Gustavus Horrenstept, Plaintiffs in Error, 
v8. 
City or WATERTOWN, Defendant in Error. 


Know all men by these presents that we, Benjamin K. Miller & 
William H. Miller, are held and firmly bound unto The City of 
Watertown in the full and just sum of five hundred dollars, to be 
paid to the said City of Watertown, its successors or assigns; to 
which payment, well and truly to be made and done, we do bind 
ourselves, our heirs, executors, administrators, and assigns, jointly 
and severally, firmly by these presents. 

Sealed with our seals and dated this 15th day of October, A. D. 
1885. 

Whereas the above-named Henry Amy and Gustavus Hoppen- 
stedt have prosecuted a writ of error to the Supreme Court of the 
United States to reverse the judgment rendered in the above-enti- 
tled action by the circuit court of the United States for the western 
district of Wisconsin: 

Now, therefore, the condition of this obligation is such that if the 
said Henry Amy and Gustavus Hoppenstedt shall prosecute their 
said writ of error to effect and answer the damages and costs thay 
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may be assessed against them if they shall fail to make good 
89 their said plea, then this obligation to be void; otherwise 
vali 
B. K. MILLER. SEAL. 
W. H. MILLER. — 


90 UniTeD STATES OF AMERICA, 838; 


To the City of Watertown, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States of America to be holden at Wash- 
ington, in the District of Columbia, on the second Monday, being 
the 12th day, of October next, pursuant to a writ of error filed in 
the clerk’s office of the cireuit court of the United States for the 
western district of Wisconsin, wherein Henry Amy and Gustavus 
Hoppenstedt are plaintiffs and you are defendant in error, to show 
cause, if any there be, why the judgment in the said writ of error 
mentioned should not be corrected and speedy justice should not be 
done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Madison, in said 
district, this 12th day of October, in the year of our Lord one thou- 
sand eight hundred and eighty-five. 

R. BUNN, 
Dist. Judge. 


I accept service of above citation this 15th day of October, 1885. 
GEO. W. BIRD, 
DANIEL HALL, 
Attorneys for Defendant in Error, The City of Watertown. 


91 UNITED STATES OF AMERICA, 
Western District of Wisconsin, | 


I, F. M. Stewart, clerk of the district court of the United States of 
America for the western district of Wisconsin, do hereby certify that 
[ have compared the writings annexed to this certificate with the 
originals now in my custody and they are true copies of their re- 
spective originals and are correct transcripts therefrom and of the 
whole thereof now on file and remaining of record in my office, and 
also original writ, citation, and security on writ of error in above 
cause. 

In testimony whereof I have hereunto set my hand and duly af- 
fixed the seal of the said court, at the city of Madison, in the said 
western district of Wisconsin, this 12th day of October, in the year 
of our Lord one thousand eight hundred and eighty- tive, and of the 
Iudependence of the said U nited States the 110th. 


[Seal U. S. Circuit Court, Western Dist. of Wisconsin. ] 
F. M. STEWART, Clerk. 
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92 Tue Unitrep States OF AMERICA, 88: 
[Seal of the Supreme Court of the United States. ] 


The President of the United States of America to the judges of the 
cirenit court of the United States for the western district of Wis- 
consin, Greeting: 

Whereas in a certain suit in said circuit court between Henry 
Amy and Gustavus L. Hoppenstedt, plaintiffs, and The City of Water- 
town, defendant, which suit was removed to the Supreme Court of 
the United States by virtue of a writ of error agreeably to the act of 
Congress in such case made and provided, a diminution of the rec- 
ord and proceedings of said cause has been suggested, to wit: 

“That the record as filed with the clerk of this Court is defective 
as not containing copy of two affidavits of Frederick C. Winkler, 

which were a part of the record in the lower court and were 

92} not included in the record sent to this Court by oversight of 

the clerk:” 

You, therefore, are hereby commanded that, searching the record 
and proceedings in said cause, you certify what omissions, to the ex- 
tent above enumerated, you shall find to the said Supreme Court of 
the United States, so that you have the same, together with this 
writ, before the said Supreme Court forthwith. ) 

Witness the Honorable Mellville W. Fuller, Chief Justice of the 
Supreme Court of the United States, the 29th day of October, A. D. 
1888. 

| JAMES H. McKENNEY, 

Clerk Supreme Court U. S. 


93 UnitTep STATES OF AMERICA, ee 
Western District of Wisconsin, § es 

I, F. M. Stewart, clerk of the circuit court of the United States of 
America for the western district of Wisconsin, do hereby certify that 
I have compared the writings annexed to this certificate with the 
originals now in my custody and they are true copies of their re- 
spective originals and are correct transcripts therefrom and of the 
whole thereof now on file and remaining of record in my office. 

In testimony whereof I have hereunto set my hand and duly affixed 
the seal of the said court, at the city of Madison, in the said western 
district of Wisconsin, this 21st day of February, in the year of our 
Lord one thousand eight hundred and eighty-seven, and of the In- 
dependence of the said United States the one hundred and eleventh. 

[Seal U.S. Cireuit Court, Western Dist. of Wisconsin. ] 


F. M. STEWART, Clerk. 
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94 United States Circuit Court, Western District of Wisconsin. 
JAMES GOODERHAM Worts and Others, Executors of the Last Will 
and Testament of James Gooderham Worts, Deceased, 
against 
THe City or WATERTOWN. 

Ciry AND County OF MILWAUKEE, } 

a . ° ye . > SSC 

In the Eastern District of Wisconsin, | - 


- 


Frederick C. Winkler, of said city, being duly sworn, says that he 
is one of the attorneys of the plaintiffs in the above-entitled action ; 
that on the 14th day of January, 1884, he, in company with George 
P. Miller, Esq., attorney-at-law, of Milwaukee, attended at the city 
of Watertown for the purpose of examining the records of the city 

_ of Watertown in reference to matters of fact bearing on the motions 
to set aside the service of summons in the above-entitled and other 
actions pending in said court; met deponent and Mr. Miller; 
went to the office of the city clerk of the city of Watertown and there 
found Mr. Henry Bieber, the city clerk, and Mr. Daniel Hall, counsel 
for said city on said motion; that the city clerk then and there 
produced a book which contains the proceedings of the common 

council and of the board of street commissioners of said city 
95 of Watertown for about five years last past; that said book 

contains the record of a meeting of the common council of 
said city held onthe 11th day of April, 1882; that the record of said 
meeting closes on page 267 of said book; that the last entry in such 
record is that “the common council adjourned sine die,’ and that 
there is no further record of any meeting of the common council of 
said city thereafter until after the municipal election in April, 1883. 

That immediately following said record commences the record of 
a meeting of the board of street commissioners of said city, of which 
the following is an accurate extract copy : 


“ Proceedings of a special meeting of the board of street commis- 
sioners held April 11th, 1882. 


“Roll called. 

“Present: The senior aldermen, Baxter, Hartwig, Koenig, Stacy, 
Voss, Zantner, Zoehert. 

“On motion, Alderman Baxter was chosen chairman pro tem. 

“The following resolution, introduced by Alderman Voss, was 
unanimously adopted : 

“ee ry , : : . 

Resolved, That the senior aldermen present do now organize as 
> ssioners; and further resolved that th 

a board of street commissioner nd further resolved that the rules 
of the common council be adopted as the rules of this body. 

“On motion, the board adjourned until to-morrow at 8 o'clock | 
p. m. | 


“HENRY BIEBER, 
“ City Clerk.” 


. 
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96 That the following is an extract copy of the next following 
record in said book : 


“ Proceedings of an adjourned meeting of the board of street com- 
missioners held April 12th, 1882. 


“ Roll called. All members present except Com. Baxter. Com. 
Stacy chosen chairman pro tem. 
“On motion, the board adjourned. 
“HENRY BIEBER, 
“ City Clerk.” 


That the following is an extract copy of the next record in said 


book: 


“Proceedings of a regular meeting of the board of street commis- 
sioners held April 24th, 1882. 


“ Roll called. All members present except Com. Zantner. Com. 
Baxter chosen chairman pro tem. 
* ee * *K * * * 


“The following resolution was introduced by Com. Voss: 

“ Resolved, That Mr. Daniel Hall be, and he is hereby, retained to 
assist the city attorney in the suits commenced by E. Mariner, of 
Milwaukee, and he is hereby directed to co-operate with the city 
attorney in defending the interests of the city in said suits; and be 
it further resolved that the judiciary committee is hereby directed 
to consult with said attorneys in the above suits, and to report to 
this board any progress made, with power to call special meetings 
of. the board of street commissioners whenever necessary to take 
special action in the above-named matter. 

“ Unanimously adopted. 
97 “On motion, the board adjourned. 
“HENRY BIEBER, 
“ City Clerk.” 


That said book also contained the record of a regular meeting of 
said board held May 8, 1882, with Com. Stacey chairman pro tem. ; a 
like meeting held May 22, 1882, with Com. Baxter chairman pro 
tem.; a like meeting held June 5, 1882, with Com. Stacey chairman 
pro tem.; a like meeting held June 19, 1882, with Com. Voss chair- 
man pro tem.; a like meeting held July, 3, 1882, with Com. Baxter 
chairman pro tem.; a special meeting held July 19,1882, with Com. 
Baxter chairman pro tem. ; a regular meeting held July 31, 1882, at 
which no quorum was present; a regular meeting held August 14, 
1882, with Com. Voss chairman pro fem.; a regular meeting held 
Aug. 28, 1882, at which no quorum was present; a regular meeting 
held September 11, 1882, with Baxter chairman pro tem.; a regular 
meeting held Sept. 25, 1882, at which no quorum was present; a 
regular meeting held October 9, 1882, with Baxter chairman pro 
tem.; a regular meeting held October 23, 1882, with Baxter chairman 
pro tem. ; a special meeting held November 11, 1882, with Voss chair- 
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man pro tem. ; a meeting November 20, 1882, at which no quorum 
was present; a regular meeting held December 4, 1882, with Com. 
Baxter chairman pro tem., and a special meeting held December 27, 
1882, with Com. Baxter chairman pro tem. 
Deponent further says that the record of the election of a 
98 chairman at each of said meetings is invariably “ Com. 
chosen chairman pro tem.,” without any further words; nor 
is there anything anywhere in any of said proceedings limiting or 
attempting to limit’ or cireumseribe the duties or powers of “the 
chairman so elected; and that the record of the adjournment of 
said board at all said meetings is invariably in these words, “ On 
motion, the board adjourned,” and that at none of said meetings 1s 
there a record of an adjournment “ sine die; ” that the following is 
a correct extract copy of the record of the meeting of Dec. 4, 1852: 


“ Proceedings of a regular meeting of the board of street commis- 
sioners held December 4, 15882. 


“Roll called and all members present except Com. Voss. Com. 
Baxter chosen chairman pro tem. 
“On motion, the board adjourned. 
“HENRY BIEBER, 
“ City Clerk.” 


Deponent further says that at each of said meetings at which there 
was a quorum there were accounts audited and allowed by said 
board of street commissioners, partly against the general city fund 
and partly against the ward funds of the seven wards of the city of 
Watertown ; that orders upon the treasurer of said city were issued 
for the accounts so allowed; that deponent examined a very large 
number of such orders issued during the year 1882 and the early 

part of 1883 and the stub books on which said orders were 
99 drawn, and from his examinations thereof and statements 

made to deponent at the time he made such examination by 
said Henry Bieber deponent states the fact to be that the conmon 
practice in said city has been to hold the meetings of said board 
evenings and to prepare said orders on a day subsequent to such 
meetings but bearing the date of the meeting at which the accounts 
for which they were issued were allowed, and that they were then 
signed by the city clerk and the chairman pro tem. chosen at such 
meeting, and that they were so signed after the adjournment of and 
on a day subsequent to such meeting. 

Deponent further says that when such orders were first referred 
to, Mr. Hall stated to deponent that the chairman was authorized 
to sign such orders by an act of the Legislature of 1871, and stated 
his belief (but claimed to have no knowledge on the subject) that 
the practice had been to have orders for accounts allowed at one 
meeting signea by the chairman elected by the next meeting and 
at the time of the next meeting, and aegontent at first understood 
said Bieber to say that such was the fact; that, to test this, deponent 
first investigated the proceedings of a regular meeting of said board 


HENRY AMY ET AL. VS. THE CITY OF WATERTOWN. 79 


held February 12, 1883, at which a very large number of accounts 
were allowed; that W. D. Stacy was chosen chairman pro tem. of 
said meeting; that the meeting next thereafter was held February 
26. 1883, at which Commissioner Voss was chosen chair- 

100) man pro tem., and deponent found that for all the accounts 
allowed at said meeting held February 12, 1883, city orders 

dated that day were issued—they were all signed by W. D. Stacey as 
chairman pro tem.,and more than half of them were paid before 
February 26, 1883; deponent, on further investigation, found that 
there were one hundred and ten orders on the city treasurer dated 
December 4, 1882; that each of them was for an account allowed at 
the meeting held December 4, 1882, and was signed by Thomas 
Baxter as chairman pro tem., and fourteen of them were paid before 
the next meeting of said board, which was held December 27th, 
While most of them were not paid until the latter half of January 
and in February, which Mr. Bieber stated’to be owing to the fact 
that orders issued in the latter part of the year were generally used 
for paying taxes. Deponent then turned to other meetings held in 
1882, and found that orders for accounts allowed at any meeting 
were always signed by the commissioner chosen chairman at such 
meeting, although another commissioner might be chosen chairman 
pro tem. at the next meeting, and such orders were largely paid 
before another meeting was had next after the allowance of the 
accounts on which they were issued. For instance, there were 34 
city orders issued dated July 19, 1882; they were all signed by 
Thomas Baxter, chairman pro tem.—all for accounts allowed 

10] at the meeting held July 19th; 14 of the 354 were against the 
general city fund; 10 of the 14 were paid before the date of 

the next meeting. The time of payment of the orders on ward funds 
deponent did not examine. The first meeting after July 19th at 
which there was a quorum present was held August 14, 1882, and 
at that meeting Commissioner Voss was chosen chairman pro tem. 
Deponent further says that said Henry Bieber very distinetly 
stated that he did not prepare the orders at the meeting at which 
the accounts were allowed ; that the meetings were all held even- 
ings; that he would prepare the orders on a subsequent day; that 
once in a while, only when some one was particularly anxious for 
his order and he knew that the account was one which would be 
allowed, he would prepare an order in advance of a meeting and 
then have it signed the same evening of its allowance; and he 
admitted, after the orders had been brought to his attention, that 
they were generally signed on a day subsequent to the meeting at 
which they were allowed by the chairman pro tem. chosen at said 
meeting, but stated that sometimes orders could be signed by the 
chairman chosen at the meeting next after the one at which the. 
accounts were allowed; and deponent found an instance of that, 
viz: Ata meeting held Feb’y 26, 1883, Com. Voss was chosen chair- 
man pro tem.; there were seven accounts allowed, but only five 
orders signed by Com. Voss; orders for the other two were 

102s signed by another com., who was chosen chairman at a meet- 
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ing held in March, 1883, but such two orders were not dated 
February 26, 1883, but bore the date of such March meeting. 

All orders bearing date on the day on which they were allowed 
were, so far as deponent could ascertain, invariably signed by the 
chairman chosen at such meeting. 

Deponent further says that said city clerk was unable to refer de- 
ponent to any record of the rules of the common council, but stated 
to deponent that as long as he had been in office, which is a series 
of years, every alternate Monday had always been the regular time 
for the meetings of the common council, if there was one, and of 
the board of street commissioners, if there was none. Deponent 
also says that in the proceedings of said board of street commis- 
sioners votes taken under suspension of the rules are of frequent 
occurrence. 

Deponent further says that on the 18th of May, 1882, he caused 
to be mailed to the city attorney of Watertown a letter, of which the 


amended is a copy. 
F. C. WINKLER. 


Subscribed and sworn to before me this 16th of January, 1884. 
CHAS. E. WILD, 


Notary Public, Wisconsin. 


103. = Jas. G. Jenkins. I’, C. Winkler. A. A. L. Smith. 
Jenkins, Winkler & Smith, ceunselors-at-law. 
Mitwavuker, May 18, 1888. 
H. Gartner, Esq., city attorney, Watertown, Wis. 

Dear Str: On 23d Noy. last we commenced a suit in U.S. circuit 
e’t, W. dist. of Wis., in favor of the executors of James Gooderham 
Worts, dee’d, ag’st The City of Watertown. On the 23d of Dece:mber 
service was made, of which a return has been filed. We shall, on 
the 23d inst., apply to the court at Madison (judges Harlan & Bunn) 
to decide on the sufficiency of the service & for judgment. Suppos- 
ing that you may desire to be heard in the application, we give you 
this notice, and remain, 

Truly yours, JENKINS, WINKLER & SMITH. 

[Endorsed :] U.S. cireuit e’t, W. dist. of Wis. James G. Worts »v. 
City of Watertown. Affidavit. Filed Jan’y 16,1884. F. M. Stewart, 
clerk. 

104 City oF MaApIson, ¢ 
a . . . re . » SS - 
In the Western District of Wisconsin, | 
United States Circuit Court for the Western District of Wisconsin. 


JAMES G. Worts & Others, Executors, &c., 
ag'st 
Tue City or WatTEeRTOWN. 


Frederick C. Winkler, being duly sworn, says, upon information 
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and, belief, that for some years prior to 1879, and sinee then, it has 
been the constant practice in the city of Watertown for the common 
council of the city to hold one meeting after the election of alder- 
men, in April in each year, and that thereupon all but the senior 
aldermen, constituting the board of street commissioners, would 
resign, and that the mayor of the city would also resign on the same 
day that he qualified, so that the city was substantially always 
without a mayor and president of the common council. 


F. 0. WINKLER. 


Subscribed & sworn to before me this 16th of January, 1884. 
GEO. W. BIRD, 


U. 8S. Court Commissioner, Western Dist. Wis. 


105 [ Endorsed :] U.S. circuit court, western dist. of Wis. J. G. 
Worts v. The City of Watertown. Affidavit. Filed Jan’y 16, 
1884. I. M. Stewart, clerk. 


106 ‘The answer and return of Romanzo Bunn, one of the judges 
of the circuit court of the United States for the western 
district of Wisconsin, to the writ of certiorari hereto annexed. 


By virtue of and in obedience to the writ of certiorari, hereto an- 
nexed and to me directed, I do hereby certify and return to the 
Supreme Court of the United States that I have searched the record 
and proceedings in said cause mentioned in said writ of certiorari. 

On the 16th & 17th of January, 1884, a motion similar to the 
motion in the cause mentioned in said writ of certiorari was argued 
and submitted in the case of James Gooderham Worts and others 
against The City of Watertown; the same counsel for the city of 
Watertown appeared in each of said cases, and, by agreement of 
counsel and with consent of the court, the said motion in the said 
Worts case & in the case mentioned in the writ of certiorari were 

heard together, and, by agreement of counsel made in open 
107 court, it was agreed that two certain affidavits of Frederick 

C. Winkler, hereto attached and which were entitled in the 
Worts case, might also be used upon the hearing of the motion in 
the Amy case mentioned in the writ of certiorari, and were in fact 
used by counsel in the Amy case upon said motion, and used and 
considered by the court upon the determination of the said motion 
in the said Amy case. 

That through inadvertence or because said two affidavits of said 
F. C. Winkler were entitled in the Worts case & not in the Amy 
case, said two affidavits of I’. C. Winkler were not included in the 
record sent up to the Supreme Court of the United States, and I do 
therefore now return the same and annex hereto exemplified copies 
of the same. 

All of which I do hereby certify and return as within I am com- 
manded. 
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In witness whereof I have hereunto set my hand & seal 

108 this — day of November, 1888, & caused the seal of said cir- 

cuit court of the United States for the western district of 
Wisconsin to be hereto affixed. 


Madison, Wis. 


[Seal U. S. Circuit Court, Western Dist. of Wisconsin. ] 
ROMANZO BUNN, [seaz.] 
. | Judge. ; 
a 
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Endorsed on cover: W. Wisconsin C.C. U.S. No. 196. Henry 
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SUPREME COURT OF THE UNITED STATES, 


OcroBer ‘leRM, 1888. 


No. 196. 


- 


HENRY AMY and GUSTAVUS L. HOPPENSTEDT, Plaintiffs 
in Error, 


vs. 


THE CITY OF WATERTOWN, Defendant in Error. 


*- 


ARGUMENT OF PLAINTIFFS IN ERROR. 


- 


FINCHES, LYNDE & MILLER, 


Plaintiffls’ Attorneys. 


GEORGE P. MILLER, 
Of Counsel. 


CRAME®, AIKENG & CRAMER, ENGRAVERS & PRINTERS, WIL WAUKEE 


IN THE 


— Supreme Gourt of the United States. 


Henry Amy AND Gustavus L. 
HopPENSTED?, 


Plaintiffs in Error. OctroserR Term, 1888. - 


: against No. 196. 
THe City or WATERTOWN, 
Defendant in Error. 
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STATEMENT OF THE FACTS AND OF THE 
RECORD. | 


It appears from the record that a summons was issued in 
the cause (pages 4 and 5 of Record) on March 3d, 1873, and 
served on the defendant on March 6th, 1873. On March 
24th, 1873 (Record, page 6), the defendant appeared specially 
and made a motion to set aside the service, and on the 8th 
day of April 1873 (Record, page 9), the Court set aside the 
service and directed the clerk to return the summons to the 
marshal for service. Thereafter, on December 23d, 1882, the 
marshal made a new return of service, which return is found 
on page 10, and is as follows: 


SERVICE OF SUMMONS. 


“Served on the within-named, The City of Watertown, 
“by delivering to Wm. H. Rohr, last mayor of said city; 
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“ Henry Bieber, city clerk ; Chas. H. Gardner, city attorney, 
“and Thomas Baxter, last presiding officer (or president or 
“chairman) of the Board of Street Commissioners of said 
“City of Watertown, each personally a copy of the within 
“summons, and by showing each of them this original sum- 
“mons this 23d day of December, 1882, the office of mayor 
“of said city being vacant and there being no president of 
“the Common Council nor presiding officer thereof in 
 “ office.” | 

During the June term of the court, on June 19th, 1883, the 
plaintiffs filed their complaint (Record, p. 10 to 57) and an 
affidavit of no answer or appearance on the part of the defend- 
ant (page 57 of Record) and upon a report of the the clerk 
that there was due to the plaintiffs, as damages, the sum of 
$7,762.44, a judgment was entered on said 19th day of June, 
1883, for said damages and costs. The judgment is found on 
page 58, of Record. The defendant thereafter appeared 
specially and upon affidavits moved to set aside the judg- 
ment. Thereaftzr in the December special term, 1883, of 
said court, on the 16th day of May, 1884, the Court made an 
order setting aside said judgment on the ground that the 
summons was not properly served upon the defendant (Rec- 
ord, page 67). The judgment was recovered during the 
June term, 1883, then followed the September term, and at the 
December special term the application came on to be heard on 
January 16th and 17th, 1884 (Record, page 75), and decided 
May 16th, 1884. 

The writ of error in this case has been taken to reverse 
the order of the lower court, setting aside the judgment as 


aforesaid. 


3 
ASSIGNMENT OF ERRORS. 


1. The Court had no jurisdiction or power to vacate the 
judgment at a subsequent term. 

2. The return of the Marshal showed a valid service 
which was not changed by the affidavits. 


ARGUMENT. 


|. The order of the lower Court, made May (6th, 1884, 
vacating the judgment recovered in favor of the plaintiffs 
in error on June {9th, 1883, must be reversed, because 
made at a subsequent term. 

The.Circuit Court of the United States had no jurisdiction 
or power to vacate, on May 16th, 1884, the judgment of the 
Court which had been entered at a previous term, on June 
19th, 1883. This is so well settled in this court that it re- 


quires no argument. 


Phillips vs. Negley, 117 U.8., 665. 

Bronson vs. Schulten, 104 U. S. 410. 

Bank of the United States vs. Moss, 6 Howard, 31. 
Ex parte Sibbald vs. U. S., 12 Peters, 492. 


it. Because on the merits the return of the marshal 
showed good service. 

The return of the marshal shows the following service 
(Record, p. 10): 

“Served on the within-named, the City of Watertown, 
“by delivering to Wm. H. Rohr, last mayor of said city; 
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“Henry Bieber, city clerk ; Chas. H. Gardner, city attorney, 
“and Thomas Baxter, last presiding officer (or president or 
“chairman) of the Board of Street Commissioners of said 
“City of Watertown, each personally a copy of the within 
“summons and by showing each of them this original sum- 
“mons this 23d day of December, 1882, the office of mayor 
“of said city being vacant and there being no president of 
“the Common Council nor presiding officer ‘thereof in office.” 


|. A summons can only be served upon the City of 
Watertown by a service upon its mayor. 


The consolidated charter of the City of Watertown 
(chapter 233 of the Laws of Wisconsin for 1865), provides : 


Chapter 9, Section 8: “When any suit or action shall be 
“commenced against said city the service thereof may be 
“made by leaving a copy of the process with the mayor.” 


2. Plan of organization of the City of Watertown as 
shown by the laws. 


The City of Watertown was originally incorporated ‘by 
chapter 45, of the private and local laws of Wisconsin, for 
1853, but by an act of the Legislature of Wisconsin, approved 
March 28, 1565 (being chapter 233, of the Laws of Wiscon- 
sin, of 1865), the charter of the City of Watertown was con- 
solidated so that its plan of organization can readily be 
understood by an examination of that law. 


Watertown under Consolidated Charter. 


Chapter .1, Section 3: “The said city shall be diyided 
“info seven wards. ‘ 
Section 4: “The corporate authority of said city shall 


“be vested in one principal officer, styled the mayor, in one 
“board of aldermen, consisting of two members from each 
“ward, who, with the mayor, shall be denominated the 
“ common council ° . or : 

Section 5: “The annual election for ward: and ‘city 
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“officers shall be held on the first ‘Tuesday of April of each 


“vear * * > 
Section 6: * ° * “All elective officers, except 
a 7 * aldermen, shall unless otherwise provided, 


“hold their respective offices for one year and until their suc- 
“cessors are elected ana qualified.” 

Section 7: “In the event of a. vacancy in the office of 
“mayor, alderman * . * the Common Council 
“shall order a new election * . a 

Chapter 2, Section 2. “The Mayor, when present, shall 
“preside over the meetings of the Common Council, and 
“shall take care that the laws of the State, and the ordi- 
“nances of the city, within the corporation, are duly en- 
“forced and observed, and that all officers of the city dis- 
“charge their respective duties. He shall appoint the police 
“force * a * He shall have a vote in case of a tie 
“only * ** Se: » 

Section 3. “ At the first meeting of the Common Council 
“in each vear, or as soon thereafter as may be, they shall 
“proceed to elect by ballot, one of their number President; 
‘‘and in the absence of the Mayor, the said President shall 
“preside over the meeting of the Common Council, and 
“during the absence of the Mayor from the city, or his in- 
“ability from any cause to discharge the duties of his office, 
“the President shall execute all the powers, and discharge all 
“the duties of Mayor. In case the Mayor and President 
“shall be absent from any meeting of the Common Council, 
“they shall proceed to elect a temporary presiding officer, 
‘who, for the time being, shall discharge the duties of 
“Mayor. The President, or temporary presiding officer, 
‘while presiding over the Council, or performing the duties 
“of Mayor, shall be styled ‘Acting Mayor,’ and acts per- 
“formed by them shall have the same force and validity as 
“if performed by the Mayor.” 


Chapter 3, Section 3. “The Common Council shall have 
“the management and control of the finances, and of all the 
“property of the city, and shall likewise, in addition to the 
“powers herein.vested in them, have full power to make, 
“enact, ordain, establish, publish, enforce, altar, modify, 
“amend and repeal all such ordinances, rules and by-laws 
‘for the government and good order of the city, for the. sup- 
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“pression of vice and immorality, for the prevention of 


“errme and for the benefit of trade, commerce and health * 
“ _ - 


-'The Common Council is then given, in twenty-six sec- 
tions, the usual powers which are commonly vested in the 


Common Councils of cities. 

Chapter 5, Section 1. “* * * All funds in .the 
“treasury * ™* shall be under the control of the Com- 
“mon Council, and shall be drawn out upon the order of 
“mayor and clerk duly authorized by vote of the Common 
“a. °° Se UF | | 

Chapter 7, Section 2. “The Common Council shall by 
“resolution levy such sum or sums of money as may be 
“ sufficient for the several purposes for which taxes are here- 
“in authorized to be levied * * *.” 


Chapter 61 of the Private and Local Laws of Wisconsin 
for 1867 provides : 


Section I. “Section seven of the first chapter of said 
“act.(an act to incorporate the City of Watertown and the 
“several acts amendatory thereof Chapter 233 of the 
“General Laws of 1865) is hereby amended so that it shall 
“read as follows: 

“In the event of a vacancy in the office of Mayor 
“* by death, removal or other disability, the Common 
“Council shall order a new election * * *. In case of 
“a vacancy in the office of alderman the Mayor may ordera 
“new election. * * *.” 

< * * * Any city officer who shall resign his office shall 
“ file with the city clerk his resignation in writing directed to the 
“ Mayor and such resignation shall take effect from the time of 
“ filing the same.” 


* x 


Watertown . governed by “ Board of Street Commissioners.” 
Chapter 204 of the Private and Local Laws of Wisconsin 


for 1871 provides : 
Section 1. “The senior alderman of each ward of the 
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“City of Watertown shall constitute a board of street com- 
“missioners, who are hereby authorized, subject to the regu- 
“lation and control of the Common Council, to audit and 
“allow accounts against the city, * ™* * and when 
“allowed, orders on the treasury shall issue therefor, and in 
“case of vacancy in the office of Mayor, and there is no 
4 —s of the Common Council to act, said orders may 
“be signed by the chairman of said board and the Cit 
“Clerk. The City Clerk shall be the clerk of said board, 
“and shall keep record of its proceedings. The Mayor may 
“ preside at the meetings of said board, and they may elect 
“a chairman who hall onedie in his absence. * *..* 
‘Said board shall have all the powers conferred upon the 
“Common Council by the City Charter in relation to streets 
“and bridges and sidewalks. * * * Said board are also 
“authorized to canvass the returns of all votes polled at the 
“election for city or ward officers, and determine and deelare 
“ the result of such election.” | 

Section 2. “In case of vacancy in the office of alderman 
“in any of the wards, the aldermen remaining in office shall 
“have and exercise all the powers of street commissioners of 
“the ward. The resignation of the Mayor shall be in writing di- 
“rected to the Common Council or Oity Clerk, and filed with the 
“ Oity Clerk, and shall take effect at the time of filing the same.”’ 

Chapter 2, P. & L., 1872, amended said chapter as fol- 
lows : 

Sec. 1. “The Board of Street Commissioners of the City of 
“ Watertown shall have all the powers conferred by law upon 
“the Common Council of said city, in relation to public 
“schools, the police, fire department, nuisances, the regula- 
“tion of slaughter houses, and the public health, subject to 
“the regulation and control of said common council. . Pro- 
“ vided that said Board of Street Commissioners shall have no 
‘power of levying taxes for any purpose whatever.” 


Chapter 46, of Laws of Wisconsin for 1879, provides: 


Section 2. “The Board of Street Commissioners of’ said 
“city, and the chairman of said board, shall have concur- 
“rent power with the Mayor and Common Council of said city 
“in the appointment of inspectors and clerks of election, and 
“shall have all other powers conferred, by law, upon said 
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“ Mayor and Common Council, subject to the control of said 
“Common Council, except the power of levying taxes, which 
‘they shall not have in any case whatever.” 

“Section 3. “'The Common Council of said city may, in ‘its 
“discretion, in any year, reduce the amount of’ city taxes 
“Jevied under section three, of chapter two hundred and four 
“of the private and local laws of 1871, and cause a less sum 
“than is levied under said section, to be placed in the tax 
“list for collection, for that year. for the several funds of the 
** city.” | 


It will be seen that by the amendment of 1871, a new 
legislative body is created, called the Board of Street Com- 
missioners, whose presiding officer is the mayor of the city, 
or in his absence «@ chairman to be elected by said board. 

By the same act this board is authorized “to audit and 
allow accounts against the city and several wards, and when 
allowed, orders on the treasurer shali issue therefor, and i 
case of a vacancy in the office of mayor, and there is no president 
of the Common Council to act, said orders may be signed by the 
chairman of said board.” 

By Sec. 2, Chapter 46, Laws of 1879, the Board of Street 
Commissioners of said city, and the chairman of said board, 
shall have concurrent power with the mayor.and Common 
Council of said city in the appointment of inspectors and 
clerks of election, and shall have all other powers conferred by 
law upon said mayor and Common Council, except the power of 
levying taxes. 

The Board of Street Commissioners takes the place of the 
Common Council. It is contrary to all reason, as well as to 
the fact that there should be two contemporaneous legisla- 
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tive bodies in the city possessing precisely the same powers 
in all respects save one. 

Besides that, it is, in the nature of things an impossi- 
bility. The Common Council consists of the mayor and 
fourteen aldermen. See section 4 and section 1 of sub- 
chapter 3, supra. | 

Mark the language: “‘lhe corporate authority of said 
city shall be vested in one principal officer, styled the mayer, 
and one board of aldermen.”’ 

Fourteen aldermen, two from each ward, together with the 
Mayor make the Common Council. 

Seven of these aldermen, one from euch ward, ave desig- 
nated as senior aldermen, and constitute the Board of Street 
Commissioners. 

So long as the Common Council is in existence there is 
and can be no Board of Street Commissioners. 

When the Common Council ceases to exist, then the 
Board of Street Commissioners comes into existence by force 
of Chapter 204, P. L. 1871, supra, clothed with all the pow- 
ers of the Common Council, except the power of levying 
taxes. | 

[f there is a Mayor, and he is present at a meeting of the 
Board of Street Commissioners, he presides; otherwise the 
Board of Street Commissioners elect “a chairman” who 
presides in the place of the Mayor, and, “ while presiding over 
the Council (now transformed into a Board of Street Commis- 
sioners), or performing the duties of Mayor,’ is styled “ acting 
Mayor,” and acts performed by him have the same force and 
validity as if performed by the Mayor. 


Sub-Chapter 2, Sec. 3, of Consolidated Charter, supra. 


10 


It follows then that-under these circumstances the Board 
of Street Commissioners is the only governing body within 
the city limits and for the time being possesses all the corpo- 
rate authority of the city, and is the corporate body. In 
other words, it is, with its chairman, de facto, the Mayor and 
Common Council of the city of Watertown. 

The seven senior aldermen are necessarily a component 
part of the Common Council; without them a Common 
Council is impossible. 

So that, whenever these seven senior aldermen organize 
themselves into the Board of Street Commissioners, this 
operates as a dissolution of the CommonCouncil. 

In the absence of the Mayor (which, of course, means the 
filing of his resignation with the clerk), the board elects a 
chairman to preside in his place, and. while so “ presiding,” 
he is styled “ acting mayor.” 

By chapter 46, Laws of 1879, it is declared in literal 
terms, that this chairman, and this Board of Street Commis- 
sioners, have all the powers conferred by law upon the Mayor and 
Common Council, except the power of levying taxes. 

See provisions of charter and amendmeats quoted supra. 


The plaintifis in error contend, that the proposition that 
a municipal corporation can be created with all the functions 
and franchises known to the law, but without any responsi- 
bility for wrongs done by it, is repugnant to the fundamental 
principles of all honest government; and.further, that it is 
not in the power of the Legislature, under the constitution, 
to create a municipal corporation with all the powers and 
franchises incident to such bodies, excepting the power of 
being sued, or being served with process. 
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Neither is it in the power of the Legislature, by any sort 
of legislation, to divest a municipal corporation already in 
existence, of the capacity or power of being sued, or of being 
served with process. The presumption of law is that the 
Legislature had no intention to do any such thing, and what- 
ever the Legislature has done: must be construed in favor of 
this presumption. 

It follows, then, that that law allowing the resignation of 
the Mayor to take effect immediately without providing for 
« successor, thus creating a “vacancy” in the office of mayor, 
could not have intended that such a “vacaney” should: pre- 
vent the city being sued, because it provided for a chairman 
or presiding officer of the “ Board of Street Commissioners”, 
and clothed him with all the powers of the Mayor, and made 
him in effect the “acting Mayor’, so that process can be 
served upon him so as to bind the city. That this is the 
proper interpretation becomes still more apparent, when we 
consider that the laws which. in effect, abolished the office 
of mayor and the common council, provide for another chief 
executive officer and new common council under new names, 
but clothes the new bodies with all the powers of the old, 
except one. 

Any other construction would necessarily raise the pre- 
sumption that the Legislature intended, by means of these 
laws to wrong the creditors of the City of Watertown, by 
depriving them of the possibility of enforcing their tlaims 
by suit. Respectfully submitted, 

FINCHES, LYNDE & MILLER, 
Altorneys for Plaintiffs in Error. 
(7hO. P. MILLER, 
Of Counsel. 
February 26, 1889. 
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STATEMENT OF CASE. 


On the 6th day of March, 1873, the summons issued in the 
action March 3d, 1873, was returned with the marshal’s re- 
turn thereon endorsed as follows, page 5: 

“ Served on the within The City of Watertown by deliver: 
ing to August Tanck, city clerk, and Fred Meyer, city treas: 
urer, of said city of Watertown, each personally a copy of 
the within summons this March 6th, 1873.” 

On March 25th, 1873, the defendant appeared specially 
“ for the purpose of making a motion to set aside the ser- 
vice of the summons,” and filed the affidavits of said Tanck 
and Meyer to the effect that they were not either of them, 
and never had been, the mayor or acting mayor of said 
city. The plaintiff tilled the affidavit of the marshal to the 


effect that at the tim» of service there was no mayor oracting 
mayor of the city, and, as he “has been informed and be- 
lieves,” there has been none since about February 14, 1873. 
Defendant also filed the affidavit of said Tanck, to the ef- 
fect that he had examined the records of the city for the 


‘months of January, February, March and April, 1873, and 


from such record it appeared that F. Kusel, mayor of the 
city, resigned January 50, 1873, and that from that date to 
February 24, 1873, J. T. Moak was chairman of the board of 
street commissioners and acting mavor of thecity, and from 
February 24°to March 17, 1873, Judson Prentice was tempor- 
ary chairman of the board of street commissioners and act- 
ing mayor. See pages 6 to 9. | 

On the hearing of said motion, April 8, 1873, the court 
made the following order, page 9: 

“This day came the defendant, by its attorney, Mr. Pease, 
and moved the court to set aside the service of the sum- 
mons hercin for want of proper service, and it appearing 
from the return of the marshal endorsed on the summons 
filed in this case that the summons has not been served 
upon the defendant in the manner prescribed by law, so as 
to give the court jurisdiction of the defendant or so as to 
entertain any mocion or proceedings in this case as against 
said defendant or on its behalf unless it appears, it is ordered 
by the court that the motion be, and hereby is, denied, and 
the clerk is hereby authorized to return said summons to 
the marshal, to be served on the defendant according to law 
or for such further action as the defendant may direct con- 
formably to law.” 

Nothing further was done in the cause until December 23, 
1882, when the marshal made the following return on the 
summons, page 10: 

* Served on the within-named the City of Watertown by 
delivering to Wm. H. Rohr, last mayor of said city; Henry 
Bieber, City Clerk; Chas. H. Gardner city attorney, and 
Thomas Baxter, last presiding office. (or president or ch’m’n), 
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of the board of street commissioners of said city of 
Watertown, each personally a copy of the within summons 
and by showing each of them this original summons this 
23d day of December, 1882, the office of mayor of said city 
being vacant and there being no president of the common 
council nor presiding officer thereof in office.” 

On June 19, 1883, plaintiffs filed their complaint setting 
out four bonds of $1,000 each, dated June 1, 1856, issued by 
the defendant to aid in the construction of the Watertown 
and Madison Railroad, and payable January 1, 1877, with 
eight per cent. interest payable semi-annually, upon pre- 
sentation and surrender of the interest warrants or coupons 
attached to the bond; and setting forth, also, 8+ of such 
coupons of $40 each, and demanding judgment for the 
amount of said coupons, $3,360, together with interest at 
seven percent. on the amount of each coupon from the 
time it became due. Pages 10 to 57. 

On the same day, June 19, 188%, plaintiffs filed an affida-. 
vit of no answer or appearance, caused the amount due on 
the ’84 coupons to be computed by the clerk, and thereupon 
the court rendered judgment against the defendant by de. 
fault for the amount so found due, to-wit., $7,762.44 dam- 
ayes and S40.70 costs, page 5S. 

On the 27th day of July, 1883, the defendant appeared 
specially for the purpose, and served notice of motion to 
set aside the judgment and service on the ground that there 
had been no service of summons and the court had no juris 
dietion of defendant, page 59. The motion was based upon 
the judgment, the foregoing returns of the marshal and 
the affidavits of Henry Bieber, Thomas Baxter and William 
H. Rohr, page 59. These affidavits show the following 
facts: 

1. That William H. Rohr, designated in the marshal’s 
return as the “last mayor of said city,” was elected mayor 
at the annual municipal election, April 4, 1882, duly quali- 
fied and entered upon the duties of the office, and there- 
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after, on April 10, 1882, duly resigned the office, and had 
not since been mayor or acting mayor or president of the 
common council. (Rohr’s affidavit, page 66, and latter part 
of Bieber’s, page 63). 

2. That Charles H. Gardner, named in the return, was 
never attorney for defendant in this action, or authorized 
to appear or to accept, admit or receive service for it here- 
in, Bieber’s affidavit, page 62. 

3. That Thomas Baxter designated in the return as “ last 
presiding officer (or president or ch’m’n) of the board 
of street commissioners of said city,” was the senior alder- 
man of the 3d ward, and as such a member of the board of 
street commissioners of the city, from April 10, 1882, to 
April 7, 1883. 

That but one meeting of said board was held in Novem- 
ber, 1882, and that was on November 11, 1882, that no 
mayor and no chairman elected by the board to preside at 
its meetings in the mayor’s absence, being present, William 
F. Voss, senior alderman of the 6th ward, and a member of 
the board, was chosen by a viva voce vote of the members 
present chairman pro tem., to preside at that particular 
meeting, which, after’ the transaction of its business, ad- 
journed on said 11th day of November, 1882. 

? That there were only three meetings of said board in De. 
cember, 1882, to wit, regular meetings December 4th and 
18th, and a special meeting December 27th; that there 
being no mayor nor chairman elected by the board to pre- 
side at its meetings in the mayor’s absence, present at 
either of said meetings of December 4th or 27th, said Bax- 
ter was chosen at each said meeting by a viva voce vote of 
the members present, chairman pro tem. to preside at that 
particular meeting, and that said meetings adjourned sine 
die respectively on December 4th and 27th, after the trans- 
action of their business, and that said Baxter ceased to be 
such temporary chairman after the adjournment of said 
meetings. That the meeting of December 18th, being with- 
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out a quorum adjourned without the transaction of any 
business. And that no meeting of said board was held 
after December 27th until January 15, 1883. 

That besides said two meetings in December, said Baxter 
has alternated with other members of said board in being 
chosen in like manner and under like circumstances tem- 
porary chairman to preside at particular meetings of said 
board, but not at said meeting of December 18th, and that 
said board never elected, chose or appointed him chairman 
thereof, or chairman to preside at its meetings in the 
mayor’s absence, and that he never was such chairman or 
presiding officer, or anything more than merely chairman 
pro tempore of particular meetings as above. 

4. That nocopy of the summons had ever been delivered 
to the mayor of the city, and no sammons in the action 
served on the city or mayor, or anything done toward ser- 
vice, except the delivery, December 23, 1882, of four copies 
one each to the clerk, said Baxter, Gardner and Rohr, and 
delivery March 6, 1873, of a copy to said Tanck and Meyer, 
neither of whom was mayor, acting mayor, or president of 
the common council. 

See affidavits of Henry Bieber and Thomas Baxter, pages 
60 to 65 of the record. | 

The plaintiff submitted the two affidavits of Mr. Winkler, 
pages 70 and 74, by which it appears: 

1. That the book in the city clerk’s office containing the 
record of the proceedings of the common council and of the 
board of street commissioners for about five years before 
January, 1884, contains a record of a .meeting of the com- 
mon council, April 11, 1882, the last entry of which is, “the 
common council adjourned sine die,” and that there is no fur- 
ther record of acommon council meeting thereafter until after 
the municipal election ix April, 1483, and that immediately 
following said record commences the record of a meeting of 
the board of street commissioners, April 11, 1882, which is 
followed by the record of other meetings of the board up to 
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December 27, 1882, at each of which meetings some mem- 
ber of the board, either Com. Stacey, Com. Baxter or Com. 
Voss was chosen chairman pro tem. and the record of the 
adjournment of each meeting is, “On motion the board 
adjourned,” and at one of such meetings a resolution was 
passed retaining Mr. Daniel Hall “to assist the city at- 
torney in the suits commenced by E. Mariner.” 

2. That accounts were audited at said meetings and or. 
ders upon the city treasurer drawn therefor ona subsequent- 
day and signed by the commissioner who had been chosen 
chairman pro tem. at the meeting auditing the accounts, and 
that the common practice had been to hold meetings of the 
board evenings, prepare the orders on a subsequent day, 
but bearing the date of the meeting, and were then signed 
by the city clerk and chairman pro tem. chosen as such 
meeting. 3 

3. That the city clerk said every alternate Monday had 
always, for a series of years, been the regular time for meet. 
tings of the common council, if there was one, and of the 
board of street commissioners if there was none. 

4. The affiant states further, upon information and_be- 
lief, that for some vears prior to 1879 and since, it has been 
the constant practice for the common council to hold one 
meeting after the election of aldermen, in April each year, 
and then all but the senier aldermen constituting the board 
of street commissioners, would resign, and the mayor would 
also resign at the same time. 

On the hearing of the motion, May 16, 1884, the court 
made an order setting aside the judgment “on the ground 
that the summons herein was not properly served on said 
defendant, and the court had no jurisdiction thereof,” page 
67. To review the decision of the court in making that 
order the plaintiff in error has sued out the writ of error 
herein. 
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ARGUMENT. 


I. 


The marshal’s return fails to show service of summons 
upon defendant in the manner prescribed by law. 

1. The manner prescribed by law for service of process 
upon the city of Watertown, as declared in its charter, is 
“by leaving a copy of the process with the mayor.” 

Sec. 8, sub-ch. 9 of ch. 337, VP. and L. Laws of 1856, 
and, 
Chap. 233, G. L. 1865, of Wisconsin. 


While that prescribed by the Revised Statutes for cities 
generally is “by delivering a copy thereof to the mayor and 
city clerk.” 

Sec. 2637, Revised Statutes of 1878, of Wisconsin. 


Whichever provision controls, to constitute service of 
process upon the city of Watertown, a copy thereof must 
be delivered to the mayor. 

The manner of service prescribed by law for this case, 
then, is “by leaving a copy of the process with the mayor.” 
The service made, as appears by the marshal’s return, was 
by delivering a copy to the last mayor, city clerk, city attor- 
ney, and the dast¢ presiding officer, or president or chairman 
of the board of street commissioners, the office of mayor 
being vacant and there being no president of the common 
council nor presiding officer thereof in office. This, we 
submit, is not the manner of service prescribed by law, and 
the mere statement of the statutory provisions and the ser- 
vice in fact made, would seem to be sufficient to settle that 
proposition. But the earnestness of suitors in urging a 
different view justifies further discussion. 
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8. The uniform course of decision for years in the state 
of Wisconsin has been, both in the state and Federal courts, 
when argument has been had, that service of process upon 
a city could be made only by delivery of a copy of the pro- 
cess to the mayor—that delivery to any other officer or 
party, without delivery to the mayor, would not constitute 
service so as to give the court jurisdiction. | 

The cases in the circuit court of the United States for the 
western district of Wisconsin, are as follows: 

Perkins v. The City of Watertown, 5 Bissel, 320, decided 
in. 1874, where copies of the process had been delivered to 
the mayor elect before he had qualified, and to the city clerk 
and city treasurer. It was shown also that there was no 
mayor or acting mayor upon whom service could be made. 
The court, after full argument, held there was no service 
upon the city, and said: 

“The charter of the city authorizes suits to be commenced 
against it by the service of process upon the mayor, and the 
question now presented is, whether it can be served upon 
any other officer or party so as to give this court jurisdiction. 
7 ee ee corporation is created by the state legislature, 
its powers and rights emanated from ‘that source, and if 
there are defects in the organic law, it is for the legislature, 
and not the courts, to correct them. * * * It is stated 
and shown by the papers that there was no mavor or acting 
mayor upon whom service could be made under the statute; 
but that does not augment the power of this court, or con- 
fer upon it legislative authority. Courts must administer 
the law as they find it, not supply defects in legislation when 
a difficult or hard case presents itself. Such considerations 
are to be addressed to the law-making power, not to the 
courts.” ' 

Worts et al. v. The City of Watertown, where the re- 
turn was as follows: 

“Served the annexed summons on the city of Watertown, 
by delivering a copy thereof to Henry Bieber, city clerk, 
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and also acopy thereof toCharles H. Gardner, city attorney, 
and also a copy thereof to Thomas Baxter, the last elected 
chairman of the board of street commissioners of said city, 
this 23d day of December, 1832, the office of mayor of said 
city being vacant and there being no president of the com- 
mon council, nor presiding officer of the common council in 
office.” 

The court (Mr. Justice HARLAN and District Judge Bunn) 
upon the ex parte arguinent of plaintiff's counsel, arid with- 
out hearing defendant, first held that service good. But af- 
terwards the city moved to set aside the service and the judg- 
ment against it eatered thereon by default. The motion was 
argued by counsel for both parties at length, and printed 
briefs submitted; and that court after a thorough consider- 
ation, reviewd and overruled its former decision and held 
the service insufficient and set aside the judgment and ser- 
vice on the 26th day of May, 1884. (See record of that 
case now in this court.) 

Knowlton et al.v The City of Watertown, Spaulding et 
al v. The City of Watertown, and Amy. et al. v. The City 
of Watertown, decided in 1873, in the first of which copies 
of the process had been delivered to the city clerk, the city 
treasurer, and “to Christ Mayer, an aldermen fron the first 
ward of said city, and an acting member of the board of 
aldermen of said city and mayor elect of said city * * 
there being no other person acting as mayor of said citv”; 
in the other two, to the city clerk and city treasurer, it ap- 
pearing also that there was no mavor or acting mayor. It 
was held no service. The records of those cases are now in 
‘hic court, but not on the question of service then decided, 

There are three cases in the Supreme Court of Wisconsin 
‘vy herein the question of service on this particular defendant 
was raised. The first is, 

Heyman v. Cunningham, 51 Wis., 506, decided in 188}, 
There copies of the summons and complaint were delivered 
to. and left with, the chairman of the board of street com- 
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missioners and the city clerk, “there being no mayor of 
said defendant.” The sufficiency of this service was not 
passed upon, as the case was disposed of on other grounds, 
but, of it, the court said, on page 518: 

“Although we have great doubts upon the sufficiency of 
the service to give the court jurisdiction of the 
defendant, city, we do not deem the decision of that ques- 
tion necessary to the determination of the rights of the 


Me 
* 


appellant in this proceeding, and, therefore, do not pass 
upon it.” 

The next case was The City of Watertown v. Robinson et 
al., 59 Wis., 513, decided in 1884. There copies of the sum- 
mons and complaint had been delivered to the city clerk, 
and delivered to and left “ with W. D. Stacy, Chairman of the 
Board of Street Commissioners of said defendant, while said 
board of street commissioners was in session, and while said 
W. D. Stacy was presiding as chairman at a regular meet- 
ing of said board, in the absence of the mayor of said de- 
fendant,” the officer also certifying that, after diligent 
search, he could not find the mayor. It was held that did 
not show service on the city, and the court after referring 
to the provisions as to service contained in the charter and 
Revised Statutes, heretofore quoted, said: 

The question whether the Revised Statutes control as to 
the manner of service is not a material inquiry here, be- 
cause both the charter and general provision require the 
service to be made upon the mayor, but no service was 
made upon that officer as appears by the return of the sher- 
iff. The principal is too elementary to need discussion, that 
a court, can only acquire jurisdiction of a party — where 
there is no appearance — by the service of process in the 
manner prescribed by law.” 

A motion for a rehearing was made and denied in that 
case. 

The next case was, 

The City of Watertown, imp. etc., v. Robinson, 69 Wis., 
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230, decided in 1887. There copies of the summons and com- 
plaint had been delivered to and left with Ulrich Habhegger 
chairman of the board of street commissioners, while said 
board was in session and said Habhegger presiding as chair- 
map thereof, at a regular meeting of said board, and to the 
city clerk. At the time there was no mayor, that office 
being vacant, and there was no president or presiding officer 
of the common council. It was held that this did not con- 
stitute service upun the city, and the court say: 

“When the statute prescribes a particular mode of ser- 
vice, that mode must be followed. Jta lex scriptaest. There 
is no chance to speculate whether some other mode will not 
answer as Well. This has been too often held by this court 
to require further citations, but the strong language of 
Chief Justice Ryan in Foster vs Hammond, 37 Wis., 187, is 
worthy of special reference” ; and, again, 

* When the statute designates a particular officer to whom 
the process may be delivered, and with whom it may be 
left, as service upon the corporation, no other officer or per- 
son can be substituted in his place The designation of one 
particular officer upon whom service may be made excludes | 
all others. The temporary inconvenience arising from a 
vacancy in the office of mayor affords no good reason for a 
substitution of some other officer in his place, upon whom 
service could be made, by unwarrantable construction not 
contemplated by the statute.” 

As early as 1862, the supreme court of Wisconsin had de- 
cided, that where the statutes of that state provided that 
service of process upon a corporation should be made by 
delivering a copy to a particular officer named, the delivery 
must be to that officer, and a delivery to any other officer 
would not constitute service. 

Upper Miss. Trans Co.v. Whittaker, 16 Wis., 220. 
Farmers’ Laan & Trust Co. v. Warren, 20 Wis., 290. 


The law, then, on this subject, as thus determined by the 
Supreme Court of Wisconsin, and by the United States cir- 
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cuit court for the western district of Wisconsin, is that 
leaving a copy of process with the chairman of the board 
of street commissioners is not service upon the city of 
Watertown, in the manner prescribed by law, even though 
the office of mayor be vacant, and fur the palpably plain 
and all-sufficient reason that leaving the copy with the 
chairman of the board of street commissioners is not leav- 
ing it with the mayor. 

Under the well settled rule of this court, the construction 
put upon these statutes by the Supreme Court of Wisconsin, 
will be adopted and followed by the United States Courts. 

Leffingwell v. Warren, 2 Black, 599. 
Luther v. Borden, 7 How., 40. 

Burgess v. Seligman, 17 Otto, 20. 

Bucher v. Cheshire R. R. Co., 125 U.§., 555. 


IT. 


If the decisions of the Supreme Court of Wisconsin above 
cited are not to be regarded as rules of decision so as to pre- 
clude further examination here, still the doctrine announcd 
in them and applied by the circuit court in this case, is 
abundantly sustained by reason and authority. 

1. Where there is no appearance, jurisdiction can be ac- 
quired only by service of process in the manner prescribed 
by law, and if the statute prescribes a particular manner of 
service, that varticular statutory method must be pursued. 

Hollingworth v. Barbour, 4 Pet , 466. 
Pennoyer v. Neff, 95 U. S., 714. 
Harkness v. Hyde, 98 U.3., 476. 
St. Clair v. Cox, 106 U.S., 350. 
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The Supreme Court of Wisconsin has frequently asserted 
and applied this doctrine, saying, in Fink et al. v. Sly, 4 
Wis., 310, at page 311: “It is obvious that jurisdiction must 
be derived from the process of the court and service thereof, 
in the manner prescribed by law, for there was no appear- 
ance to aid a defective process or irregular service; ” in Con- 
ger v. Railroad Company, 17 Wis., 478, at page 485: “Of 
course if there had been no voluntary or general appear- 
ance then the court could have acquired jurisdiction of the 
corporation only in the manner pointed out in the statute; ” 
in the City of Watertown v. Robinson et al., 59 Wis., 513, at 
page 516: “The principle is too elementary to need discus- 
sion, that a court can only acquire jurisdiction of a party, 
where there is no appearance, by the service of process in 
the manner prescribed by law.” 

This is familiar law and needs no citations to support it. 
But to illustrate the uniform strictness with which it has 
been applied and enforced, under statutory provisions and 
attempts at service in principle like those here under inquiry, 
rather than to support the doctrine itself, we append the 
following brief mention of cases: 

In Alexandriu v. Fairfax, 5 Otto, 774, service on a cor- 
poration was required to be made on “its mayor, rector, 
president, or other chief officer,” or in their absence, “on the 
president of the council or board of trustees, or in his ab- 
sence, on the recorder or any alderman or trustee,” if a city 
or town. Held service on the auditor not good. The court 
say: “But an incorporated city is not an individual, and 
service of notice or process on one of its citizens is not ser- 
vice on it. It has its officers who speak and act for it by 
authority of law; and some one of these officers, ezther by 
an express statutory provision, or by the nature of their 
functions, is the proper person on whom all notices and 
processes necessary to bind it by judicial proceedings must 


be served.” 
After discussing whether the nature of the auditor’s func- 
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tions were such as to make service dn him, service on the 
city in the absence of a statute prescribing the manner of 
service on the city, the court say: 

“But we are relieved from any difficulty on this subject 
by the statute of Virginia, which prescribes as every law 
should do under which corporations are organized, the mode 
of serving process or notice on them. It points out the 
officers of the corporation on whom such process or notice 
may be served, and is so liberal in providing for service as 
to leave no excuse for departing from it by a service on 
anyone else.” 

In Kibbe v. Benson, 17 Wall, 624. the statute required a 
delivery to the defendant personally, or, if absent, a leaving 
with a member of his family at his residence. The return 
showed leaving with defendant’s father, a member of his 
family, at the dwelling house of the said defendant. The 
proof, on contest, showed the delivery to the father to have 
been at the corner of the yard adjoining the dwelling, inside 
the yard and not over 125 feet from thedwelling. Held not 
good service, because not strictly and literally at his resi- 
dence as prescribed by law. 
~ In Sacramento v: Fowle, 21 Wall, 119, service was required 
to be made by delivery “to the president or other head of 
the corporation.” The return showed delivery to defend. 
ant’s president of the board of trustees declared by charter 
to be “general executive officer of the city government,” 
and, “the bead of police and general executive head of the 
city.” Held good service, and the court, after stating that 
the president of the board of trustees, was clearly “the 
head of the corporation” and that service on him was good, 
say: “Indeed, it would seem that service upon any officer of 
less grade would not be a compliance with the statute. The 
legislature doubtless intended, in pursuance of a wise public 
policy to guard the city from the consequences which have 
sometimes followed legislation permitting suits to be prose 
cuted against municipal corporations where process was 
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served upon any officer of the city government. It is easy 
to see that in such a case the public interests might suffer, 
but no reasonable apprehension could be indulged in this 
regard if the chief officer intrusted by the people with the 
management of their affairs was notified of the pendency 
of judicial proceedings.” 

In Settlemier v. Sullivan, 97 U. S., 444, the statute re- 
quired service of process to be made by personal delivery 
of a copy to the party, or, if he could not be found, to some 
white person of his family at his dwelling house. The re- 
turn of service showed delivery of a copy to the wife of 
the party at his dwelling house, but did not show the ina- 
bility of the ofticer-to find the defendant. It was held that 
it did not show service, the court saying: 

“Personal citation to the defendant or his voluntary ap- 
pearance is the essential preliminary to a purely personal 
judgment.” 

In Evans v. The Dublin & Drogheda Railway Co., 14 M. 
& W., 142, the statute required service to be made “upon a 
secretary or clerk of the said company, or leaving the same 
at the office of the said company, or of a secretary or clerk, 
or delivering the same to some inmate at such office of the 
company, or at the last or usual place of abode of such sec- 
retary or clerk, or, in case the same respectively shall not 
be found or known, then personal service thereof upon any 
other agent or officer employed by the said company, or any 
oue director of the said company, or delivering the same to 
some inmate of the last or usua! place of abode of such 
agent, or officer, or director.” The defendant had no office, 
secretary or clerk in England, but had a director in the city 
of London. Held, that service on such director in London 
was not good service on the company. 

In Walton v. The Universal Salvage Co., 16 M. & W., 
438, the statute required summons against a corporation to 
“be served upon the mayor, or other head officer, or on the 
town clerk, clerk, treasurer or secretary of such corpora- 
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tion” The summons was served on a clerk in the office of 
the defendant's secretary, and the secretary acknowledged 
the fact of service. Held; not good service, the court say- 
ing, ParKEg, B.: “The act, in directing service of process to 
be made on a ‘clerk’ to the corporation sued, means some 
principal officer, not a clerk in its secretary’s office.” 

Auperson, B.— “If an act directs personal service on a 
particular person, we should do wrong to admit equivalents 
in lieu of that service.” 

In Towne v. London & Limerick Steamship Co., 5 C. B. 
N. 8., 720, the statute required the service to “ be made on 
the mayor, or other head officer, or on the town clerk, clerk, 
treasurer or secretary of such corporation” Held service 
on one of the directors of the company not good service. 

In Mackrieth v. The Glasgow & S. W. Railway Co., 42 
L. J. Exch., 82, service was required to be made as in pre- 
ceding case. Held, that service on the defendant’s clerk at 
its only Station in England having only authority to issue 
tickets to passengers, not good service. 

In Garton v. The Great Western Railway Co., 27 L. J. 
Q. B., 375, process was required to be served by the same be- 
ing left at, or transmitted through the post, directed to the 
principal office of the company, or one of their principal of- 
fices, where there shall be more than one, or being given 
personally to the secretary, or in case there be no secretary, 
by being given to any one director. Service on the super- 
intendent of defendant’s office at Bristol, held not good ser- 
vice, defendant’s only principal office being in London. 

— In Brydolf v. Wolf, Carpenter & Co., 22 Iowa, 509, the 
statute provided that in actions against a partnership, “ ser- 
vice may be made upon any member of the firm, or upon 
any agent employed in the general management of the busi- 
ness of the partnership.” The statute also provided that 
service on an. individual might be made, in case he could 
not be found, by leaving a copy at his usual place of residence, 
with some member of his family over fourteen years of age. 
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A copy was left with the wife of one member of the firm, 
at his residence. Held, not good service on the firm. The 
court, after stating that if such service were held good, then 
service on the wife of the officer of a corporation upon 
whom service is required to be made, would be service on 
the corporation say: “ We would not be justified in extend- 
ing the plain language of the statute Sy a construction lead- 
ing to such results, and we therefore hold that the statute, 
in providing that * when action is against a partnership, ser- 
vice may be made upon any member thereof, or upon any 
avent employed in the general mavagement. of their busi- 
ness,’ contemplated a personal service upon the persons 


named, no other persons or mode being mentioned, and that 


the service of the original notice In this case upon the wife 
of one of th partners was insufficient.” 

In Lambert v. Sample, 25 Ohio St., 346, statute provided 
“the service shall be by delivering a copy of the ‘summons 
to the defendant personally, or by leaving one at his usual 
place of residence.” Service on defendant “ by leaving a 
true cony at his place of business,” held, not good. 

In Hall v. The Atlantic & Pacific R. R. Co., 64 Mo., 561, 
the statute required the summons to be served “ on the presi- 
dent or other chief officer of sach company, or in his absence 
by leaving a copy thereof at any business office of said com- 
pany with the person having charge thereof.” The return 
showed service by leaving a copy “ at a basiness office of the 
within named defendant, with A. W. Dickinson, the person 
having charge thereof, in the absence of the president or 
chief officer of the defendant.” 

Held, not good service. The court say: “If the service 
be not on the chief officer, the officer in his return must 
state his absence or that he can not be found. That he can- 
not be found, where? The county is the sheriff's bailiwick, 
and when a summons is delivered to him to be served, it is 
his duty to seek the party through his county, and then if 
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he fail to find him, his return is that he could not find him 
on the county. 

ee °° * In Dives 0: He. OE. Jd. BR. RLM, 
31 Mo., 407, Judge Ewrxa in delivering the opinion of 
the court, speaking of and construing the 26th section, 
said: *The absence of the chief officer spoken of is not a 
temporary absence from the office usually occupied by him, 
but an absence from the county.’ ” 

In First National Bank v. J. R. Wilson et al., 80 N. C., 
200, service was required to be made by delivery to the de- 
fendant personally. The summons was delivered to Wil- 
son’s wife, then by her to him, and he verbally recognized 
and assented to the service. Held, not good service, an the 
court say: 

“Can prvof of the delivery of the copy by the wife to J. R. 
Wilson, and of his recognition and verbal assent, make the 
service sufficient? It certainly is not within the words of 
the statute requiring a personal service by the sheriff, and 
from the express enactment that voluntary appearance of the 
party should be equivalent to personal service, it manifestly 
excludes the delivery of the copy by the wife as sufficient, 
even if proved to have been delivered: and it isequally mani- 
fest that no verbal admission of service or assent to the ser- 
vice as made, will be a service within the provision which 
excludes any admission of service except it be in writing ” 

In Cheny v. North & South R. R. Co., 59 Ga., 446, the Gov- 
ernor had seized and placed defendant in the hands of a re- 
ceiver who was operating the road, and in so doing con- 
tinued the agents at the different stations in their usual 
employment. The statute provided that service on a cor- 
poration might be made upon its officer or agent, or by 
leaving a copy at its place of business. While the receiver 
was in possession, service was made upon one of the agents 
so continued by him at his usual employment. Held. not 
good service on defendant. 

In Michigan State Ins. Co. v. Abens, 3 Ill. App., 438, the 
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statute required service on a corporation to be made “ by 
leaving a copy thereof with its president, if hecan be found 
in the county in which the suit is brought; if he shall not 
be found in the county, then by leaving acopy with,” 
among others, “any agent of said company found in the 
county.” Thestatute also provided that in case any foreign 
insurance company should cease to do business in the state, 
“the agents last designated, or acting as such for such cor- 
poration, shall be deemed to continue agents for such cor- 
poration for the purpose of serving process.” ‘The action 
was in the city court of Aurora. Tae sheriff’s returns 
showed service upon defendant, “by reading and by delivering 
a copy toC. H. White and Divid Iliff, as agents for said 
company, the president of said company not found in the 
city of Aurora, Kane county, Iils., this 10th day of May, 
1876.” The proof showed that White and Iliff had ceased 
to be agents for defendant for a considerable period previous 
to the service on them, and that R. S. Catchell had been 
continned as agent in Chicago after they had been dis- 
charged. 

Held, not good service. The court say: “A service very 
similar was held in Jil. & Miss. Tel. Co. v. Kennedy, 24 Lil., 
319, to be insufficient. It was there said that the return 
must be positive, and the sheriff takes upon himself the 
responsibility of determining the fact whether the service 
was actually made upon an officer of the corporation. The 
service here is defective, not only in this respect, but it is 
also open to another objection. It states that the president 
of the company was not fonnd in the city of Aurora, What 
is the inference to be drawn from that statement? Simply 
that he might have been found outside of the city, in the 
County of Kane, if search had been made. This is nota 
compliance with the statute, which authorizes a service 
upon an agent only in case the president cannot be found 
in the county where the suit is brought. * = Phe 
statute (providing for service on agent last designated, ete. } 
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‘evidently refers to the agent last acting in the entire state, 
and not such as may have been dispensed with in any par- 
ticular county where the plaintiff happens to reside, pro- 
vided others remain in the jurisdiction upon which service 
can be made.” 

To the same effect is St. Louis V. & S. H. R. R. Co. v. 
Dawson et al, 3 Il. App., 18. 

In Reynolds v Orvis, 7 Cow., 950. the statute require d ser- 
vice of warrant for examination of a pauper to be made 
by the constable of the town liable to become chargeable. 
It, was, in fact, served by a justice of another town, but in 
the same county. Held, not good service; and the court 
say: 

“The right to bring a person for examination is given, 
the manner that right is to be exercised is prescribed) When 
a rule is laid down for the government of inferior Jurisdic- 
tions, we are not at liberty to inquire whether it can be 
safely departed from: whether the mode pursued is equally 
beneficial to the party, as that pointed out by the statute. 
The answer to arguments of this kind, is, that the law hus 
prescribed the manner in which the person of the pauper may 
be apprehended If the appearance of the pauper is not 
voluntary, jurisdiction of his person cannot be acquired, 
unless the course prescribed is pursued.” 

In Nelson v’. Woodward. 4 N. W. he p.. w3i. Neb., the ctaf- 
ute required service to be made “ by delivering a copy of 
thesummons, with the eudorsements, thereon, to the defend- 
ant, or leaving the same at his usual place of abode. In 
the return the officer certified: “ Iserved the within writ of 
summons on the within named Matthew Newlove, by read- 
ing to him a true and certified copy of the same, with all 
the endorsements thereon.” 

Held, not good service, and the court say: “ A summons 
must be served upon a defendant in the mode provided by 
the statute, in order to give the court jurisdiction, unless the 
defendant by an appearance remove the defect.” 


“1 


In Scorpion Silver Mining Co. v. Marsons, 10 Nev., 370, 
the statute made a delivery to the “ managing agent ” good 
service. The return showed a delivery to the “ business 
manager.” Held not good service. The court say: 

* The statute taakes the delivery of a copy of the sum- 
mons to the ‘managing agent’ of a foreign corporation, 
service upon the corporation, but it does not mention * bust- 
ness manager’ of a corporation in that connection. It is 
contended, however, that * business manager’ and ‘manag: 
lng agent’ mean the same thing, and to name the one is 
to name the other, and consequently that the return of the 
officer by itself shows a service by delivery of a copy of 
summons tothe * managing agent’ of the defendant. But we 
cannot assent to either of these propositions.” 

lan Chambers v. Bridge Mjtq Co, \ Kan., 270, the statute 
provided that in the absence of its chief officer, a summons 
acainst a corporation misht be cerved upon, among other 
officers, tts clerk Held service on one keeping the books of 
the company, was not good service. The court say: 

“It is true, a book keeper is in one sense a clerk. Any 
person who performs clerical duties is, in one sense a clerk, 
But the service of asummons upon a corporation cannot be 
mide tipon every person who may In some remote sense 
be styled a clerk of the corporation. Jt could not be made 
on a deputy or under clerk. It must be made on the clerk, 
the pt iIncipal clerk of the corpor ition, If made on a clerk at 
all. it must be made upon the person who holds the office 
of clerk or secretary, as the cast Inay be. In proper Cases a 
service on the person who holds the ofjice of clerk or secre- 
tary, of the corporation would be a good service, although 
such person might not in tact perform any of the clerical 
duties of the corporation. For instance, if the service had 
been made on Haywood, the secretary o* the corporation in 
this case, instead of on Johnson, the boolckeeper, the service 
would have been a valid service, whether Haywood per- 
formed any of the clerical duties or not.” Soin the case at 
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bar, the service must be upon fhe person who holds the office 
of mayor, as distinguished from any and all persons who 
may, under certain circumstances, discharge some of the 
duties of mayor. 

In Lake Shore & Mich. S. R. Co. v. Hunt, 39 Mich., 469, 
the statute permitted service on a corporation garnishee to 
be made on “the president, cashier, secretary, treasurer, 
general or special agent, superintendent or other principal 
officer.” Return showed service on “John W. Drew, agent 
of the within named defendant,” but did not disclose the 
character of Drew’s agency. Held not gooa service. The 
Court say: “ The terms ‘ general or special agent,’ are very 
indefinite, but employed as they are here in association with 
terms designating the principal officers of the corporation, 
they evidently intend agents who either generally or in re- 
spect to some particular department of the corporate busi- 
ness have a controlling authority, either general or special. 
They do not mean every man who is entrusted with a com. 
mission or employment.” 

In American Express Co. v. Conant, 45 Mich., 642, statute 
required service to be made on the person appointed by 
power of attorney executed by the company and filed with 
state treasurer. Return showed summons served “ by read- 
ing the same to'the defendant and delivering to R. G. 
Cooper, agent of the American Express Company, at Lake- 
view, a copy thereof.” 

Heid not good service, the court saying: “The statute 
* * prescribes the mode of service in such cases As 
there was no attempt to comply with such provisions the 
court acquired no jurisdiction. 

In Union Pacific R. Co. v. Miller et al, 87 Tll., 45, held 
service on a land agent appointed by the land commissioner 
of the company, a foreign corporation, was not good service 
on the corporation, under a law reguiring the service to 
be made upon an agent of the corporation. 

In Helms et al v. Chadbourne et al, Ex’s., 45 Wis., 60, a 
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judgment against a widowed mother and her two minor 
children under fourteen years of age living with her, was 
attacked. Service was made. by delivering a copy of the 
summons personally to tae mother and to each of the chil- 
dien. The statute required service on such minors to be 
made by delivery of a copy of the summons “to such 
minor personally, and also to his father, mother or guar- 
dian.” Held not good service. The delivery of a copy of 
the summons to the mother as a defendant in the case, did 
not satisfy the statute. But it must be delivered to her in 
her character of mother of the infant. The court say: “lt 
is said it would have subserved no good purpose to have left 
copies of the summons with the mother for the infants, be- 
cause she had already been individually served. But the 
conclusive answer to this argument is, that the statute 
clearly requires such a mode of service; ita lea scripta est.” 
The statute “expressly declares that the service must be 
made by delivering a copy to the minor personally, and also 
to the father, etc., for the infant. In no other way can 
jurisdiction over the minor be obtained. And it therefore is 
no answer to say that it.was useless to serve two copies of 
the summons on the mother for the infants in this case be- 
cause she had herself been served as defendant in the 
action.” 

The manner of service prescribed by statute must be 
strictly followed. That some other mode of. service satisfies 
the object contemplated by the statute, makes no difference. 
Ita lex scripta est, and the statute must be followed. 

[1 Lehigh Valley Ins. Co. v Fuller et al., 8t Pa. St., 
393, service in certain cases was required to be made upon 
“the agent or clerk of said defendant at the usual place of 
business or residence of such agent or clerk.” The return 
showed personal service on the agent without showing that 
it was “at the usual place of business or residence.” 

Held not good. The Court say: “The legislature has 
secn fit to provide that the service shall be ‘at the usual 
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place of business or residence’ of the agent and in no other 
way. A personal service is not sufficient. Why, it is not 
our place to inquire. Ita lex scripta est.” 

In State v. Bernal, 43 Cal., 385, the Court say: “In mak- 
ing service of asummons, and in the return of such ser- 
vice, the provisions of the statute must be, and must be 
shown to have been substantially observed and followed by 
the officer, otherwise the proceedings can not be supported 
upon a direct appeal taken.” 

In Brisbane v. Peabody, 3How. Pr., 109, publication served 
in state paper and Buffalo Courier, and had in state paper 
and Buffalo Commercial Advertiser. Held not good, and 
Court say: “The statute requires the notice to appear, to 
be published inthe state paper and such other paper as the 
Court shall direct. In this case the Court directed it to be 
published in the Courier. This was not done, but the pub- 
lication was made in the Commercial Advertiser. It is 
immaterial whether the defendant has been prejudiced by 
this change. Thecourt acquired no jurisdiction of the party 
and had noright to order the bill taken as confessed.” 

In Williams v. Van Valkenburg, 16 How. Pr., 144, the 
copy of summons was delivered to defendant’s father, 
supposing him to be the defendant, at the residence of the 
defendant and his father, and was immediately afterward 
delivered to the defendant by someone in the house. Held 
not god service. 

In Sheldon v..Comstock, *} R. 1., the statute required the 
leaving of a copy “at the defendant’s usual place of abode with 
some person there.” Return showed that acopy was left * by 
direction of defendant with the defendant’s attorney, Paul 
Ladd, in whose hands defendant stated his affairs to be 
placed.” Held not good service, and the court say: * Where 
the law prescribes any particular forms or proceedings in 
the service of process, the return of the officer should show 
that they were specifically complied with. 

In Waddington v St. Louis, 14 Mo., 190, the statute re- 
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quired the service to be made by reading the petition and 
writ to the defendant, or delivering a copy of them to him. 
The return showed the reading of the writ to the defendant 
and the delivery of a copy of the petition to him. Held not 
good. Both the writ and petition must be read, or copies 
of both must be delivered to the defendant. The reading of 
the one and delivery of copy of the other is not sufficient. 

This court has frequently and in.a variety of cases in ad- 
dition to those mentioned above, enforced the doctrine that 
service of process must be strictly in the manner prescribed 
by law. 

In Mayer v. Griffin, 7 Wis., 82, held, leaving copy of sum- 
mons with defendant’s hired man, not a compliance with 
statute requiring it to be left with some member of his 
family. 

In Rape et al. v. Heaton, 9 Wis., 328,. return of service on 
two defendants “ by leaving a certified copy with his family, 
in their residence,” held not to show service on either. 

Service by leaving at usual place of abode will not be 
good unless it appear also that defendant could not be found. 
(Knox v Miller, 18 Wis., 397. Northrup v. Shephard, 23 
Wis., 513.) 

Affidavit of service by other than officer must state that 
affiant knew the person served to be the defendant. 

(Grantier v. Rosecrance, 27 Wis., 488), that a copy was 
left with as well as delivered to defendant. (Matteson v. 
Smith et al, 37 Wis., 333; Hall v. Graham, 49 Wis., 553), and 
the place of service, (Sayles v. Davis, 20 Wis., +02; Weis v. 
Schoerner et al., 53 Wis., 72). 

In Wendel v. Durbin, 26 Wis.. 290, failure to endorse on 
copy served date of service pursuant to chapter 68, Gen. 
Laws of 1869, held fatal to an attempted service otherwise 
regular. 

In Wetherbee v. Wetherbee, 20 Wis., 499, personal service 
out of the state with written admission of such service and 
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agreement to waive all other service, held nut good service, 
where no order of publication had been made. 

In Lickens v. McCormick et al., 39 Wis., 313, mailing copy 
of summons and complaint to defendants, directed to them 
by name of their firm, giving initials only of their Chris- 
tian names, hald not a compliance with the statute requir- 
ing mailing copies to defendants where service is attempted 
by publication. 

Nor is this strictness enforced against corporations only. 
It maintains equally against individuals. 

State v. Bernal, 43 Cal., 385. 

Williams v. Van Valkenburg, 16 How. Pr., 144. 
Sheldon v. Comstock, 3 R. L., 84. 

Waddingham v. St. Louis, 14 Mo., 190. 
Settlemier v. Sullivan, 97 U.S., 444. 

Patterson v. Busby, 5 M. & W., 521. 
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Rhemstedt v. Briescoe, 55 VWis., 616. 


Nor will the rule be at all relaxed by the fact that some 
other mode of service is more convenient, and will accomp- 
lish all the purposes: of the statute, or that no good purpose 
is subserved by the statutory method. The conclusive 
answer to such arguments is the statute clearly requires the 
particular mode of service; ita lex scripta est. 

Helmes et al. v. Chadbourne et al., Exs., 45 Wis., 60. 
Lehigh Valley Ins. Co. v. Fuller et al., 81 Pa. St., 398. 
Brisbane v. Peabody, 3 How. Pr., 109. : 
Reynolds v. Orvis, 7 Cow., 269. 


z. As already stated, the manner of service prescribed 
by the charter for this city is “by leaving a copy of the 
process; with the mayor” (Sec. 8, sub-ch. 9, chap. 327, Private 
Laws of 1856), by the Revised Statutes for cities generally, 
* by delivering a copy thereof to the mayor and city clerk ” 
(Sec. 2637, R. S. tS78). 

Thus the statute prescribes the manner of service, and 
because it does, that particular vrescribed manner is ex: 
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ciusive of any and all other modes of service. This is es- 
tablished doctrine, recognized and enforced in all the cases 
on the subject. 

In North v. Railroad Company, 10 Ohio St., 548, the 
court say: 

“The mode of service of summons upon the company 
prescribed by the act of March 21st,” “ directing the man- 
ner of serving mesne process against raliroad companies, is 
exclusive of any and «il other modes.” 

Weil v. Green County, 69 Mo., 2™1, the statute required 
service on a county to be made by leaving a copy of the 
summons “ with the clerk of the county court fifteen days 
at least before the return day thereof, and the court held 
“that special manner of service must be regarded as ex- 
clusive, since there can be no doubt of the power of the 
legislature to regulate the service of process. Whether the 
law respecting the particular way of serving process on the 
county, is an evil one, is not a matter of judicial concern.” 

In Dewey v. Central Car and Manufacturing Company, 
42 Mich., 399, the statute required service of process against 
certain corporations, to be “ made on the president, secre- 
tary or agent,” or if absent from the county wherein their 
business office is located, by “ posting a true copy in some 
conspicious place at the business office of the company in 
said county.” Personal service on the company’s president 
out of the county wherein its business office was located, 
held not service on the company; and the court after citing 
the statute, say: 

“Now only two modes of service are here authorized. 
First, on the president, secretary or agent, if found within 
the county where the business office is located, and if they 
are not found within that county, then second, by posting 
at the business office within such county. 

“There is no middle course. The method of posting is 
absolute and exclusive, if those upon whom the law author- 
iz2s service are out of the county. Noservice can be made 
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in a foreign county. Whether it is effected on the presi- 
dent, secretary or agent, or by maans of posting, it must be 
done in the county where the business office is fixed, and 
the effect is to exclude courts which are not empowered to 
have their proces; served in the county containing the 
office.” 

In the City of Watertown, imp., v. Robinson et al., 69 Wis., 
230, where the service relied on was even more complete 
than here, the court say: 

“When the statute designates a particular officer to 
whom the process may be delivered, and with whom it may 
be left, as service upon the corporation, no other officer or 
person can be substituted in his place. The designation of 
one particular officer upon whom service may be made ex- 
cludes all others. The temporary inconvenience arising 
from a vacancy in the office of mayor affords no good rea- 
son fora substitution of some other officer in his place upon 
whom service could be made, by unwarrantable construc- 
tion not contemplated by the statute.” 

3 The service is to be made upon the city, not upon an 
individual. The corporate entity is to be reached and juris- 
diction of if acquired, It is impossible to deliver process to 
it, because it is intangible. But it has a number of officers 
acting for it, and in its name, and of different grades from 
mayor, “the one principa! officer,” down. The legislature 
has selected from all these officers, the mayor, and desig- 
nated him as the one to whom process must be delivered, 
to constitute service on the city. The legislature having, 
under such circumstances, designated one of these officers, 
it is not withiu the power of any court, we submit. to desig. 
nate another. The familiar maxim, expressio unius est 
exrclusio alterius, often announced and applied by this court 
forbids it. 

United States v. Arredondo et al., 6 Pet , 691-725. 
Conroe v. Bull, 7 Wis., 40%. 
Crawford et al. v. Hastings, 10 Wis., 525. 
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4. The statute says service on the city shall be made 
“by leaving a copy of the process with the mayor.” To 
hold that leaving it with the chairman of the board of street 
commissioners during a vacancy. in the office of mayor, is 
good service under the statute would be “ incorporating into 
the iaw, by judicial construction, material provisions which 
the legislature did not think fit to adopt.” The court would 
thereby amend the statute so as to read “ by leaving a copy 
of the process with the mayor, or with the chairman of the 
board of street commissioners if the office of mayor be va- 
cant.” That would “be taking an unwarrantable liberty 
with this language,” as was said by this court tn Hanson et 
al. v. Taylor, 23 Wis., 547. 

Courts cannot dispense with a legislative requirement, 
however urgent may be the demand, and this court has 
frequently declared this doctrine. In Harrington v. Smith, 

28 Wis., 45, at page 65, it said: 

“And as to the other branch of the argument or claim 
that the making of the certificates is useless or might have 
been conveniently or properly omitted, I have only to say 
that we do not sit here to reverse or correct the action of 
the legislature in such matters. We have no legislative 
power, and cannot dispense with a certificate because it may 
be shown that the legislature might have conveniently or 
wisely done so. The construction of the law belongs to 
this court, but not its policy, and we cannot look to reasons 
of that kind for disregarding the plain requirements of a 
constitutional enactment. The legislature may, if it chooses, 
require that to be done which to others seems idle and use- 
less. It is for the legislature, and not for the court, to judge 
whether it is so.” 

Leffingwell v. Warren, 2 Black, 549. 
Kendall v. United States, 107 U.S, 124. 


We then have in this case the statute prescribing the 
manner of service to be “by leaving a copy of the process 
with the mayor.” We have the rule of law declaring that 
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particular described manner of service, exclusive of any 
and all other modes of service. Next we have this particu- 
lar isolated case, wherein by reason of the office of mayor 
being vacant a copy of process cannot be left with him. 
What now is the result? Only this, that service cannot be 
made in this case so long as the vacancy continues, because 
during that time it cannot be made in the manner pre- 
scribed by law. And because it cannot be made in the 
manner prescribed by law, is certainly no reason why the 
court should decide it may be made in a manner not pre- 


scribed by law. 


ITT. 


Vacancy in the offices of mayor and president of the com- 
mon council, does not, (as claimed), make the chairman of 
the board of street commissioners the proper officer under 
the statute to serve process upon in actions against the city. 

I. Such vacancy could effect that result only by either 

ist. Abrogating the rule of law as to service above 
stated, that where the statute prescribes a particular man- 
ner of service, that particular statutory method must be 
pursued. 

2d. Abrogating the statutory requirement as to service 
above quoted, that service upon the city shall be “by leav 
ing a copy of the process with the mayor,” or, 

3d. Making the chairman of the board of street commis. 
sioners mayor. 

(a). That it can effect neither of the first two results, is 
a proposition too plain to need discussion. The existence of 
the rule and of the statute in no way depends upon the exis: 
tence or non-existance of that or any other fact. A change of 
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facts or circumstances cannot alter an established rule of law 
or a provision of statute duly enacted; that can be done only 
by the legislature, and until so done, the rule and statute must 
stand and receive the willing obedience of both courts and 
suitors. 

(b). The vacancy does not make the chairman of the 
board of street commissioners mayor. By Sec. 1, chap. 204, 
P. & L. laws of 1871 of Wisconsin, which is the act creat- 
ing the board of street commissioners, it is provided, among 
other things, as follows: 

“The mayor may preside at the meetings of said board 
and they may elect a chairman who shall preside in his 
absence,” “and in case of vacancy in the office of mayor, 
and there is no president of the common council to act, 
said orders (on the treasurer) may be signed by the chair- 
man of said board and the city clerk.” | 

This is the only statute conferring any powers on the 
chairman alone. It was so held in the City of Watertown, 
imp. v. Robinson 69 Wis., 230 at page 235, which will be 
further considered presently. Vacancy, then, in the offices 
of mayor and president of the common council, effects the 
chairman of the board of street commissioners in this par- 
ticular only, that it enables him to preside over meetings of 
the board and to sign orders on the treasurer. It clearly 
does not make him mayor. 

Hence, notwithstanding such vacancy, the rule of law 
requiring the statutory method of service to be pursued still 
obtains, the statutory provision requiring copy of the pro- 
cess to be delivered to the mayor still remains, and the 
chairman of the board of street commissioners still -con- 
tinues such chairman, with no additional powers or func- 
tions except to preside at board meetings and to sign orders. 

Y. It is claimed that the chairman of the board is clothed 
with all the powers and exercises all the functions of mayor 
of the city during a vacancy in the office of mayor, and that, 
therefore, leaving a copy of process with him during such 
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vacancy constitutes good and sufficient service thereof upon 
the city. Wecontrovert this position both as to its conclu- 
sion of law, and statement of fact. 
ist, Conceding that the chairman of the board is clothed 

with all the powers and functions of mayor, during a va- 
cancy in the office of mayor (which, as will presently be 
seen is not so), what follows? Only this: That there are 
two officers in that city with like powers and duties. 
Clearly it is within the power of the legislature, indeed it is 
its duty, to designate which one of those two officers pro- 
cess must be delivered to in order to constitute service upon 
the city. And having designated one of them the process 
must be delivered to that one, and not to the other. 

Charleston v. Lunenburgh, 21 Vt., 488. 

Fairfield v. King, 41 Vt., 611. 

S. S. Mining Co. v. Marsano, 10 Nev., 370. 

Chambers v. Bridge Manf. Co., 16 Kan., 270. 


The Vermont statute required service on a corporation to 
be made “ by leaving a copy with the clerk thereof.” The 
statute relating to townscreated, among others, two officers, 
town clerk and assistant town clerk. Both were required 
to give bonds. The assistant was clothed with all the pow- 
ers and duties of the town clerk in the absence of the latter 
from his office. The process was delivered to the assistant 
in the office during such absence; the court held it was not 
service on the town. 

In the Kansas case above cited, the court speaking of the 
service, say: “It must be mae upon the person who holds 
the office designated without regard to whether he discharges 
any of the duties of that office.” The same doctrine that 
the process must be left with the person holding the office, 
eo nomine, not with one merely discharging its duties, is de- 
clared in Sacramento v. Fowler, 71 Wall, 119 and Alexan- 
dria v. Fairfax, 5 Otto, 774. 
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Identity of powers, therefore, cannot render the chair- 
man the proper officer to whom to deliver process in suits 
against the city, nor make service on him Service on the 
city. 


Service on the city under the statute does not involve 
any question of the powers of the mayor. It is simply the 
act of leaving the copy with him. It is a power, not of the 
mayor in any sense, but of the plaintiff or of the officer acting 
for him. It comes upon the mayor zn trvitum, and he has 
no power to exercise or duty to perform, respecting it. 
When the service has been completed by the leaving of the 
copy, then, but not till then, he has a power to exercise and 
a duty to perform, respecting it, to wit: “ Forthwith toin- 
form the common couacil thereof, or take such further pro. 
ceedings as the ordinances or resolutions of said council may 
provide.” This court upon petition presented to it by the pe- 
titioner may issue its writ of habeascorpus But the presen- 
tation of the petition is not a power of the court, nor does it 
involve the exercise of any of its powers or functions. So 
no power or function. © the mayor is involved in serving 
process on the city which is simply leaving a copy with the 
mayor. 

This precise question was passed upon in Fairfield v. King, 
supra. 

Section 24, of the statute, required all writs against a cor- 
poration to be served “by leaving a copy with the clerk 
thereof, unless he be absent from the state,” and if so ab- 
sent, “ with one of the principal officers of the corporation.” 
The assistant town clerk, an officer created by statute, was 
required to give the official bond and to discharge all the 
duties of town clerk in the latter’s absence from his office 
or inability to act. The clerk’s office was in a building oc- 
cupied by the assistant, a quarter of a mile from the clerk’s 
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house. For upwards of ten years the assistant had had 
charge of the office and discharged the duties of clerk, the 
latter paying little or no attention to it himself. A copy of 
the writ was left with the assistant in the office of the clerk, 
in the latter’s absence therefrom. It was claimed that be- 
cause the assistant, under the statute possessed all the 
powers of the clerk in the latter’s absence, leaving the copy 
with him was service on the town. But the court held it 
was not, and on the subject say: 

“The provision first referred to prescribes the mode in 
which service shall be made upon a town or other corpora- 
tion, and no provision is made in the statute for service in 
any other manner, except when the clerk is absent from 
the state. The twenty-fourth section has no reference to 
the duties of the town clerk; nothing is required of him and 
there is nothing in the statute that imposes upon him 
any duty in respect to the writ or suit, where service is 
made upon the town by leaving a copy with him. He is 
simply made the officer to whom notice is to be given, and 
through him to the town, uot by any act of his, but bv op- 
eration of law. When the copy is left with him the town 
has legal notice of the pendency of the suit, and the plaint- 
iff in the suit can proceed to take his judgment by default. 
The legislature probably contemplated that the town clerk 
would notify the officer whose business it might be to look 
after the interests of the town in such matters, but no such 
duty is imposed upon him by statute. The statute simply 
prescribes the duty of the officer serving the writ, nothing 
more.” . 

The mayor has only such powers as are specifically con- 
ferred upon him by the charter, and the latter nowhere 
clothes him with such a power as “ that of receiving service 
of process in suits against the city.” In making such service 
he has nothing whatever to do, either in the way of receiv- 
ing or refusing to receive service. The latter becomes fin- 
ished by leaving with him the copy, and, that being done, 
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is just as perfect and complete when he refuses as when he 
receives the copy. Leaving the copy with him, alone and 
of itself, constitutes perfected service witnout any act of 
any kind on his part. If the service is in any way depend- 
ent upon his receiving or refusing to receive it, then his re- 
fusal would prevent service, although the copy should be 
duly left with him. But such refusal does not affect the 
service. 

Fuller v. Kenny, 32 Me., 354. 

Story v. Ware, 6 George, 309. 


{f by the mayor’s power to receive service, is meant his 
power to make a written admission of service, then we say 
such admission does not constitute service, but only evi- 
dence that what the statute requires to be done to constitute 
service, has been done. But notwithstanding such admis- 
sion, if the copy has not in fact been left with him, there 
would be no service on the city. 

Gaylord v. Payne et al., 3 Conn., 259. 
Bridgeport Savings Bank v. Eldridge, 28 Conn., 556. 


In the last case it is held that neither the president nor 
attorney of a corporation, has power to admit service of 
process upon it. And while the president there was the 
officer to whom copy of process was required to be deliv- 
ered to make service on the corporation, yet nothing short 
of such delivery would constitute such service, although he 
had admiited due service. 

But even if the powers of the chairman were in all re- 
spects identical with those of mayor, still he would not be 
mayor. And this is well illustrated by the recent case of 
Board of Commissioners of Excise, etc, v. Burtis, et al., 103 
N. Y., 136. | 

There the excise law required actions for its penalties to 
be brought in the name of the overseers of the poor of the 
town or city ip which the penalty was incurred, except in 
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such towns or cities as had no overseers of the poor, in which 
case the action should be brought in the name of the board 
of commissioners of excise of said town or city. The city 
of Auburn from its incorporation to 1879, had overseers of 
the poor. In 1879, its charter was amended by creating a 
board of charities and police, and declaring that “said board 
shall possess the powers and execute the duties of overseers 
of the poor.” Yet it was held that such board did not be- 
come the overseers of the poor, and that actions for excise 
penalties in the city of Auburn, must be in the name of the 
board of commissioners of excise. 
Bennett v United States, 2 Wash. Ter., 179. 


3. It is contended by defendant in error that because 
the statutory service cannot be made while the office of 
mayor is vacant, some other mode of service may then 
»‘e resorted to or sanctioned by the court. But this prop- 
osition is clearly untenable. 

The city is the creature of the statute and derives from 
that all its powers, duties and obligations. The provision 
fixing the mode of service is mandatory, unqualified and 
without condition. If that provision be defective, the 
legislature, not the court, must remedy the defect. 

This precise question was passed upon, after full argu 
ment on both sides, in Perkins v. The City of Watertown, 
5 Bissel, 320. Three copies of the process: had been de- 
livered, one to the mayor elect before he had qualified, and 
one each to the city clerk and city treasurer. It was shown 
also that there was no mayor or acting mayor upon whom 
service could be made. And it was claimed that because 
statutory service could;not be made, some other mode 
might be resorted to or allowed by the court, and the same 
rea7ons were urged there as here, but the court, in a well- 
reasoned opinion, held otherwise, and said: 

“The charter of the city authorizes suits to be com- 
menced against it by the service of process upon the mayor, 
and the question now presented is whether it can be served 


of 


upon any other officer or party so as to give this court 


jurisdiction * + * The corporation is created by 


the state legislature, its powers and rights emanated from 
that source, and if there are defects in the organic law, it 
is for the legislature and not the courts to correct them. 
ws " * It was stated and shown by the papers that 
there was no mayor or acting mayor upon whom service 
could be made under the statute; but that does not augment 
the power of this court, or confer upon it legislative author- 
ity. Courts must administer the law as they find it, not 
supply defects in legislation when a difficult or hard cause 
presents itself. Such considerations are to be addressed to 
the law making power, not to the courts.” 

In Poor v. Considine, 6 Wall., 458, the court say, respecting 
a clause they were asked toconstrue: “ The language of this 
clause is plain and unambiguous. There is nothing in the 
context, rightly considered, which qualifies or affects it. 
There is, we think, no room for construction. 7. = = 

“ Were we to adopt the construction claimed by the plaint- 
iff’s counsel, instead of adjudicating, we should legislate. 
This we have no power todo. Our function is to execute 
the law not to make it.” 

In United States v. Graham, 110 U.S., 219, it is said: 

“But with language clear and precise and with its mean- 
ing evident, there is no room for construction and conse- 
quently, no need of anything to give it aid. The cases to 
this effect are numerous.” | 

In Thornley v. The United States, 113 U. S, 310, the 
court say: 

“Where the meaning of a statute is plain it is the duty of 
the court to enforce it, according to its obvious terms. In 
such a case there is no necessity for construction.” 

Edwards v. Darby, 12 Wheat., 206. 

United States v. Temple, 105 U.3., 97. 

Swift Company v. United States, 105 U.S., #695. 
Ruggles v. Illinois, 108 U.S , 526. 
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Where the legislature makes a plain provision without 

making any exception, the court can make none. 
French v. Spencer, 21 How., 228. 
Yturbide v. United States, 22 How., 290. 

The Supreme Court of Wisconsin holds the same doc- 
trine. | 

In Mundt v. Sheboygan & Fond du Lac R. R. Co., 31 
Wis., 451, the court say, on page 457: 

“Courts cannot correct supposed errors, omissions or de. 
fects in legislation. The office of interpretation is to bring 
out the sense where the words used are in some manner 
doubtful, and where these are plain and unambiguous, the 
court cannot depart from the language of the statute. This 
court has too often of late had occasion to repeat and en- 
force these rules, to permit them now to be called in ques- 
tion or disregarded. It is only where the intention of the 
legislature is ambiguously expressed, so as to be fairly cap- 
able of two or more meanings, that interpretation or any 
latitude of construction is allowable. It is only in such 
cases that the courts are at liberty to accept or act upon 
what is termed the doctrine of equitable construction.” 

Impossibility to make statutory service is not an element 
to be considered in determining its necessity. All that re- 
sults from such impossibility is, that the party cannot be 
sued during its continuance, for the simple and all-sufficient 
reason that service cannot be made in the manner pre 
scribed by law. 

And this is no novel doctrine It maintains as well in 
suits against individuals as against corporations. If service 
on an individual is required by statute to be personal, and 
he be absent, suit cannot be commenced against him. Un- 
less the statute itself provide for a substituted service in 
case of absence, as by leaving a copy of the process at his 
residence he cannot be sued, and for the simple and only 
reason that a copy of the process cannot be left with him 
as prescribed by statute. 
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Nor will the necessity for statutory service be at all ob- 
viated by the fact (even if it exist), that the party has sought 
to avoid such service, and has purposely put himself in such 
position that it cannot be made. ‘This doctrine was fully 
established in the long controversy with the anti-renters in 
New York. There the statute provided for personal service 
of process without providing for any substituted service in 
case personal service could not be made. Associations 
were formed for the avowed purpose of preventing service. 
Preconcerted signals, such as the blowing of horns, were 
used to warn tenants of the approach of officers with pro- 
cess to serve. Sometimes the officer would approach within 
ten or fifteen feet of the party before his presence would be 
known, and then the party would flee. At other times the 
officer would enter defendant’s dwelling while he was in, 
and the latter would secrete himself in the garret and bar 
the way to his hiding place, so that & copy of the process 
could not be delivered to him. And yet the courts held 
that none of these facts, nor all of them combined, relieved 
the suitor from complying specifically with the manner of 
service prescribed by statute, which was a delivering of a 
copy of the process to the party. 

Van Rensselaer et al., Evs., etc. v. Palmatier, 2 How. 
rv... 94, 


Van Rensselaer et al., V-xs., etc , v. Petrie, 2 How. Pr., 94. 


And this doctrine is recognized and enforced by this court 
in Rees v The City of Watertown, 19 Wall., 107. There the 
equity powers of the court were invoked on the ground that 
the city, by the same means here complained of, had render- 
ed it impussible to pursue the legal remedy. But the court 
held that such impossibility did not authorize some other 
remedy to be pursued. And its language as follows on 
page 124, is especially authoritative and instructive here: 
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“The writ of mandamus is, no doubt, the regular remedy 
in a case like the present and ordinarily it is adequate and 
its results are satisfactory. The plaintiff alleges, however, 
in the present case, that he has issued such a writ on three 
different occasions; that, by means of the aid afforded by 
the legislature and by the devices and contrivances set forth 
in the bill, the writs have been fruitless; that in fact, they 
afford him no remedy. The remedy is in law and theory 
adequate and perfect. The difficulty is in its execution 
only. The want of a remedy and the inability to obtain 
the fruits of a remedy are quite distinct, and yet they are 
confounded in the present proceeding. To illustrate: The 
writ of habere facias possessionem is the established rem- 
edy to obtain the fruits of a judgment for the plaintiff in 
ejectment. It is a full, adequate and complete remedy. Not 
_many years since there existed in central New York combi- 


nations of settlers and tenants disguised as Indians, and 


calling themselves such, who resisted the execution of this 
process in their counties, and so effectually that for some 
years no landlord could obtain possession of his land. There 
was a perfect remedy at law, but through fraud, violence, 
or crime, its execution was prevented. It will hardly be 
argued that this state of things gave authority to invoke 
the extraordinary a‘d of a court of chancery. The enforce. 
ment of the lega! remedies was temporarily suspended by 
illegal violence, but the remedies remained as before It 
was the case of a miniature revolution, The courts of law 


lost no power, the court of chancery gained none. The 


present case stands upon the same footing. The legal rem- 
edy is adequate and complete, and time and law must per- 
fect its execution.” 

The case of Bockway v. Oswego Township, 32. Kansas, 
221, is a direct and instructive authority on the proposition, 
that impossibility to make, does not dispense with, statu- 
tory service on a corporation even though such impossibil 
ity is intentionally occasioned by defendant. There the 
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plaintiff sought to serve upon the defendant notice of motion 
to revive his judgment previously recovered against the 
town. The sheriff returned that atter diligent inquiry, he 
could not find the trustee, clerk or treasurer (the officers to 
whom the statute required process to be delivered). Affidavit 
was then filed that the trustee, clerk and treasurer, if elec- 
ted, had failed, neglected, and refused to qualify; that there 
was no trustee, clerk or treasurer of the town, and no offi- 
cer or person upon whom service could be made; that the 
town failed, neglected and refused to elect, or permit its 
trustee, clerk or treasurer to qualify, with the intent and 
purpose to avoid service, and by so failing, neglecting and 
refusing to elect or to permit such officers to qualify, or to 
designate some person upon whom service could be made, 
concealed itself with intent to hinder, delay and defraud its 
creditors. Plaintiff then caused notice of his motion to re- 
vive to be published pursuant to the statute providing for 
service by publication in case of concealment of a party. It 
was claimed there as here, that as defendant by its own acts 
had purposely rendered statutory service impossible, service 
by publication was necessary and proper. But the court 
held the service insufficient, and said: 

“Such action or failure to act on the part of the town- 
ship or on the part of its officers, may be troublesome to 
the creditors of the township, and work yreat injustice; but 
the remedy for such * condition of affairs is with the legis- 
lature, not with the courts. The action or non-action of 
Oswego Township does not justify us in saying that the 
township conceals itself. The township, is stillan organized 
township of the state, and a body politic and corporate; it 
has its boundaries, its people and its property, all within 
the state and all visible, and does not in fact conceal itself, 
Therefore, although it has no officers upon whom process 
can be served, it cannot be brought into court by publica- 
tion.” 

Consider the position the court is invited toassume when 
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asked to ho!d that because service cannot be made in the 
manner prescribed by the statute some other mode of ser- 
vice may be resorted to. A suitor comes into court and 
says, | cannot get service of my process in the manner pre- 
scribed by law, I cannot comply with the statute. The court 
says you need not. The statute, we know, requires you to do 
thus and so, but you need not; if you will only dosomething 
else we will allow vou to proceed, although the statute en- 
acted for your government and ours, requires you to do that 
of which we now here relieve you. Thatis,if you cannot se- 
cure your rights in a legal manner, you may secure them in 
an illegal manner, for every party is entitled to a speedy 
remedy in the law; and justice must be denied to none. 

4. The Supreme Court of Wisconsin, when the contro. 
versy in the Robinson cases was first before it in The City 
of Watertown vs. Robinson et al., 59 Wis., 513, intimated 
that a very serious question might be involved, under sec- 
tion 9, of the Bill of Rights in view of counsel’s claim that 
it was not within the power of the legislature to create a 
municipal corporation with all the powers and franchises 
incident thereto and exempt it from the power of being 
sued. 

While that court properly met and disposed of that ques- 
tion when the controversy was next before it in The City 
of Watertown, imp. v Robinson, 69° Wis., 230, we deem if 
prudent to submit, briefly, our views on that question. 

No such condition of things as is implied in counsel's 
claim referred to, exists respecting the city of Watertown. 
The legisiature has not exempted or attempted to exempt 
it from the power of being sued, or made or attempted to 
make it unamenable to judicial process. 

The provisions of the charter and revised statutes re- 
specting service, apply to it just the same as they do to any 
other citv in the state, and they render it to-day just as 
much amenable to judicial process and the power of being 
sued as is any other city in Wisconsin. The difficulty com- 
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plained of here is, not that the city is by statute un- 
amenable to judicial process or the power of being 
sued, but that the officer to whom _ process is re- 
quired to be delivered by the statute making it amenable to 
judicial process and the power of being sued, resigns and 
cannot be reached by suitors. As said by the Supreme Court 
of the United States in Rees v. City of Watertown, supra, 
“The remedy is in law and in theory adequate and perfect. 
The difficulty is in its execution only. The want of a 
remedy and the inability to obtain the fruits of a remedy 
are quite distinct.” The difficulty in the case at bar is the 
same as Was encountered in the Rees case and in the con- 
troversy with the anti-renters; it is in the execution of the 
remedy, not its existence. 

We also submit that section 9 of the bill of rights, being 
sec. 9, art. I, of the coustitution of Wisconsin, does not 
effect the question nfvolved in this case. It reads as follows: 

* Every person is entitled to a certain remedy in the laws 
for all injuries or wrongs which he may receive in his per- 
son, property or character; he ought to obtain justice freely, 
and without being obliged to purchase it, completely and 
without denial, promptly and without delay, conformably 
to the laws.” 

The Supreme Court of Wisconsin has frequently con- 
sidered this section and uniformly held that its entire scope, 
so far as concerns the question here involved, is simply to 
avoid statutes which would deprive parties of a substantial 
remedy according to the course of justice as 16 existed at 
the time their contracts were made. But, “all the authori. 
ties avree that it is within the power of the legislature to 
repeal, amend, change or modify the laws governing pro- 
ceedings in courts, so that they leave the parties a substan- 
tial remedy, according to the course of justice as it existed 
at the time the contract was made.” 

Von Baumback v. Bone et al.. 9 Wis., 559. 
Oatman v. Bond et al., 15 Wis., 20. 
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Soutler v. City of Madison, 15 Wis., 30. 
Wakely v. Nichols, 16 Wis., 588. 


The charter provision respecting service of process has 
been the same that it now is, ever since 1856. See section 
8, sub-chapter 9, of chapter 327, P. and L. laws of 1850, So 
that the same remedy and mode of procedure is secured to 
defendants that existed at the time and for many years 
before the injury complained of occurred. Hence there is 
no legislation here obnoxious to section 9 of the Bull of 
Rights 

But if there were, it would not affect the question here. 
This section of the Bill of Rights, like every other constitu- 
tional provision, simply avoids any statute within its inter- 
dict. It reaches no further. The rights of the parties 
remain precisely the s»me as if the obnoxious statute had 
not been passed. If then all the legislation creating the 
board of street commissioners and conferring on it and ifs 
chairman certain powers, is within the interdict of section 
9 of the Bill of Rights, it is void, and the rights of the par- 
ties remain precisely the same as if it had never been 
enacted. But the provision of the charter and revised stat- 
utes as to service, requiring delivery of a copy to the mayor, 
still remains in full force unaffected by the obnoxious legis- 
lation. Section 9 of the Bill of Rights, therefore, has no 
bearing on the question at issue here. 


IV. 


The chairman of the board of street commissioners is not, 
at any time or under any circumstances, clothed with all 
the powers, nor does he exercise all the functions of mayor, 
but is always an officer much inferior to the latter. 
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1. The mayor is, by the charter, the “ one principal officer’ 
of the city, and a component part of the common council. 
Section 4, chapter 233, General Laws 1865. 
Section 1, sub-chapter 3 of chapter 233, General Laws 
1865. 


He is elected annually at the annual city election, by the 
peopl? voting by ballot, and holds his office for one year, 
and until his successor is elected and qualified. 

Secs. 5, 6, 7 and 8, ch. 233, General Laws 1865. 


2. The mayor is clothed with two distinct and separate 
classes of powers, to wit: Those which he possesses as the 
“one principal officer” of the city and, secondly, those 
which he possesses as a component part of the common 
council. 

In the first class are embraced the powers which he ex- 
ercises individually and not jointly with others, such a3 pre- 
siding over meetings of the common council, seeing that 
the laws and ordinances are enforced and obeyed, and that 
all city officials discharge their duties, appointing the city 
police, communicating annually to the common council, 
voting in case of a tie, administering oaths and taking ac- 
knowledgments. (Sec. 2, sub-chap. 2, of chap. 233, G. L. 
1865), calling special meetings of the common council, (sec. 
2, sub chap. 3, of chap. 233, G. L. 1805), designating place of 
meetings of fire companies (sec. 4, sab chap. 8, of chap. 233, 
G. L. 185), signing ordinances, etc. (sec. 5, sub chap. 3, of 
chap. 23%, G. L. 1885). 

The second class comprises the powers which he posesses 
as acomponent part of the common council, such as enact- 
ing ordinances, by-laws, etc. (sub chapter 3 of charter), 
opening and vacating streets (sub-chapter 4), levying taxes 
(sub chapters 5 and 6), forming and equipping fire com 
panies ‘sub-chapter 8). 

Such are the two classes of powers conferred by the 
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charter upon the mayor. While in the exercise of these 
powers, the board of street commissioners was organized 
under chapter 204 of the Priv. and L. Laws of 1871. That 
act constitutes the senior aldermen of the several wards of 
the city a board of street commissioners. The powers of 
the board as prescribed by that act, are only to audit and 
allow accounts against the city and the several wards for 
current expenses, to elect a chairman to preside in the 
mayor’s absence, compel the attendance of absent members, 
approve the purchase of lots or sites for school houses by 
the board of education, and all powers conferred by the 
charter on the common council in relation to streets, 
bridges and sidewalks, and to canvass the returns of election 
for city and ward officers. The chairman is authorized to 
sign orders only in case of vacancy in the office of mayor 
and there is no president of the common council to act. 
The powers thus conferred on the board are to be thus 
exercised “subject to the regulation and control of the 


common council.” 
Sec. 1, ch. 204, P. and L. Laws of 1871. 


Thus it will be seen this board of street commissioners 
is composed of only one alderman from each ward, not 
indeed enough to constitute a quorum of the common 
council (section 1, sub-chapter 3 of chapter 233). It is only 
a committee of the council, exercising for it and subject 
to its control, some of its powers. 

The chairman of this board is elected from its members 
by a vote of its members, and under this organizing act 
has no powers whatever, except in the mayor’s absence, 
and then only the power to preside at meetings of the 
board and sign orders. 

Certainly under this act, this chairman is an officer much 
inferior and subordinate to the mayor. | 

Chapter 2, private and local laws, 1872, conferred upon 
the board of street commissioners all powers conferred by 
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law upon the common council in relation to public schools, 
police, fire department, nuisances, regulation of slaughter 
houses and the public health, subject to the regulation and 
control of the common council; but prohibited it from levy- 
ing taxes for any purpose. 

W hile this act increased the powers of the board of street 
commissiouers, it still kept it subject to and as a committee 
of the common council. It, however, conferred no addi- 
tional powers on the chairman. He still could only preside 
at meetings and sign orders, and that only in the mayor’s 
absence. 

Then came chapter <6 of the laws of 1879, the second sec- 
tion of which is as follows: 

* The board of street commissioners of said city and the 
chairman of said bvard shall have concurrent power with 
the mayor and common council of said city in the appoint- 
ment of inspectors and clerks of election, and shall have all 
other powers conferred by law upon said mayor and com- 
mon council, subject to the control of said common coun- 
cil, except the power of levying taxes, which they shall not 
have in any case whatever.” 

This statute also still continues the board and its chair- 
man subject to the control of the common council, and re- 
quires it to exercise its powers subject to that control. It 
withholds from them the very important power of levying 
taxes, which is still confided solely to the mayor and com- 
mon council, 

This statute, it will be observed, also, does not confer any 
additional powers upon the chairman of the board acting 
alone and as such chairman. It confers upon the board and 
the chairman, acting together and jointly, all the powers con- 
ferred by law upon the mayor and common council, acting 
together and jointly, except the power to levy taxes. 

Dillen’s Municipal Corporations, 3d Ed., p. 123-4, Day v. 
Green, 4 Cush., 433. 

The statute does not pretend to confer upon the chairman 
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any of those powers which the mayor exercises individ ually 
as the “ one principal officer” of the city. Its whole object 
and purport were simply to confer on the board and its 
chairman acting together and jointly, the joint powers of 
mayor and council acting together, and it makes even the 
exercise of these powers subject to the control of the com- 
mon council. 

So that the chairman of the board of street commissioners 
alone and as such, has no powers whatever, except in the 
mayor’s absence and then only the power to preside at the 
meetings of the board and sign orders. 

The Supreme Court of Wisconsin so decided in the City 
of Watertown imp. v. Robinson, 69 Wis.;2°0, and at page 
235 said: 

“ The person or officer upon whom this pretended service 
was made is the ‘chairman of the board of street commis- 
sioners,’ and sec. 2, ch. 46, Laws of 1879, prescribes the duties 
of such an officer in connection with said board, as follows: 
‘The Board of Street Commissioners of said city, and the 
chairman of said board, shall have concurrent power with 
the mayor and common council of said city in the appoint- 
ment of inspectors and clerks of election, and shall have all 
other powers conferred by law upou said mayor and com- 
mon council, subject to the control of said common council, 
except the power of levying taxes, which they shall not 
have in any case whatever.” This provision confers*upon 
the chairman alone none of the duties and powers of the 
mayor. In sec. 1, ch. 204, P.& L., Laws of 1871, are found 
the only other powers of the chairman. They are: ‘In case 
of vacancy in the office of mayor, and there is no president 
of the common council to act, said orders may be signed by 
the chairman of said board,’ etc. The mayor may preside at 
the meetings of said board, and they may elect a chairman 
who shall preside in his absence.” We can find no where 
that the chairman, as an officer, possesses any other powers 
or discharges any other duties of the mayor. His powers, 
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even in connection with the board of street commissioners, 
are special and strictly defined and limited, and ‘subject to 
the control of the common council,’ which consists of the 
mayor and aldermen. This officer falls far short of having 
the powers, duties or designation of the mayor, and he is 
neither within the terms or spirit of the law requiring such 
service to be made upon the mayor.” 

Thus it will be seen that there is an eminent propriety in 
requiring the delivery of a copy of the process to the mayor 
in suing the city. 

He is, by the charter made the “one principal officer ” of 
the city. Heis required to be elected annually at the annual 
city election by the people voting by ballot. He is clothed 
with all the powers usually conferred upon the head officer 
of municipalities. He was therefore the proper officer upon 
whom to require service to be made in order to sue the city. 

But not so with the chairman of the board of st-eet com- 
missioners. He is not elected by a vote of the people or at 
any election, or at any stated timg, but is chosen by the 
board at any time they may see fit. He has no power 
whatever, except in the absence of the mayor, and then 
only the power to sign orders and preside at the meetings of 
the board. He is therefore a very improper officer upon 
whom to require service to be made in order to sue the ciby. 

The argument of the learned counsel for the plaintiff in 
error is that the statutes creating the board of street com- 
missions, abolished the mayor and common council. - Bat 
those statutes are themselves a complete refutation of that 
argument. They everywhere recognize the continued ex- 
istence of the mayor and common council. The board it- 
self is formed out of a part (less than a quorum) of the 
council. Its meetings are to be presijled over by the mayor, 
and only in his absence by a chairman to be selected by the 
board. The board possesses some of the powers of the coun 
cil, but the most important of the powers to levy taxes, is 
specifically reserved to the council, and denied to the board. 
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Such powers as the board thus possesses, it can exercise 
only subject to the control of the common council. 


V. 


Even if delivery to the chairman subserves every purpose 
of a delivery to the mayor and accomplishes all the objects 
of the statute, yet it should not be held service on the city. 
The conclusive answer to the defendant in error’s argument 
here is, the statute requires it to be delivered to the mayor, 
and ita lex scripta est. | 

In Helmes et al. v. Chadbourne et al., Exs., 45 Wis., 60, 
service on minors under fourteen, living with [their mother, 
also a defendant, was attacked and held invalid on the sole 
ground that a copy of the process was not left with the 
mother as such for the infants, although a copy had been 
left with her as defendant and also with each infant. The 
court uses the strong language shown on pages 22 and 23 
of this brief. 

In Foster v. Hammond et al., 37 Wis., 185, the court used 
the following strong and pertinent language on the same 
subject: 

“tis said that the difference is immaterial; that one way 
is as favorable to non-resident defendants as the other. 
Perhaps so; but zta lex scripta est. We cannot sustain the 
statutory jurisdiction of the court below over the appellant, 
because the proceeding which was taken to acquire it, owt 
of the statute, may be as good as the proceeding prescribed 
in the statute, which was not taken.” 

Equally direct and positive is the language of the court 
on that proposition in Harrington v. Smith, 28 Wis., 43, and 
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lundt v. Sheboygan & Fond du Luc R. R. Co.,31 Wis., 451, 
heretofore cited. 

In Lehigh Valley Insurance Co. v. Fuller et al., 81 Pa. 
St., 398, service in certain cases was required to be made 
upon “ the agent or clerk of the defendant at the usual place 
of business of such agent or clerk.” The return showed 
personal service on the agent without showing that it was 
at his usual place of business or residence. It was held in. 
sufficient, the court saying: 

“The legislature has seen fit to provide that the service 
shall be at the usual place of business or the residence of the 
agent and in no other way. A personal service is not suf- 
ficient. W 4y, it is not our place to inquire. Ita lex scripta 
est.” 


VI. 


The affidavits considered in connection with the return 
make it clear that the service made was not the service pre- 
scribed by law. 

1. The only provision of law creating or providing for 
the election of Chairman of the Board of Street Commis- 
sioners, is sec. 1, ch. 204, private laws. of 1871, which, after 
creating the board, provides: **‘ The Mayor may preside at 
the meetings of said Board, and they may elect a Chairman 
who shall preside in his absence. This evidently contem- 
plates that the Board, at each svecessive annual organization 
thereof, shall elect one of its members Chairman to preside 
at all meetings held during its term from which the Mayor 
shall be absent. The member thus elected thereby becomes 
a permanent officer, whose tenure is limited only by the 
term of the board electing him. Once so elected, absence 
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of the Mayor from any board meeting during the term, 
ipso facto, makes him presiding officer of the meeting, with- 
out any new election. 

2. The affidavits show that Thomas Baxter never was 
such officer. As senior alderman of the 3d ward, he was a 
member of the board from April 10, 1882, to April 7, 1883, 
and in the mayor’s absence from certain meetings, was 
chosen chairman pro tempore to preside at those specific 
meetings only, but was never elected chairman of the board 
to preside at all meetings during the term from which the 


mayor should be absent. The distinction is between chair-. 


man of the board, and chairman of a meeting of the board, 
and is the same as exists between the president pro tempore, 
which the state and U. S. Senates are empowered to elect, 
and the senator named by the president of each of those 
bodies, in the absence of the president pro tempore, to per- 
form the duties of the chair temporarily, The former con 
tinues in office during the session, while the latter’s 
authority does not extend beyond a day’s adjournment. 

3. The affidavits further show that Baxter was not chair. 
man of the board-:in any sense on the 23d day of Decem 
ber, 1882. At the last meeting in November, 1882, Voss 
was elected chairman pro tempore to preside at that meet- 
ing. At the next meeting held December 4, Baxter was 
chosen chairman pro tempore solely to preside temporarily 
at that particular meeting, which, after the transaction of 
its business on that day, adjourned sine die. The next 
regular meeting was held December 18, but no quorum 
being present, it adjourned without transacting other 
business. Next a special meeting was held December 27, 
at which Baxter was chosen chairman pro tempore, solely 
to preside at that particular meeting, which adjourned 
sine die after transacting its business that day. No other 
meeting was held in December or after until January 15, 
1855. 


Bv each of these elections he became and continued 
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chairman only during the meeting at which it occurred. 
So that the adjournment of the meeting of December 4, 
“terminated his official position as chairman, which he did 
not again assume until December 27.” 

Robert’s Rules of Order, pages 102, 103, 110, 111. 


The adjournment put an end to the occasion for his 
acting (which was the meeting), and with it his right to act 
as chairman. 

Heyes v. Walters, 46 Ga., 386. 


Even if the service involved a power of the Mayor,a 
pro tempore chairman could not exercise it, because he is 
chosen for no such purpose, but only to preside at a partic- 
ular meeting. 

City of Jeffersonville et al. v. Patterson, 32 Ind., 140. 


Vil. 


The statute provides how service shall be made on a cor- 
poration having no officer known to the plaintiff upon whom 
service may by law be made. It is section 4240, R. 8S. 

While that section assumes to provide only when an at- 
tempt to commence an action shall be deemed equivalent 
to the commencement thereof within the meaning of the 
statutes of limitation, yet itis broad enough, we submit, to 
authorize service by publication in just such a case as this. 
Omitting words not affecting this case, it reads: 

‘An attempt to commence un action shall be deemed 
epuivalent to commencement thereof bs - ° 
when the summons is delivered with the intent that it 
shall be actually served, 9 : ° if a corporation 
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organized under the laws of this state be defendant, to the 
sheriff or proper officer of the county in which it shall be 
established by law, or where its general business is trans- 
acted, or where it keeps an office for the transaction of 
business, or where any officer, attorney, agent or other per- 
son upon whom the summons may by law be served, re- 
sides or has his office; or tf such corporation has no such 
place of business or any officer or other person upon whom the 
summons may by law be served, known to the plaintiff ” 
, ' to the sheriff or other proper officer of the county 
in which plaintiff shall bring his action. But such an at- 
tempt must be followed by the first publication of the sum- 
mons, or the service thereof within sixty days.” 

That is, an action against a corporation having no office, 
upon whom service may be made, known to the plaintiff 
shall be deemed commenced when the summons is deliv- 
ered with intent that it shall be actually served to the sher- 
iff of the county in which plai:tiff shall bring his action, 
followed by the first publication of the summons within 
sixty days. So that publication of the summons within 
sixty days after such delivery to the sheriff is, or shall be 
deemed equivalent to the commencement of an action 
against a corporation organized under the laws of this state 
and having no officer known to the plaintiff upon whom 
service may by law be made. 

Here then is astatute providing substantially how service 
shall be made upon a corporation under the very state of 
facts disclosed by the return in this case, and that is bv 
publication; and the method thus provided is of course ex- 
clusive of all others under the authorities already cited. 


GEO. W. BIRD, 
DANIEL HALL, 
Att’s for Def't in Error. 
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The plaintiff in another like case asserted and argued at 
the circuit, the two following additional propositions: 

1. That Rohr’s resignation could not take effect or cre- 
ate a vacancy in the mavor’s office until his successor was 
elected and qualified, and no successor having been elected 
and qualified, he was still mayor when served with pro- 
CCSS. 

2. That chapter 61, P. & L. Laws 1867, and sec. 2, chap. 
204, P. & L. Laws of 1871, relating to resignation of city 
officers, including mayor, linpair the obligation Of con- 
tracts, and are void as violating sec. 10, art. 1, of the Con- 
stitution of the United States, and section % of Wis. Biil of 
Rights. 

While we are satisfied neither of these propositions can 
be sustained either upon reason or authority, yet they may 
be of sufficient importance to justify argument here, and we 
mov deem it prudent, therefore, to submit our views upon 


them as follows: 


I. 


Rohr’s resignation took effect upon its filing with the 
city clerk, and, without any acceptance or other act, ipso 
facto, vacated the office of mayor. 


At the time the bonds were issued, all city officers were 
authorized by the statutes then in force, to resign. and their 
offices became vacant upon their making their resignation 
without acceptance or other act. This proposition we dis+ 
cuss more fully, giving authorities at pages ——— of this 
brief. It is sufficient for the present thus briefly to refer to 
it. 


il. The only ground upon which it is claimed the taking 
eftect of the mayor’s resignation, is deferred beyond its fil- 
ing with the clerk, is that by the charter, he is to hold his 
office for one year, ** and until his successor is elected and 
qualified,” and the effect of this last clause, it is claimed, is 
to prevent his vacating his office until the election and 
qualification of his successor. Hence we need discuss under 
this head, only the effect of this provision of the charter. 

The object of this provision. so generally found in statutes 
relating to official terms, is very well understood, It is not 
to restrict, hamper, restrain or in any way impede those 
officers in the exercise of any rights or privileges they may 
possess. It rather enlarges their rights, by lengthening in 
a certain contingency their official term. Its object is to 
simply stretch out an incumbent’s term until his successor 
is qualified, so as to prevent a vacancy, by the expiration of 
the official term. , 

Dillon on Munic. Corp. (3d Ed.), Sees. 217 to 221. 


In the contingency of the successor failing to qualify. 
this clause simply extends the incumbent's term beyond the 


definite time prescribed by the statute. [t does this and noth- 


.? 


ing more. It does not in any way interfere or pretend to 
interfere with his right to put an end to his term by resig- 
nation, before the time specifically named in the statute for 
its expiration. It might with as much force be said, that 
he was prevented from exercising his right of resignation 
because the statute limited his term to one year, for both 
provisions simply refer to and regulate the length of the 
official term, and nothing more. Thus under such construc- 
tion, no officer could, in any event, resign his office. 

The sole object of a resignation is to put an end to the 
official term before the time limited by law for its expira- 
tion. That is its purpose and only purpose. And it must of 
necessitv be exereised by some one ‘already in the office. 
Hence to say that the exercise of the right can terminate 
the incumbent’s official position only when that very thing 
itself is accomplished by the expiration of his term 
under the statute or the qualification of his successor, is 
destroving the right and effectually preventing the sole ob- 
ject of conferring it, | 

The statutory provision that certain officers are to hold 
their office until a specific time named ‘and until their 
successors are elected and qualified.” applies only when 
those officers have served out their full term as fixed by law, 
and has no application when they have resigned or other- 
wise vacated their office before the expiration of their full 
term of office. 

Baker v. Kirk, 33 ind., 517. 
Hyde ?. Siate. a2 Miss.. O65. 


These two cases are directly in point. They are center 
shots and ring the bell every time on this proposition. 


2. The resignation of a municipal officer takes effect im- 
mediately upon its receipt by the officer or authority en- 
titled to receive it. No acceptance or other action on the 


part of the latter, in the absence of a statute requiring it, 1s 
necessary to vacate the office resigned. 
State v. Mayor. etc., 4 Neb., 260. 
State v. Hanss, 43 Ind., 105. 
State v Fitts, 49 Ala., 402. 
Gates v. Delaware Co., 12 lowa, 405. 
United States v. Wright, 1 McLean, 509, 


A vacancy must exist before an election to fill it can be 
ordered. 
Dillon on Mun. Corp. (3d ed.), sec. 222. 
Lindsay v. Luckett, 20 Tex... 516. 
Biddle v. Willard, 10 Ind., 62. 
People v. Wetherell, 14 Mich., 48. 


Now then, if a resignation can create a vacancy only 
upon the election and qualification of a successor, then it 
would be impossible to create a vacancy at all by resigna- 
tion; because, until the vacancy in fact exists, the election 
of a successor cannot be ordered, and of course no successor 
could be elected. This consideration alone is sufficient to 
show that the taking effect of a resignation cannot be de 
ferred until the qualification of a successor. 

So that even without the statute of Is71, the resignation 
took effect and vacated the office immediately upon its be- 
ing filed with the clerk, without regard to any action of the 
council thereon. But in this case the resignation was duly 
accepted by the council and their acceptance duly entered 
on the record. So that there can can be no question that 
this resignation took effect when made, April 10, 1882 


3. The general statutes in force at and ever since the 
time the bonds were issued, provided that resignations 
should take effect upon being made to the proper authority.- 


Section 2, chap. 11, R.8., 1849, Sec. 2, Chap. 14, R. S.., 


IS58. and.Sec. 062. R. S.. 1878. provide as Tollows: 


«, 


.-, 


‘Every office shall become vacant on the happening of 
either of the following events, before the expiration of the 
ferm of such office”: 

|. The death of the incumbent. 

2. His resiqnation. 

5. His removal. 

4. His ceasing to be an inhabitant of this state, or, if 
the office be loeal. his ceasing to be an inhabitant of the 
district, county, town, city or village for which he shall 
have been elected or appointed, or within which the duties 
of his office are required to be discharged. 

5. His conviction of an infamous crime, or of any 
offense involving a violation of his official oath.” 


It will thus be seen by the very wording of the first clause 
of this section, that the object of a resignation is to create 
a vacancy in the office, or put an end to the incumbent's 
oficial life ** before the expiration of the term of such office,’ 
and is to create the vacancy ‘‘on the happening of the 
resignation.” It is likewise apparent that if the resigna- 
tion, When properly made, does not create a vacancy, then 
neither does the death, removal. ceasing to be an inhabit- 
ant, or conviction of the incumbent; but that in either 
event the vacancy does not occur until the expiration of the 
incumbent’s term or the election and qualification of his 
successor. Such a construction of the statute, we submit, 
could not be tolerated for a moment. 


But any possible doubt there might be as to when the 
mayor's resignation shall take effect. is removed by See. 2. 
chap. 204, P. & L. Laws, 1871, which provides: 

* The resignation of the mayor shall be in writing. 
directed to the common council or city clerk and filed with 
the citv clerk, and shall take effect from the time of filiia 
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This statute very properly recognizes the right of the 
mayor to resign as already existing, and simply regulates 
the manner of its exercise and the time of its taking effect. 

Here is the positive, unequivocal declaration of the legis 
lature that the resignation *‘ shall take effect from the time 
of filing the same.” With this positive statute before it, 
the court cannot say that it does not take effect until some 
indefinite time after, and the happening of some other 


event. 


It is certainly a proper exercise of legislative power to 
prescribe by statute when a resignation shall take effect. 
Whatever argument therefore might be constructed for 
plaintiff without the statute, the statute itself puts an end 
to all argument; for, ¢fa /ex scripta est. 

But there is another consideration that removes this 
question from all doubt. Sec. 6 of the charter (chap. 327, 
P. &. L. Laws 1856), provides: ** All elective officers, except 
justice of the peace and aldermen, shall, waless otherivise 
provided, hold their respective offices for one year and until 
their successors are elected and qualified.” Sothatif it was 
otherwise provided, the mayor did not hold his office for one 
year or until his successor was elected and qualified. It was 
so otherwise provided by see 2, chap. 11, R. S., 1849, which 
provided that his office should become vacant upon the hap- 
pening of his resignation. 

Thes words, ‘unless otherwise provided.” mean not only 
as. was then otherwise provided, but as might there- 
after be otherwise provided. They are in themselves a 
reservation to the legislature of the right to change and 
further regulate the mayor’s tenure of office. 


— 


a 


~] 


II. 


Neither chap 61, P. & L. Laws 1867, nor see. 2, chap. 
204, P.& L. Laws 1871, violates sec. 10, Art. 1, Constitu- 
tion of United States, or see. 9, Bill of Rights of Wis- 
consin, 


1. The only ground upon which it is claimed these 
statutes conflict with the constitutional provision cited is, 
that at the time the bonds were issued, the mayor of the 
city of Watertown was not authorized by law to resign his 
office, and that conferring upon him that right after the 
issuing of bonds, impaired the obligation of the contract. 
If, therefore, the mayor was authorized to resign at the 
time the bonds were issued, it is very clear these statutes 
do not conflict with any provision of the constitution; and 
we now proceed to show that he was authorized by law to 
resign at the time the bonds were issued and ever since the 
city was first chartered. 


(a.) By the Common Law the mayor was so authorized 
to resign his office. 

All municipal officers were authorized to resign at com- 
mon law; but the resignation did not take effect until it was 
accepted. In this case the proofs show a full and complete 
acceptance by the council before the resignation of the 
junior aldermen. Hence, not only was the mayor in this 
case authorized to resign by the common law at the time 
the bonds were issued, but the proofs show a full and com- 
plete common law resignation, including the formal accept- 
ance thereof entered upon the record. 

Dillon Mun. Corp. (3rd ed.), Sec. 224 and cases cited. 

Where no particular mode is prescribed, neither the res- 
ignation nor acceptance thereof need be in writing or in 
anys particular form of words. The acceptance may De by 


entry in books, by vote or resolution, or by treating the 
place as vacated. 
Dil. on Mun. Corp. Sec. 224, last clause and note to 
same. 
Also note 4 to Sec. 224, page 249. 
‘age v., People, 50 LIit., 432. 


So that a common law resignation is complete without 
any writing, if only there be declared by words a present 
intent and desire on the part of the officer to resign, and the 
acceptance is evidenced by any word or act on the part of 
the accepting authority. | 

(b.) By the statutes then existing the mayor had full 
authority to resign at the time the bonds were issued. 

Sec. 1 of Chap. 11, R. 8., 1849, provides: 

‘* Resignations shall be made as follows: 

l. By the governor and lieutenant governor to the legis- 
lature. : 

2. By other state officers to the governor. 

3. By senators and assemblymen to the presiding officer 
of their respective houses, who shall immediately transmit 
the same to the povernor, and to the revernor during the 
recesses of the legislature. 

4, by ali other officcrs who hold fhe offices by election 
except officers elected at town meetings, fo fhe officer or 
ofjicers respectively authorized by law to order a special 


election to fill such offices respectively.” 


This section has remained in force since 1849, 
Sec. 1, Chap. 14, R. S. 1858. 
Sec. 961, R. S., of 1878. 


Here is the direct statutory authority for a// officers to re- 
sign. And * all other officers” mentioned in the above sub- 
division 4, includes the mayor and aldermen of the city of 
Watertown. The exception of town officers OnLY makes 


this the more clear. Lapressio unius est exclusio alterius. 


Then, See. 2, Chap. 11, R. S., 1849, provides that “every 
othice shall become Vacant on the happening of either of 
the following events before the expiration of the term of such 
office: 1. The death of the incumbent. 2.. His resigna- 
tion,” ete. 

it will be noted that by this section ** every office " eo 
become vacant before the expiration of the term by the 
happening of, among other things, the resignation of the 
incumbent. ‘* Hvery office” includes all city offices, and the 
officers of the city of Watertown. if there could bea pOssl- 
ble shadow of a doubt on this subject, it is removed by sub- 
division + of said See. 2. which provides that a vacancy 
shall be created by the incumbent's ** ceasing to be an in- 
habitant of the state, or 7f the office be local, his ceasing 
to be an inhabitant of the district, county, town, cily, or 
village for which he shall have been elected or appointed, 
or within which the duties of his office are required to be 
discharged.” 

This statute, in substantially the same form as it appears 


in the revision of 1849, has remained in force up to the pres- 


ent time. 
Sec. 2, Chap. 14, R. 5S. of 185s. 
Sec. $62. R. S. of 1878 


Here this first section authorizes every elective officer to 
resign by making’ his re ignation ** to the officer or othecers 
4.2 . > . ? * d “| " pr vr * - 
PeSpeccuilve ly authorized La law to order a special election Lo 
fill such offices respectively.” Then the second section 

\ . a2 ‘4. = ‘ : 77 i 
declares. what effect a resienation so made shall have: 
if shall Vacate the othee, “Krery office shall become 
vacant on the happening of either of the following events 
before the expiration of the term of such office. 1. The 
* i}, . +} . - ? . +) Hf " : oe " fa } a? “we (‘: ’ 
death of the incumbent, oe iS PreSiGCnualion, &C., an 
* ° < ola< _ ‘ +> ‘ . ‘ x ‘ . . 
it he doubted ror a Moment WHat resiguation is meant here 
it can be no other than that already prescribed in the pre- 
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designate d. one not requiring any acceprance or any other 
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act to give it validity. - so that the statutes in force at 
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the time the bonds were issued, not only authorized all 
city officers to resign, but provided the offices should be- 
come vacant upon the officers making their resignations to 
the authorities named. No acceptance or other act was 
required to vacate the office. But the mere making of the 
resignation by the officer, ipso facto, vacated the office. 


Under each of these revisions of the laws of Wisconsin 
the resignations of all officers other than state, legislative 
and town, were required to be made to the officer or of- 
ficers authorized to call a special election to fill the va- 
ecancy. The common council in the city of Watertown is 
the *‘ officer or officers” authorized by the charter to call 
special election to fill vacancies in the office of mayor or 
alderman. 

Sec. 40, Chap. 45, P. & L. Laws, 1853. 
Sec. 7, Chap. 327, P. & L. Laws, 1856. 
Sec. 7, Chap. 233, G. L., 1865. 

Sec. 2, chap. 204, P. & L Laws, 1871, requires the mayor's 
resignation to be made to the common council or city clerk. 
This statute therefore so much inveighed against by the 
plaintiff does not change the law governing the resigna- 
tion of mayor of the city of Watertown in any material 
respect from what it was at the time the bonds were issued. 
Hence there can be no possible reason for holding that stat- 
ute void. 


2. The charter provided in express terms that it might 
‘* be amended, altered or repealed by the legislature.” 
Sec. 58, Chap. 45, P. & L. Laws, 1853. 
This is simply a re-expression of the same reservation of 
power by the legislature contained in sec. 1, art. 11, Con. of 


Wis. 


1] 


The doctrine is well settled that where this right is re- 


served, either inthe charter, constitution or general law, 
its exercise cannot be urged by any person, creditor, or 
otherwise, as impairing the obligation of a contract. The 
act of 1871 was simply an amendinent to the charter, and 
comes within the principle here asserted. 
an Sherman v. Smith, 1 Black, 587. 
Pennsylvania College Cases, 13 Wallace, 190. 
Miller v. State, 15 Wallace, 478. 
Holvoke Co. v. Lyman, 15 Wallace, 500, 
Oleott v. Supervisors, 16 Wallace, 678. 
West Wis. R. R. Co. v. Supervisors, 35 Wis., 257. 
Attorney-Gen. v. R. R. Co.'s, 35 Wis., 425, from page 
7 562 to 57%. 

In these two cases in 35 Wis., the cases on this subject 
are collated and commented on with the utmost discrimina- 
tion and judgment. 

<< 


This rule applies not only to the original corporators and 
corporation, but to all creditors and other persons who have 
entered into contract or other relations with them. 

In Tomlinson v. Jessup, 15 Wallace, 454, a stockholder in 
a railroad company, incorporated in 1851 by the state of 

, South Carolina, filed his bill awainst certain of the state of- 
ficers to enjoin them from levying a tax upon the property 
of the road. At the time, a general law of the state pro- 
vided that every charterof a corporation might be amended. 
altered or repealed by the legislature. In 1855 the charter 
was amended by exempting from taxation the company’s 
stock and real estate. The constitution of the state, adopted 

—_ in 1868, subjected the property of corporations to taxation, 
and, pursuant to subsequent iegislation, the stock and 
property of the railroad company was taxed. It was 
claimed that this legislation impaired the obligation of the 


fy 
contract, not only between the state and the company, but 
also between the company and its stockholders. On this 
latter point the court says: 

“Tt is true that the charter of the company, when ac- 
cepted by the corporators, constituted a contract between 
them and the state, and that the amendment when ac- 
cepted, formed a part of the contract from that date, and 
was of the same obligatory character, and it may be 
equally true, as stated by counsel, that the exemption from 
taxation added greatly to the value of the stock of the com- 
pany, and induced the plaintiff to purchase the shares held 
by him. But these considerations cannot be allowed any 
weight in determining the validity of the subsequent taxa- 
tion. . The power reserved by the state by the law of 184! 
authorized any change in the contract, as it originally ex- 
isted or as subsequently modified, or its entire revocation. 
The original corporators, or subsequent stockholders, took 
their interests with knowledge of the existence of this 
power, and of the possibility of its exercise’at any time, in 
the discretion of the legislature. The object of the reserva- 


tion, and of similar reservations. in other charters, is to 


prevent a grant of corporate rights and privileges in a form 
which will preclude legisiative interference with their exer- 
cise, If the public interests should at any time require such 
interference. It is a provision intended to preserve to the 
state contro! over its contracts with its corporators, which, 
without that provision would be irrepealable, and protected 
from any measure affecting its obligations.” 


In West Wisconsin R. R. Co. v. Supervisors, 35.Wis., 256 


} 


the company had sold several million dollars of its bonds 


secured by mortgage on its lands, mainly by reason of the 
exemption of lands from taxation. Afterwards the act ex- 
empting the lands was repealed, and it was claimed this 
act impaired the obligation of the contract between the 
company and the bondholders. But the court says on page 
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271: ‘ The original corporators, or subsequent stockhold- 
ers, or bondholders, took their interests with knowledge: of 
the existence of this reserved right on the part of the state 
of repealing the exemption acts, and of the possibility of 
its exercise at any time in the discretion of the legislature. 
A repeal of the act of incorporation would likewise effect 
the value of the bonds and of the security. But this con- 
sideration could have no weight in determining the ques- 
tion whether the legislature might not revoke or change its 
own grant of corporate rights. Suppose the provision ex- 
empting the lands from taxation for ten years, on condition 
that the company should complete its road in two years, 
had been included in its charter, would this render the 
charter any more sacred or inviolable, or place it beyond 
the reach of the reserved power contained in the constitu- 
tion? It seems to us very plain that it would not. The 
whole charter would still be subject to revocation or al- 
teration at the will of the legislature, and the fact that the 
rights of bondholders would be incidentally affected by the 
ecercise of this power on the pari of the legislature could 
make no difference. The matter would still be within the 
control of the legislature, although that result might fol- 
low from its act withdrawing the corporate grant. 


In Attorney General v, R. R. Co, 35 Wis., 425, defend- 
ant’s charters granted them expressly the power to take 
toll without any express limitation. Afterwards chapter 
(03, of the Laws of 1874, was passed, fixing maximum rates 
of toll for defendants, and much less than they had before 
charged, The proof showed defendants could not operate 
their roads under this act and pay their operating expenses 
and any interest to their bondholders or dividends to their 
stockholders. Hence it was claimed the act of 1874 im- 
paired the obligation of the contract between the companies 
and their bondholders. But the court on this point says (p. 


& a 


578): ** Of the same type ts the argument that chapter 273 


[4 


violates the contracts of these defendants with their credit- 
ors. This position appears to us to rest in the absurdity 
that the mortgagor can vest in his mortgagee a greater es- 
tate than he had himself. Perhaps the statute may lessen 
the means of payment of the defendants. So would a fine 
for homicide, under the police power of the state. But to 
lessen the means of payment of a cantract is not to impair 
the obligation of the contract. These defendants took their 
franchises, and their creditors invested their money, sub- 
ject to the reserve power, and suffer no legal wrong when 
that is exercised.” 

Hence when the plaintiffs purchased the bonds of the city 
of Watertown they did so with full knowledge and in view 
of the fact that the legislature had reserved the power to re- 
peal, alter or amend any provision of the city charter. 
That reserved power was as efficacious and binding on the 
plaintiffs as if it had been recited in the bonds themselves, 
and thereby in fact became a part of the contract between 
the plaintiffs and the city. The plaintiffs cannot, therefore, 
cemplain at the exercise of a power their contract in effect 
provides may be exercised, ** and suffer no legal wrong 


when that is exercised.” 


3. But without the reserved power of the legislature and 
the fact that the right to resign co-existed with the issue of 
the bonds, still the statutes complained of did not violate 
the constitutional provision relating to the impairment of 
contracts. , 

These statutes (the last clause of section 1, chap. 61, P. & 
L. Laws of 1867, and last clause of section 2, chap. 204, P. 
& L, Laws of 1871), recognizing the right to resign as exist- 
ing, simply regulate the manner of its exercise, and declare 
when the resignation shall take effect. But concede the 
broader construction that they confer the right to resign, as 
claimed. by plaintiff, and the same result follows. The 
right or power of city officers to resign does not form any 
part of the obligation of the contract between the city and 


—— 
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its creditors. No court has ever yet held or even intimated 
that the constitutional provision exteuded so far as to pre- 
vent state legislatures conferring upon the officers of munic- 
ipal corporations of their own creation the right to resign, 
regulating the manner of making such resignations, and 
declaring when they shall take effect. State legislatures 
may confer upon officers of municipal corporations addi- 
tional rights and privileges, and impose upon them addi- 
tional duties without incurring the imputation of impairing 
the obligation of contracts. It is only when they fake from 
those officers powers and privileges already possessed by 
them, not when they increase those powers and privileges, 
that there can be the least shadow of cause for complaint. 
The idea that conferring on these officers additional powers 
and privileges, all usual and reasonable in themselves, is a 
violation of the constitution, is monstrous doctrine as it 
seems to us. | 

The city enters into numberless contracts each year for 
the construction and repair of its streets and sidewalks, its 
bridges, school houses and engine houses, and other neces- 
sary things. And yet, is it te be held that the making of 
either one of these contracts strips the legislature of the 
power to authorize the mayor to resign? It seems to us 
clearly not. The regulation of such internal municipal 
concerns does not come within the interdict of the constitu- 
tion. 

In Perkins v. City of Watertown, 5 Biss., 320, it was urged 
that as the original charter provided service might be made 
upon the mayor or clerk, a subsequent statute passed after 
the issue of the bonds, requiring it to be upon the mayor 
alone, impaired the obligation of the contract and was void. 

sut the court held it was not and said: ‘* It was urged that 
by the original charter service of process might be upon the 
mayor or clerk, and that the legislature could not alter the 
charter in that respect after the issue of the bonds. That 
point we do not think well taken. It was not a part of the 
contract in any sense, and the legislature could prescribe a 
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different mode without impairing the obligations of the 
contract.” 


But these statutes do not even injuriously effect.the rem- 
edy, much less impair the obligation of the contract. 
Von Baumbach v. Bade et. al., 9 Wis., 559. 
State v. Hundhausen, 23 Wis., 50s. 7. 
State v. Hundhausen, 24 Wis., 196. ‘38 


These Statutes must be held valid under the principle an- 
nounced by the supreme court of the United States in the 
following cases: ; 
Louisiana v. New Orleans, 102 U. S., 203. 
Greenwood v. Freight Co., 105 U. S., 13. . ¢ 
In Re Penniman, 103 U. S:, 714. 


4. The foregoing considerations also show that these 
acts are not in violation of Sec. 9 of the Wisconsin Bill of 
Rights, as like rules of construction apply to it and the pro- 
vision of the U.S. Con. relating to the impairment of the 
obligation of contracts. We shall therefore enter into no 
separate argument on that section here. 


fl. r 


But that the statutes complained of are valid, and that 
the resignation of the city officers take effect from the time 
of the filing thereof, is res adjudicata in this court, 

In the case of Rees v. Cityof Watertown, 19 Wall., 107, 


a peremptory writ of mandamus was issued from the United } 


States circuit court for the District of Wisconsin. command- 


ing the Mavor and aldermen of the city to levy a tax to pay 


a judgment against the city on its railroad bonds. [tn Ls 
A majority of 


alias writ was issued, and in 1570 pluries. 


ly 


the aldermen resigned in each ‘nstance after the writ was 
issued and before it was served, except that they did not 
resign in 1869 until after the alias writ was served upon 
them. 

The circuit court held the resignations valid in each in- 
stance, and that a majority of the aldermen having thereby 
vacated their offices, it was powerless to order the remain- 
ing minority to levy the tax. 

In 1872 a bill was filed in that case, which came here on 
writ of error, to have the marshal appointed to levy the 
tax. The plaintiff set up among other things his efforts to 
collect his judgment by mandamus, and how they had been 
thwarted by the city officers resigning, and among other 
acts complained of in the bill is Chap. 61, P. & L. Laws 1867, 
which it alleges *‘ provides that any officer may resign by 
a writing addressed to the mayor, and that such resigna- 
tion shall take effect from the time of filing the same.” It 
was then claimed that these acts had destroyed plaintiff's 
remedy at law by mandamus, and the equitable powers of 
the court were invoked to appoint the Marshal to levy the 
tax. Yet this court held that notwithstanding these stat- 
utes and the artifices and devices of the defendant: ‘* The 
remedy is in law and theory adequate and perfect. The 
difficulty is in its execution only. The want of a remedy 
and the inability to obtain the fruits of a remedy, are quite 
distinct, and yet they are confounded in the present pro- 
ceeding.” And the court there decides the case upon the 
theory that the statute providing for the resignation was 
valid. 

Rees v. City of Watertown, 19 Wall, 107. 


‘3 ARGUMENT ON MOTION TO DISMISS 
WRIT. 


DEFENDANT 


This court has no jurisdiction of the cause for the reason 
that the order of the Circuit Court (page 67) setting aside 
the judgment, is not a “ final judgment” within the mean- 
ing of the statute (Sec. 6¥1, R. 5S.) authorizing the court to 
review such judgments upon writs of error, and the writ 
should therefore be dismissed. 

The rule for determining whether a judgment or decree 
is final within the meaning of the statute is stated by this 
court as follows: 


“The rule is well settled and of long standing, that a judg- 
ment or decree, to be final, within the meaning of that term 
as used in the Acts of Congress giving this court jurisdic- 
tion on appeals and writs of error, must terminate the liti. 
gation between the parties on the merits of the case, so that 
if there should be an affirmance here, the court below would 
have nothing to do but to e xecute the ju dyment or decree 
it had already rendered. 

If the judgment is not one that disposes of the whole 
Case upon the merits, it is not final ” 


Bostwick, Receiver, etc., et al. v. Brinkerhoff, 
Otto, 
The many cases in this court establishing that rule are 
cited in that case and need not ve repeated here. 


Did the order setting aside the judgment “ terminate the 
litigation between the parties on the merits of.the case ?” 
It seems to us not. The merits of the case were not at all 
involved in that order or in the determination of the court 
resulting in it. The order is in no sense a judgment, final 
or interlocutory, but is simply an interlocutory order, leav- 
ing the plaintiffs to take further proceedings in the court 
below to “ termin: “ the litigation between the parties on the 
merits of the case.” 


Dainese v. Kendall. 119 U. S.. 53. 
Parsons v. Robinson. 122 U.S.. 112 


Burlington, C. R., etc., Railway Co. v. Simmons, 12: 


U. S., 52. 
Benjamin v. Dubois, 118 U.S... 46. 
Lowisiana Bank v. Whitney, 121 U. S., 284. 


a 
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We are aware that this court holds that a decision that 
terminates the litigation on the merits will be held a final 
judgment, though it be technically designated an interlocu- 
tory order. It was so held in The Board of Commission- 
ers of Tippecanoe County v. Lucas, 3 Otto, 108. But there 
the order in fact dismissed the complaint on the merits and 
left nothing further to be done in the lower court, and for 
that reason this court held the decision, when reduced to 
form and entered in the records of the court, a final jueg- 


ment subject to review here. 


GEO. W. BIRD, 
DANIEL HALL, 
Attys. for Deft. in Error. 
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HENRY AMY ET AL. VS. THE CITY OF WATERTOWN. 1 


1 Stipulation. 
In the Supreme Court of the United States. 


Henry Amy and Gustavus Hoppenstrept, 
Plaintiffs in Error | a 
' > Original No. 197. 


vs. 
City or WATERTOWN, Defendant in Error. 


It is stipulated by and between the parties to the above cause 
that the clerk of this Court need not print the whole record, but 
shall print in lieu thereof the following abstract, which is hereby 
stipulated to be a true and correct abstract of the record, and to 
contain what is necessary to be considered on the hearing of this 
case. 

FINCHES, LYNDE anp MILLER, 
ya for Plaintiffs in Error. 
DANIEL HALL, 
Attorney for Defendant in Error. 


2 Supreme Court of the United States. 


Henry Amy and Gustavus Hoppenstent, Plaintiffs in Error, 
v8. 
City oF WarertToWN, Defendant in Error. 


On the 19th of June, 1883, a bond was filed and a precipe for 
summons was filed in the suit of Henry Amy and Gustavus Hop- 
penstedt, as plaintiffs, against The City of Watertown. The pra- 
cipe is as follows: 


Prxcipe for Summons. 


The clerk will issue summons for money demand for the sum of 
four thousand two hundred dollars, together with interest on $3,000.00 
of that sum from and since January Ist, 1877, at seven per cent. 
per annum, and also with interest on $120 thereof from and since 
January Ist, 1872, at seven (7) per cent. per annum, and also with 
interest on one hundred and twenty dollars ($120) thereof from and 
since July Ist, 1872, at seven per cent. per annum, and also with in- 
terest on one hundred and twenty dollars ($120) thereof from and 
since January Ist, 1873, at seven per cent. per annum, and also with 
interest on one ae and twenty dollars ($120) thereof from 

nd since July Ist, 1873, at seven per cent. per annum, and 

30 with interest on one hundred and twenty dollars ($120) 

ereof from and since January Ist, 1874, at seven per cent. per 

inum, and also with interest on one hundred and twenty dollars 
120) thereof from and since July Ist, 1874, at seven per cent. per 
annum, and also with interest on one hundred and twenty dollars 
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($120) thereof from and since January Ist, 1875, at seven per cent. 
per annum, and also with interest on one hundred twenty dol- 
lars ($120) thereof from and since July Ist, 1875, at seven per cent. 
per annum, and also with interest on one hundred twenty dollars 
($120) thereof from and since January Ist, 1876, at seven per cent. 
yer annum, and also with interest on one hundred and twenty dol- 
lors ($120) thereof from and since July Ist, 1876, at seven per cent. 
per. annum, together with costs and disbursements, and make the 
same returnable in accordance with law. 
FINCHES, LYNDE anp MILLER, 


Plaintijjs’ Attorneys. 


P. O. address, 102 Wisconsin street, Milwaukee, Wis. 
On the same day summons was issued in the following form: 


3 Summons. 


The President of the United States of America to said defendant : 

You are hereby summoned to appear within twenty days after 
service of this summons, exclusive of the day of service, and defend 
the above-entitled action in the court aforesaid; and in case of 
your failure so to do judgment will be rendered against you accord- 
ing to the demand of the complaint, which will be filed in the office 
of the clerk of this court at the city of Madison; and you are also 
required to file your answer in said action in the office of the clerk 
of this court, at the city of Madison, within the time above specified. 

The marshal of said district is hereby commanded to serve this 
summons and make due return thereto. | 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, at the city of Madison, in the 
said western district of Wisconsin, this 19th day of June, in the 
year of our Lord one thousand eight hundred and eighty-three, and 
of the Independence of the United States the one hundredth and 
seventh. 

Fk. M. STEWART, Clerk. 
FINCHES, LYNDE & MILLER, 
Plaintiffs’ Attorneys. 


P. O. address, 102 Wisconsin street, Milwaukee, Wis. 


The marshal served the same and made the following return of 
service : 


Marshal’s Return of Service. 


Served the \ ithin summons on the City of Watertown by deliv- 
ering a copy thereof to Henry Bieber, city clerk, and also a copy 
thereof to Chas. H. Gardner, city attorney, and also a copy thereof 
on Fred. Kusel, the last elected chairman of the board of street com- 
missioners of said city, this 26th day of June, 1883, the office of 
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mayor of said city being vacant and there being no president of 
the common council nor presiding officer thereof in office. 
F. W. OAKLEY, Marshal, 
By W. 8. MAIN, Deputy. 


Notice of Appearance. 


Please take nctice that we are retained by and appear for the de- 
fendant, The City of Watertown, in the above-entitled action, and 
we demand that a copy of the plaintiffy complaint therein be served 
upon us, at the office of Hall & Skinner, in the 4th ward of the city 
of Watertown, Jefferson Co., Wisconsin. 

Yours, &c., GEO. W. BIRD anpb 
DANIEL HALL, 
Attorneys for Defendant. 
P. O. address, Watertown, Wis. 


Dated Watertown, Wis., July 14th, 1883. 


To Mess. Finches, Lynde & Miller, attorneys for plaintiffs. 


Endorsed: Due service of the within notice and demand admitted 
this 16th day of July, A. D. 1883. Finches, Lynde & Miller, plain- 
tiffs’ attorneys. 


4 The following complaint was filed on the 25th day of July, 
A. D. 1883, of which the following is an abstract : 


Abstract of Complaint. 


Henry Amy and Gustavus Hoppenstedt, the two plaintiffs above 
named, complaining of the City of Watertown, the above-named de- 
fendant, respectfully show to the court and allege as follows, to wit: 

First. That they, the said plaintiffs, were at all the times herein- 
after mentioned and still are copartners in trade, doing business 
under the firm name and style of H. Amy and Co., and that each 
of said plaintiffs was at all the times hereinafter mentioned and still 
is a resident and citizen of the city of New York, State of New York. 

Second. That the above-named defendant, The City of Watertown, 
at the time of the issuing of the obligations hereinafter mentioned 
was andever since then has been and now is a corporation municipal, 
duly created and organized under and by virtue of the laws of the State 
of Wisconsin and existing in said State and under the laws thereof, 
and that the same was by the laws of said State duly and fully au- 
thorized and empowered to issue the obligations hereinafter set forth 
and to bind itself thereby. 

Third. That said defendant, The City of Watertown, on the first 
day of June, 1856, made, executed under seal, issued, and de- 
livered in full conformity to law its certain written obligation or 
rromise to pay, which, before delivery, was signed by its mayor and 
~ its clerk, and was in the words and figures as follows, to wit: 
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No. 115. UNITED STATES OF AMERICA. $1,000. 
STATE OF Wisconsin, City of Watertown. 


Issued to aid in the construction of the Watertown and Madison R.R. 


Know all men by these presents that the City of Watertown is 
justly indebted to and promises to pay Wm. B. Hibbard or bearer 
the sum of one thousand dollars on the first day of January, A. D. 1877, 
at the Bank of North America, in the city of New York, together 
with interest thereon at the rate of eight per cent. per annum, pay- 
able semi-annually, on presentation and surrender of the annexed 
interest warrants or coupons at said bank. For the payment of 
principal and interest the faith and credit of said city of Watertown 
are inviolably and irrevocably pledged. 

This bond is one of a series of two hundred, of the same amount, 
tenor, and date, issued in conformity with an act of the Legislative 
Assembly of Wisconsin and ordinances of the city of Watertown. 

In witness whereof the common council of the city of Water- 
5 town hath hereunto caused to be affixed the corporate seal of 
said city and these presents to be signed by the mayor and 
countersigned by the clerk of the common council of said city this 
first day of June, A. D. 1856. 
[Seal of the City of Watertown, Wisconsin. ] 
WM. CHAPPELL, Mayor. 
SAM’L BAIRD, Clerk. 


(Then follow two other bonds exactly alike, except numbered 40 
and 183, respectively.) 

Said plaintiffs further allege as a first cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the Ist day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1872, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 40, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 40, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
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day of January, 1872, which said plaintiffs claim and demand judg- 
ment therefor. 

(Here follow similar statements of causes of action on exactly like 
coupons on said three bonds above mentioned for the semi-annual 
interest due July Ist, 1872, and January Ist, 1873, and each half 
vear thereafter, down to and including July Ist, 1876.) 

Said plaintiffs farther allege, as a thirty-first cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, on or about the first day of June, 1856, made 
and executed under its corporate seal, signed by its mayor and 
countersigned by its clerk, its negotiable bond, No. 115, bearing date 
on that dé ay, wherein and whereby , for value received, it promised to 
pay to Wm. b. Hibbard or bearer one thousand dollars at the Bank of 
North America, in the city of New York, on the first day of January, 

1877, together with interest thereon at the rate of 8 per cent. 
6 per annum, payable semi-annually on presentation of the 

interest warrants or coupons hereto annexed; that a true copy 
of said bond No. 40 is above set out in full. 

That said bond was, at abont the date thereof, delivered by said 
defendant to the payee therein named, and the same was afterwards 
and before the maturity thereof sold for value by said payee in the 
money market of the country, and that said bond was afterwards 
sold and delivered by the bearer and owner thereof to the plaintiffs, 
who are now its lawful holders and owners; that said defendant has 
not paid the same, and that there is now due to the plaintiffs thereon 
from the defendant the sum of one thousand dollars, with interest 
thereupon, at seven per cent., from the Ist day of January, 1877, 
which said plaintiffs claim and demand judgment therefor. 

(Here follow like statements of causes of actions on said other two 
bonds, Nos. 40 & 183.) 

Wherefore plaintiffs demand judgment against oaid defendant, 
The City of W atertown, for each bond and coupon separately from 
the time it became due, with interest, and for the costs and disburse- 
ments. 

On the 10th of August, 1883, the defendant served and filed the 
following answer: 


Answer. 


The answer of the above-named defendant to the plaintiffs’ com- 
plaint herein, by George W. Bird and Daniel Hall, its attorneys, 
respectfully shows unto this hon. court: 

First. That, answering said complaint and as its first defense 
thereto and to the whole of said action, the said defendant denies 
that it has any knowledge or information sufficient to form a belief 
as to whether the bonds mentioned in the said complaint were, or 
any or either of them was, before maturity thereof, or at any other 
ane, sold for value or otherwise by the payee named therein, 

- by any one else, in the money market of the country, or that 
mec bonds were, or any or either of them was, afterwards, or at any 
time, sold or delivered by the bearer or owner thereof to the plain- 
tiffs, or that the plaintiffs are the owners or holders of said bonds 
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or interest warrants or coupons mentioned in the said complaint or 
of any or either of them. 

Second. And further answering said complaint, and as a second 
defense thereto and to the whole thereof, the said defendant alleges 
and avers that the said several causes of action stated in said com- 
plaint did not, nor did any or either of them, accrue within the six 
years next before the commencement of this said action, and that 
none of the causes of action alleged in said complaint accrued 
within six years before the commencement of this action, and that 
this action was not commenced within the six years after the same 
accrued, limited by law for the commencement thereof, and is barred 
by the statute of limitations of the State of Wisconsin. 

Wherefore this defendant demands that said action be dismissed 
and that it may have judgment for costs herein. 

DANIEL HALL, 
GEO. W. BIRD, 
Def’t’s Attorneys. 
7 (This answer was duly verified.) 


On the 21st day of August, 1883, plaintiffs served and filed the 
following amended complaint: 


Amended Complaint. 


Now come the above-named plaintiffs, by Finches, Lynde & 
Miller, their attorneys, and amend, as of course, their complaint 
heretofore served in the above-entitled cause by making the follow- 
ing additions thereto, to wit: 

First. After paragraph fifth of said complaint add the following 
allegations: 

Said plaintiffs allege, on-information and belief, that the said de- 
fendant, The City of Watertown, and the officers, agents, and citi- 
zens and residents of said city did, subsequent to the first day of 
March, A. D. 1873, conspire together and with each other, and ever 
since have conspired together and with each other, for the purpose 
and with the preconceived intent and design to defraud these plain- 
tiffs and all other owners and holders of the bonds and coupons to 
such bonds issued by said city, and to prevent these plaintiffs and 
the other holders and owners of said bonds and coupons from ob- 
taining the service of process on said city. 

Said plaintiffs further allege, on information and belief, that each 
year since the first day of March, 1873, a mayor of said city was 
elected, as required by law, but said mayor each year, with the intent 
and design as aforesaid, qualified as hereinafter mentioned and im- 
mediately thereafter placed his resignation in the hands of the city 
clerk of said city, to be filed by him in case of emergency, and to 
take effect accordingly. 

Said plaintiffs further allege, on information and belief, that each 
year since the first day of March, 1873, after the mayor and mem- 
bers of the common council had been elected, they and each of them 
failed to qualify until they had assembled together in a secret place 
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with locked doors, unknown to the people at large and to these plain- 
tiffs, and with persons on watch to inform them of the approach of 
any person or persons, and then and there, if unmolested, the mayor 
and the members of the common council, qualified as required by 
law, transacted for said defendant city certain necessary business, 
and thereafter immediately filed with the city clerk of said city their 
respective resignations, to take effect immediately, and which resig- 
nations went immediately into effect. 

Said plaintiffs further allege that since the first day of March, 
1875, they have employed attorneys and agents for the purpose of 
ascertaining who was the mayor or acting mayor or chairman of 
the common council or chairman of the board of street commis- 
sioners and for the purpose of having process served on said city ; 
but owing to said conspiracy, as these plaintiffs are informed and 
believe, since the first day of March, 1873, there has been no mayor 
of said city except each year for a few hours at such secret and con- 
cealed meetings, and the common council of said city, with the said 
fraudulent intent and design, has failed each year to elect a chair- 
man of said common council, and since said last-mentioned date 
there has been no person who was acting mayor and no chairman 

of the board of street commissioners. 
8 Said plaintiffs further allege that, notwithstanding they 

have used due diligence and have hired attorneys and agents 
fur the purpose of having process served on said city, they have been 
unable to this date to serve or have served the summons in this 
action on the mayor of said city or on that person who by law should 
exercise the functions of mayor of said city. 

FINCHES, LYNDE & MILLER, 
Plaintiffs’ Attorneys. 


(This amended complaint was duly verified.) 


9 The following amended answer, verified December 28, 1883, 
was duly filed upon January 16th, 1884: 


A mended A nsiwer. 


The City of Watertown, the defendant above named, by its attor- 
neys, George W. Bird and Daniel Hall, answering the said plaintiffs’ 
amended complaint herein by this its amended answer thereto, 
alleges and respectfully shows to this hon. court— 

First. That this defendant, the said City of Watertown, denies 
each and every allegation in the said amended complaint contained, 
except so much and such parts thereof as are hereinafter expressly 
adinitted to be true or otherwise specifically answered. 

Second. This defendant admits the residence and citizenship of 
the parties, the corporate character and authority of the defendant, 
and the execution and non-payment by it of the bonds and coupons, 
as alleged in said amended complaint; also that each year since the 
first day of March, 1873, a mayor of said city was elected, as re- 
quired by law. 
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Third. But this the said defendant denies, that it has any knowl- 
edge or information sufficient to forma belief as to whether the 


bonds mentioned in said amended complaint were, or any or either - 


of them was before maturity or at any other time, sold for value or 
otherwise in the money markets of the country or elsewhere, or as 
to whether the said bonds were, or any or either of them was after- 
wards or at any time, sold or delivered by the bearer or owner 
thereof to the plaintiffs or to either of them, or as to whether they or 
either of them ever purchased said bonds or either of them or the 
interest warrants or coupons mentioned in said complaint or any or 
either of said interest warrants or coupons, or as to whether the 
plaintiffs are or ever have been the owners or holders of said bonds 
or of either or any of them or of said coupons or of any or either of 
them, or as to whether the plaintiffs have employed attorneys or 
agents for the purpose of ascertaining who was the mayor or acting 
mayor or chairman of the common council or chairman of the 
board of street commissioners or for the purpose of having process 
served on said city. 

Fourth. And this the said defendant alleges, that the above-enti- 
tled action was commenced on or about and not before the 19th day 
of June, A. D. 1883, and that, so far from said plaintiffs having difli- 
culty in commencing said action, the summons therein for the com- 
mencement thereof on said 19th day of June, 1883, first issued out of 
said court under the seal thereof, and was thereupon delivered to 
the marshal of said district to be served upon the defendant, and 
that on or about the 26th day of June, 1883, the said marshal made 
the delivery of the copies thereof, as he returned endorsed upon said 
summons, and which is now on file in this action, as this defendant 
is informed and believes, and that on the 16th day of July, 1883, this 
defendant, by its attorneys, duly appeared in said action and fully 
submitted itself thereafter to the jurisdiction of this court therein ; 
and this defendant further avers upon information and belief that 
said plaintiffs never until said 19th day of June, A. D. 1883, 
attempted to commence the said action or used any diligence what- 
ever to commence the same before said 19th day of June, A. D. 

1883. 
10 Fifth. And this the said defendant, for a further and sepa- 

rate defense, which it will insist upon to said action and to the 
whole thereof and to each and every cause of action set forth in said 
amended complaint, avers and alleges that neither the said action nor 
any of the causes of action in the said amended complaint stated nor 
any part thereof accrued within six years before the commencement 
of the said above-entitled action nor within six years before said 
19th day of June, A. D. 1883, and that said action was not com- 
menced nor attempted to be commenced before said 19th day of 
June, 1883, and that the said action was not commenced within the 
six years limited by law for the commencement thereof after the 
same acerued, and is barred by the statute of limitations of the 
State of Wisconsin; that as to all the bonds, interest warrants, and 
coupons described in said amended complaint and as to each and 
every one of said bonds, interest warrants, and coupons the said de- 
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fendant saith and avers that each and all of said several causes of 
action in said amended complaint stated did not, nor did any or 
either of them, accrue thereon within the six years next before the 
commencement of said action, and that the said action and the whole 
and each and every part thereof is barred by the statute of limita- 
tions of the State of Wisconsin. 
GEO. W. BIRD & DANIEL HALL, 
Def’t’s Attorneys. 


Plaintiffs thereupon demurred to defendant’s defense of the stat- 
ute of limitations; which demurrer is as follows: 


Demurrer to Defense. 


Now come the above-named plaintiffs, by Finches, Lynde and 
Miller, their attorneys, and demur to the second defense in the de- 
fendant’s amended answer contained, to wit, to the defense of the 
statute of limitations, for the reason tliat it appears upon the face 
thereof that it does not state facts sufficient to constitute a defense. 

FINCHES, LYNDE & MILLER, 
Attorneys for Plaintiffs. 


11 The demurrer to the defense coming on to be heard on Au- 
gust 26th, 1884, the court made the following decision : 


Decision of Court. 


Bunn, J.: 

This is an action brought upon three several bonds and interest 
coupons issued by the city of Watertown, June 1, 1856, to the Mil- 
waukee and Madison Railroad Company. ‘The bonds became due 
January 1, 1877, and the summons was issued on June 19, 1883. 
To avoid the plea of the statute of limitations, which would other- 
wise appear upon the face of the complaint to have run upon the 
bonds and coupons, the plaintiffs set out at considerable length facts 
which it will not be necessary to recite here in detail, but which 
are intended to show that the plaintiffs have been prevented from 
bringing their action sooner by the fraudulent action of the officers 
of the defendant city, and especially of the mayor and common 
council in assembling together after their election in each year and 
transacting some necessary business for the city, in a secret place 
with closed doors, unknown to the plaintiffs and the people at large, 
and with persons on watch to inform them of the approach of any 

erson and then filing their resignations, which by law took effect 


immediately. In brief, that the plaintiffs have used due diligence 


to obtain service of the summons, but have been prevented by the 
fraudulent acts of the officers of the defendant city. 

The defendant denies these allegations and as a separate defense 
sets up the statute of limitations, to which plea the plaintiffs demur ; 
and the question is whether these facts take the case out from the 
operation of the statute. 

2—197 
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The limitation applicable to the ease is found in see. 1, chap. 53 
General Laws of Wis. for 1872, which is as follows: ‘No action 
brought to recover any sum of money on any bond, coupon, interest 
warrant, agreement, or promise in writing made or issued by any 
town, county, city, or village, or upon any installment of the prin. 
cipal or interest thereof, shall be maintained in any court unless 
such action shall be commenced within six years from the time 
when such sum of money has or shall become due.” * * * 

There are several exceptions to the operation of the statute con. 
tained in the laws of Wisconsin, as— 

lst. When the defendant is out of the State. 

2d. When defendant is an alien subject or a citizen of a country 
at war with the United States. | 

3d. When the person entitled to bring the action is insane ot 
under age or imprisoned on a criminal charge. 

4th. When the commencement of an action has been stayed by 
injunction or statutory prohibition. 

It is also provided that where the action is for relief on the ground 
of fraud the cause of action shall not be deemed to have accrued 
until the discovery by the aggrieved party of the facts constituting 
the fraud. 

It is not claimed that the exception to the statute relied upon by 
the plaintiffs in this case is found in the statute itself, and the ques- 

tion is whether there are any exceptions not found in the 
12 statute that can be recognized by the court. 

In examining a great many adjudged cases under similar 
statutes I find the prevailing ruling to be that, the language of 
the statute being general, it must receive a general construction. 
Perhaps it would be more logical to say that, the language of 
the statute being perfectly clear, it is wholly unnecessary to call 
in the aid of construction to ascertain its meaning, and that it is 
the duty of the court to enforce the law as it finds it and not to un- 
dertake to engraft upon it exceptions and conditions that the Legis- 


_ lature has not seen fit to put into it. The law is clear and intelli- 


gible, and by its express terms applies to all cases not falling in one 
or other of the excepted cases. 

It should therefore be faithfully applied by the courts so as to 
make the statute, which is one of repose, uniform and certain in its 
operation, aud not made to depend upon some complicated issue of 
fact or of fraud created by the pleadings foreign to the purposes of 
the law. | 

If the court can put one exception into the statute not found 
there it can more, and no litigant could know with any certainty 
whether his case would fall within the statute or not; and the duty 
of the court is rendered all the more certain, if that were necessary, 
by the fact that certain express exceptions are contained in the 
statute, which is a clear implication against any other exceptions 
being made. : 

The inquiry under a plea of the statute of limitations is always 
properly limited to a few simple topics, as— 

1. When did the cause of action arise? 
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Manifestly, in a case like this, when the bond or coupon fell due 
and was not paid, though it is claimed by the plaintiffs that it did 
not arise so long as the plaintiffs were prevented by the action of the 
defendant’s officers from getting service on the mayor. 

By the same contention, if the maker of a note should conceal 
himself for a week after his note fell due, so that summons could 
not be served upon him, the cause of action would not arise until 
he should come out from his hiding place, so that service could be 
had. 

Nobody is capable of maintaining such a proposition. 

2. How long a period has elapsed from the time the cause of 
action arose to the time when suit was commenced ? 

sy limiting the inquiry to these simple questions, which was, no 
doubt, the intention of the Legislature, the application & operation 
of the statute is made certain and uniform and its effects salutary. 

See the following cases : 

Dupleix vs. De Koven, 2 Verm., 540. 

Hall vs. Weybourn, 2 Salkeeds, 420. 

Beckford vs. Wade, 17 Vesey, 87. 

Hunter vs. Howard, 4 Moore, 508. 

The Imperial Gas-Light and Coke Company vs. The London 

Gas-Light Co., 18 Jurist, 497. 

Same Case, Q. C. L. Rep., 1230. 

Mclver vs. Ragan. 2 Wheaton, 25. 

The ‘Bank of the State of Alabama vs. Dalton, 9 Howard, 522. 
13. Bowman et al. vs. Walters, 1 Howard, 189. 

Kendall vs. United States, 107 U. S., 123. 

Wood vs. Carpenter, 101 U. 8., 138. 

National Bank vs. Carpenter, id., 567. 

Andreae vs. Redtield, 98 U. S., 225. 

Leffingwell vs. Warren, 2 Black, 599. 

Gaines vs. Miller, 111 U.S., 395. 

Fisher vs. Harnden, Paine C. C., 61. 

United States vs. Millard, 4 Benedict, 459. 

United States vs. Mullenbrink, 1 Woods, 569. 

Coke vs McGinnis, Morton & Gertzer, 361. 

Peck vs. Buch, 59 Penn., 71. 

York vs. Bright, 4 Humph. (Tenn.) 

Stiles vs. Berry, 1 Hill (S. C.), 296. 

Hawell vs. Hair, 15 Ala., 194. 

Arrowsmith vs. Durrell, 21 La. Arm., 295. 

Yale vs. Randle, 25 La. Arm., 295. 

Somerset Co. vs. Neghti, 44 N. J. L., 509. 

Coleman vs. Willi, 46 Mo., 236. 

Collis vs. Woddy, 2 Mumford, 511. 

Conner vs. Goodman, 104 IIL, 365. 

State Bank vs. Morris, 13 Ark., 291. 

Fee vs. Fee, 10 Ohio, 469. 

Favorite vs. Booheis, 17 Ohio State, 548. 

Smith vs. Bishop, 9 Vt., 110. 

Peoria M. & F. Ins. Co. vs. Hall, 12 Mich., 202. 
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Traup vs. Executors of Smith, 20 Johns, 23. 
Leonard vs. Pitney, 5 Wend., 30. 

Demarest vs. Wyncoop, 3 Johns’ Chan., 129. 
Sacia vs. De Gref, 1 Cow., 396. 

Bucklin vs. Ford, 5 Barbour, 493. 
Woodbury vs. Shackelford, 19 Wis., 55. 
Lindsay vs. Fay, 28 Wis., 177. 

Eckling vs. Simmons, 28 Wis., 272. 


The plea of the statute of limitations is held good and the de- 
murrer to it overruled. The plaintiffs will be allowed twenty days 
in which to file such new or further pleadings as they may be ad- 
vised is proper, or, in default thereof, judgment will go for the de- 


fendant. 
Madison, Wis., August 2¢, 1884. 


14 Thereafter attorneys for the defendant gave the following 
notice to plaintiffs’ attorneys : 


Motion for Judament. 


Please to take notice that upon the foregoing affidavit and the 
papers, pleadings, and proceedings on file herein, and upon the 
records, books, and files herein of the clerk of this court, we shall 
apply to said court, at the United States court-room,in the city of 
Madison, Wisconsin, on the 2nd day of December, 1884, at the open- 
ing of court on that day, or as soon thereafter as counsel can be 
heard, for judgment in favor of the defendant and against the plain- 
tiffs herein. 

Yours, &c., GEO. W. BIRD, & 
D. HALL, 
Att’ys for Defendant. 


Dated November 14, 1884. 


The following is the affidavit referred to: 


George W. Bird, being duly sworn, doth depose and say that he 
is one of the attorneys for the defendant in the above-entitled ac- 
tion ; that on the 26th day of August, 1884, the plaintiffs’ demurrer 
to the defendant’s plea of the statute of limitations herein was over- 
ruled by this court and the plaintiffs allowed twenty days in which 
to file such new or further pleading as they might be advised would 
be proper, and in default thereof judgment was ordered to go for 
the defendant ; that no new or further pleading has been filed herein 
or served upon said defendant’s attorneys or either of them, except 
that an amended complaint was served September 11th, 1884, and 
withdrawn September 15th, 1884, and the said plaintiffs are now in 


default herein for not filing or serving a new or further pleading. 
GEO. W. BIRD. 


Subscribed and sworn to November 13, 1884. 
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Thereupon, on the 2nd day of December, 1884, the following judg- 
ment was entered in favor of defendant against plaintiffs: 


Judgment. 


A copy of the summons in the above-entitled action having been 
delivered by the marshal on the 26th day of June, 1883, to the city 
clerk, city attorney, and the last elected chairman of the board of 
street commissioners of the defendant city, and the defendant having 
on the 16th day of July, 1883, served on plaintiffs’ attorneys a writ- 
ten notice of appearance and demand of the copy of the complaint, 
and having then and thereby duly appeared, by its attorneys, George 
W. Bird and Daniel Hall, and the plaintiffs having thereafter duly 
served and filed their complaint, and the defendant having there- 

after duly served and filed its answer to said complaint, plead- 
15 ing, among other things, that this action was not commenced 

within the six years limited therefor by the statute of limita- 
tions of the State of Wisconsin, and is therefore barred by said statute, 
and the plaintiffs having thereafter duly served and filed an amend- 
ment to their said complaint, wherein they allege certain facts in 
avoidance of defendant’s said plea of the statute of limitations, and 
the defendant having thereafter duly served and filed its amended 
answer to plaintiffs’ complaint as thus amended, wherein defendant 
pleads, among other things, that this action was not commenced 
within the six years limited therefor by the statute of limitations 
of the State of Wisconsin, and was, therefore, barred by said statute, 
and the plaintiffs having thereafter duly served and filed their de- 
murrer to the defendant’s said plea of the statute of limitations con- 
tained in its said amended answer on the ground that said plea did 
not state facts sufficient to constitute a defense, and the issue thus 
joined by said demurrer having been duly brought to trial at the 
June term of this court for the year 1884, and having been then tried 
by the court without a jury, and the court having then found and 
decided said issue in favor of the defendant, and having overruled 
plaintiffs’ said demurrer and allowed them twenty days in which to 
tile such new or further pleading as they might be advised would 
be proper, and in default thereof ordered judgment to go 
for the defendant, and the defendant having, on the 19th day 
of November, 1884, duly served on plaintiffs’ attorneys notice 
of application for judgment, together with an affidavit showing 
that no new or further pleading had been filed by the plaintiffs, 
and the said application having duly come on to be heard on 
the first day of the December term, 1884, of this court, to wit, on 
the 2nd day of December, 1884, and no one appearing to oppose the 
same, and it appearing that no new or further pleading has been 
served or filed by plaintiffs, and that the defendant is entitled to 
judgment herein upon the said issue of law: 

Now, therefore, on motion of George W. Bird and Daniel Hall, 
attorneys for the defendant, it is adjudged that this action was not 
commenced within the six years limited by law for the commence- 
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ment thereof and is barred by the statute of limitations of the 
State of Wisconsin. 

And it is further adjudged that the plaintiffs take nothing by this 
action, and that the defendant go thereof without day, and that the 
- defendant, The City of Watertown, have and recover of the plain- 
tiffs, Henrv Amy and Gustavus Hoppenstedt, the sum of thirty-one 
dollars and fourteen cents, its costs and disbursements of this action 
as duly taxed, and that it have execution therefor. 

Dated Madison, Wis., this 2nd day of December, A. D. 1884. 


By the court: 
F. M. STEWART, Clerk. 


From this judgment this writ of error was taken. 


16 [Endorsed:] Supreme Court U. S. 1888, Oetober term. 
No. 197. Henry Amy et al., pl’ffs in error, vs. The City of 
Watertown. Agreed record. 
[Stamped:] Office Supreme Court U.S. Filed Oct. 20, 1888. 
James H. McKenney, clerk. 
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ment thereof and is barred by the statute of limitations of the 
State of Wisconsin. 

And it is further adjudged that the plaintiffs take nothing by this 
action, and that the defendant go thereof without day, and that the 
defendant, The ¢ Itv of Watertown, have and recover of the plain- 
tiffs, Henry Amy and Gustavus Hoppenstedt, the sum of thirty-one 
dollars and fourteen cents, its costs and disbursements of this action 
as duly taxed, and that it have execution therefor. 

Dated Madison, Wis., this 2nd day of December, A. D. 1854. 

By the court: 

: lr. M. STEWART, Clerk. 


From this judgment this writ of error was taken. 


16 | Endorsed:]| Supreme Court U. 8. 1888, Oetober term. 
No. 197. Henry Amy et al, pl'tfs in error, vs. The City of 
Watertown. Agreed record. | 
[Stamped:] Office Supreme Court U. 8S. Filed Oct. 20, 1888. 
James H. McKenney, clerk. 
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No. 197, 


HENRY AMY AND GUSTAVUS HOPPENSTEDT, © 
Plaintiffs in Error, 


THE CITY OF WATERTOWN, 


Defendant in HMrror. 


BRIEF OF DEFENDANT IN ERRO®=. 


STATEMENT OF CASE 


The praecipe was filed and the summons in this action 
issued June 19, i883, and copies of the latter delivered to 
certain city officers, or late officers, June z6, 1883, and de- 
fendant duly appeated and demanded copy of the complaint, 
July 16, 1883. 

The complaint, filed July 25, \883, contains thirty-three 
separate causes of action, thirty of which are upon thirty 
coupons of $40 each, attached to three bonds issued by 
the city, June 1, 1856, to aid in the construction of the 
Watertown & Madison Railroad, and the other three are 
upon the three bonds. 

The first of the thirty coupons became due January Ist, 
1872, and the last July 1, 1876, and the three bonds became 
due, each of them, January 1, 1877. 


RIS. OF ae 
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Defendant’s answer, duly filed and served August 10, 


1883, pleads among other defenses not necessary to detail 
here, the six years statute of limitations of Wisconsin. On 
August 21, 1883, and within the time allowed by the Wis- 
consin statute for amending pleadings as of course (Sec. 
2685, R. S. 1878), plaintiffs served and filed an amendment 
to their complaint, wherein certain allegations are made 
upon information and belief to avoid the plea of the stat- 
ute of limitations. 
The amendment contains — 


First. A general allegation, that since March 1, 1873, de- 
fendant, its officers, agents, citizens and residents, have con- 
spired together for the purpose and with the preconceived 
intent and design to defraud the plaintiffs and all other 
owners of its bonds and coupons, and to prevent the plaint- 
iffs and such other owners from obtaining the service of 
process. 

Second. The specific allegation that each year since 
March 1, 1-83,a mayor of said city has been duly elected 
but, with such intent and design, said mayor each year 
qualified and immediately thereafter placed his resignation 
in the hands of the city clerk, to be filed by him in case of 
emergency. and to take effect accordingly. 

Third. That the mayor and aldermen, each year since 


March 1, 183, ‘tailed to qualify until they had assembled. 


together in a secret place, with locked doors, unknown to 
the people at large and to plaintiffs, and with persons on 
watch to inform them of the approach of any person or 
persons, and then and there if unmolested, duly qualified, 
transacted certain necessary business for the defendant, and 
immediately thereafter filed with the city clerk their resig- 
nations, which took effect immediately, 

Fourth. That since March 1, 1873, plaintiffs have em. 
ployed attorneys and agents for the purpose of ascertaining 
who was the mayor, acting mayor, chairman of the council, 
or chairman of the board of street commissioners, and for 
the purpose of having process served on said city, but owing 


to said conspiracy since March 1, 1873, there has been no - 


mayor, except each year for a few hours, at such secret and 
concealed meetings, and the common council, with such 
fraudulent intent and design, has failed each ye ir to elect a 
chairman of said common council, and since March 1, 1873. 
there has been no person who was acting mayor, and no 
chairman of the board of street commissioners. 


3 


Fifth. That nothwithstanding plaintiffs have used due 
diligence and have hired attorneys and agents for the pur- 
pose of having process served on defendant, they have been 
unable to serve or have served the summons in this action 
on the mayor of said city, or on that person who by law 
should exercise the functions of mayor of said city. Pages 
6 and 7 of record. 


In its amended answer to this amended complaint, duly 
served and filed, the defendant denies specifically all the al- 
legations of the above amendment to the complaint, and 
among other defenses, again pleads the statute of limita- 
tions (pages 7, 8 and 9 of record), to which plea the plaintiffs 
demurred “for the reason that it appears upon the face 
thereof that it does not state facts sufficient to constitute a 
defense,” page 9. 

The demurrer was overruled August 26, 1884, the decision 
of court thereon being found on pages 9 to 12 of record, 
and judgment for defendant accordingly entered December 
2nd, 1884, to review which the writ of error herein has 
issued. 


Each of the thirty causes of action upon the coupons set 
up in the complaint, accrued on or before July 1, 1876, and 
not later, and each of the three causes of action upon the 
bonds, accrued January 1, 1877, and not later. This action, 
even if regarded as commenced at the time of the attempted 
service of the summons, was not commenced until June 76, 
1883, being six years, five months and twenty five days 
after the latest of the several causes of action set upin the 
complaint accrued. It is, therefore, an undisputed fact 
that this action was not commenced within six years after 
the cause of action accrued, as required by chapter 5%, gen- 
eral laws of 1872 of Wisconsin. Hence the action is barred 
by that statute, unless the facts set up in the amendment to 
the complaint prevent or suspend the running of the stat- 
ute. The only question then is do ‘those facts have that 
effect. 


I, 


The facts alleged in the amendment to the complaint do 
not prevent or suspend the running of the statute of limit- 


ations. 


1. The provisions of the Wisconsin statutes prescribing 
the limitation in this case, and affecting the question, are 
as follows: 

Section 1, chapter 53, general laws of 1872. 

* No action brought to recover any sum of money, on any 
bond, coupon, interest warrant, agreement or promise in 
writing, made or issued by any town, county, city or vil 
lage, or upon any installment of the principal or interest 
thereof, shall be maintained tn any court, unless such action 
shall be commenced within six years from the time when 
such sum of money has or shall become due, when the same 
has been or shall be made payable to bearer, or to some per- 
son or bearer, or to the order of some person, or to some 
person or his order: provided, that any such action may 
be brought within one year after this act shall take effect: 
provided further, that this act shall in no case be coustrued 
to extend the time within which an action may be brought 
under the laws heretofore existing.” 7 

Sections 4219, 4222, 4249 and 4984, of the revised statutes 
of 1878, provide: 

“Section 4219. The following actions must be comimenced 
within the periods respectively hereinafter prescribed, a/ter 
the cause of action has accrued” 

“Section 4222. “Within six years: 

“1. An action upona judgment of a court not of record. 

‘2 An action upon any bond, coupon interest warrant, 
or other contract for the payment of money, whether sealed 
or otherwise, made or issued by any town, county, city, vil 
lage or school district in this state.” 

“Section 4249. The periods of limitation, unless other 
wise specially prescribed by law, must be computed from 
the time of the accruing of the right to relief by action, 
special proceedings, defense, or otherwise as the case re- 
quires, to the time when the claim to that relief is actually 
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interposed by the party as a plaintiff or defendant in the 
particular action or special proceeding, except that as to a 
defense, setoff, or counterclaim, the time of the commence- 
ment of the plaintiff’s action shall be deemed the time when 
the claim for relief, as to such defense, setoff or counter- 
claim is interposed.”’ : 

“Section 4984. In any case when a limitation or period 
of time prescribed in any act which is hereby repealed, for 
the acquiring of any right or the barring of any remedy, or 
for any other purpose, shall have begun to run, and a lim- 
itation or period of time for such purpose shall be prescribed 
in these revised statutes, the limitation or period pre- 
scribed by these statutes shall be held to apply only to 
such rights or remedies as shall accrue subsequently to the 
time when the same shall take effect; and the act repealed 
shall be held to continue in force and operative to deéter- 
mine all such limitations and periods of time, which shall 
have previously begun to. run, unless, in special cases in 
these revised statutes, a different rule shall be prescribed.” 

The same statutory exceptions to the running of the 
statute have prevailed in Wisconsin ever since the revision 
of 1858. They mav be found in sections 28 to 35 of that 
revision as they appear in 2% Taylor's Wisconsin Statutes, 
1cz7, and in sections 4231 to 4238, revised statutes of 1878, 
and may be briefly summarized as foilows: 

1. Absence of debtor from the state: not to embrace 
cases, however, where both parties are non-residents at the 
time of the accrual of the cause of action. 

». Citizenship of a country at war with the United 
States. 

3. Infancy, insanity or imprisonment on a criminal 
charge for a less term than for life of the person entitled to 
bring the action. 

4. Death (a) of the person entitled to bring the action, 
(b) of the person against whom the action may be brought. 

5. Reversal of a judgment for plaintiff on appeal the 
plaintiff may commence a new action within one year after 
the reversal. 

When the commencement of 1 action shall be stayed 
by injunction or statutory prohibition. 

The above cited chapter 53 of the laws of L872, was 
repealed by the revised statutes which took effect Novem, 
ber 1. 1878 (see. 4978, R. S.). So that under section 4°54 


R. S. 1878, the law of 1872 continues in force and operative 
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to determine the limitation of this and all other actions that 
accrued before November Ist, 1878, while the revised stat- 
utes apply only to such actions as accrued after that date. 

Mead et al. v. Nelson, 52 Wis., 402. 

Kaebler v. Dobberpuhl et al., 56 Wis., 480. 

Whitcomb v. Keater, 59 Wis., 609. 


Both, however, are substantially the same, the revision 
being simply a compilation of the former and applying it 
by section 4984 to this action. 


8. This court has already held the act of 1872 valid, and 
that the actions therein mentioned must be brought within 
the six years specified, although a longer period had been 
prescribed by a former statute for the same actions. 

Koshkonong v. Burton, 104 U. S., 668. 


The act of 1872 is then,a valid act. It is also imperative 
in its prohibition. “ No action ” " shall be 
maintained in any court, unless such action shall be com- 
menced within six years from the time when such sum of 
money has or shall become due,” is its decisive language. 
It absolutely and positively prohibits any action of the kind 
named being maintained in any court after the six years. 
It provides the action must be commenced within six years 
from the time the cause of action accrued — not within six 
years from the time the cause of action accrued, or after 
the plaintiff shall be able to get service of process. The 
statute not having made the latter provision, the court can- 
not make it. “To do so,” as said by this court in Lefingwell 
v Warren, 2 Black, 599, “ would be to usurp the functions 
of another and distinct department of government. It 
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would be legislation and not adjudication.” Or, as said by 
the supreme court of Wisconsin, it would be “incorporating 
into the law, by judicial construction, material provisions 
which the legislature did not think fit to adopt,” and that 
the court cannot do. 

Hanson et al. v. Taylor, 23 Wis , 547. 


The legislature for the express purpose, it would seem, of 
preventing any possible construction that would defer the 
beginning of the statute’s running to a later time than the 
accrual of the action, provided in section 4249, R. S.: “The 
periods of limitation, unless otherwise especially provided 
by law, must be computed from the time of the accruing of 
the right to relief by action * * tothe time when the 
claim to that relief is actually interposed by the party * * 
in the particular action,” etc. After this express legislative 
declaration, it would seem impossible, for any reason what- 
ever, to defer the commencement of the statute’s running 
to any later period than the accrual of the action. 

We submit, therefore, that considering the statute alone, 
and without the aid of judicial construction, it is apparent 
that the facts set up in the amended complaint do not pre- 
vent the running of the statute. But when we view the 
statute with the aid of that construction, as we propose now 
to do, the question would seem to be relieved of all possible 
doubt. 


4. It is a settled principle in the construction of statutes 
of limitation, tnat general words are to have a general oper- 
ation, and unless there can be found in the statute itself 
some ground for restraining it, it cannot be restrained by 
arbitrary addition or retrenchment. No exception can be 


claimed in favor of particular persons or cases unless they 
are expressly mentioned. 
Angell on Limitations, secs. 194, 476 and 485, ef seq. 
Wood on Limitations, sec. 252, p. 495. 


This principle is sustained by an unbroken current of au- 
thority, English and American. 


In Dupleta v. DeRaven, 2 Vern., 540, the plea of the stat 
ute of limitations was sought to be defeated by the fact that 
suit could not have been sooner commenced in the English 
courts, because defendant, a non-resident, was not sooner 
within their jurisdiction. But the court held the action 
barred and say: 

“The statute provides where the party plaintiff, he who 
carries the action about him, goes beyond sea, his right shall 
be saved; but when the debtor or party defendant goes be 
yond sea, there is no saving in that case. It is plausable 
and reasonable that the statute of limitations should not 
take place, nor the six years be running until the parties 
came within the cognizance of the laws of England; buf 
that must be left to the legislature.” 


In Hall v. Wybourn, 2 Salkelds, 420, “in bar of the statute 
of limitations, the plaintiff replied that the defendart was 
beyond sea, and it was held no plea, for the plaintiff might 
either file his original or outlaw him; and in one Bynion’s 
case, it was heid by Bripgman, C. J., that though the courts 
of justice were shut up so as no original could be filed, yet 
this statute would bar this action; because the slutute is gen- 
eral and must work upon all cases which are not exempted 
by the exception.” 

In Beckford v. Wade, \7 Ves, 87, to the plea of the stat- 
ute of limitations, was replied continuous absence from the 
Island of Jamaica, wherein the case arose, and it was in- 
sisted that inasmuch as suit could not have been svoner 
commenced by reason of such absence, the statute did not 
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run. But the court held otherwise, and, in a very full and 
well considered opinion, say, among other things: 


“There is, however, one exception, which, though not con- 
tained in the act, it is said, must, on a principle of inherent 
equity, be constructively introduced into it; that is, an ex- 
ception in favor of persons out of the Island of Jamaica. 
* * * It is said, that our statutes of limitation are 
held to contain such virtual exceptions in favor of persons 
beyond seas, where it happens not to be positively expressed. 
| have not been able to find any authority whatever for this 
doctrine.” 

* *% + * * # # # # * $f 

“This proposition, that the construction, under the doc- 
trine of inherent equity, is put upon our English statutes of 
limitation, is, as | apprehend, altogether unfounded. Gen- 
eral words in a statute must receive a general construction, 
and cannot be restrained by arbitrary additions or retrench- 
ment.” ” 7 

“IT may also advert to the case of the defendants out of 
the realm. Before the statute of Queen Anne it was in vain 
attempted upon general reasoning in many cases, to intro- 
duce an exception in favor of the plaintiff in a case where 
the defendant was out of the realm, a very reasonable ex- 
ception undoubtedly to be made, but which the statute had 
not made. A plaintiff out of the realm may prosecute a 
suit by his attorney, but when the defendant is out of the 
realm it is very hard to call upon the plaintiff to insti- 
tute a suit which, in most cases, must be wholly without 
fruit. Yet, until the statute of (Queen Anne was made that 
case formed no exception, and the statute of limitation 
barred the action. A very strong case is put, that of the 
courts of justice being shut up in time of war, so that no 
original could be sued out; and yet it has been given as the 
opinion of learned judges that even in that case the statute 
will continue to run because the statute is general and must 
work upon all cases which are not exempted by the excep- 
tions. . " . Here is a statute which contains 
no exception whatever in favor of absentees; we are, there 
fore of opinion that if is impossible, by construction, to 
introduce that exception into the law.” 


Equally direct and positive are the American courts on 
this question. 

In Melver et al. v. Ragan, 2 Wheat., 25, being ejectment, 
the plea of the statute of limitations was sought to be 
avoided by the fact that plaintiffs were disabled by act of 
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congress from sooner prosecuting their suit with effect. 
Held, that did not prevent the statute running; and MAr- 
SHALL, C. J., delivering the opinion of the court, says: 

“The case is admitted to be within the act of limitations 
of the state of Tennessee, and not within the letter of the 
exceptions. But it is contended that, as the plaintiffs were 
disabled, by statute, from surveying their land, and conse- 
quently, from prosecuting this suit with effect, they must 
be excused from bringing it; and are within the equity, 
though not within the ietter of the exception. The claim 
of the plaintiffs to be excepted from the operation of the 
act is founded, so far as respects this point, not on the 
character of the defendant’s possession, buf on the impedi- 
ments to the assertion of their own title. 

* Whenever the situation of a party was such as, in the 
opinion of the legislature, to furnish a motive for excepting 
him from the operation of the law, the legislature has made 
the exception. It would be going far for this court to add 
those exceptions. * * If this difficulty (plaintiffs in prose- 
cuting thir suit) be produced by the legislative power, the 
same power might providea remedy; but courts cannot. on 
thai account, tusert in the statue of limitations an exception 
which the statue does not contain.” 


In The Bank of the State of Alabama v. Dalton, 9 How., 
522, which was an action in Mississippi upon a judgment 
recovered in Alabama, the defendant pleaded the statute of 
limitations of Mississippi, which enacted that actions upon 
judgments obtained in any court outside of that state, should 
be brought within two years after the passage of the act. 
To meet this plea, the plaintiff replied that from the rendi- 
tion of the judgment in Alabama up to the very day pro- 
cess was served, defendant continued to be a citizen and resi- 
dent of Alabama. The court held the action barred, and 
Say: 

“ But the argument here is, that the Jaw of Mississippi 
carries with an exception, for the palpable reason that 
neither party nor the cause of action was within the opera- 
tion of the act for a single day before suit was brought. 

‘1. Theact itself makes no exception in favor of a party 
suing under the circumstances of these plaintiffs. So the 


supreme courcof Mississippi held in the case of McClintock 


v. feogers, 12 Smedes & Marsh., 702; and this is manifest]v 
true on the face of the act. 


1] 


2. The legislaure having made no exception, the court of 


justice can make none In the language of this court in 
Melver v. Ragan, 2 Wheat., 29, ‘wherever the situation of 
the party was such as, in the opinion of the legislature, to 
furnish a motive for excepting him from the operation of 
the law, the legislature has made the exception, and it would 
be going far for this court to add to those exceptions.’ This 
rule ts established beyond controversy.” 


In Kendall v. United States, \07 U., 3S. 123, plaintiffs dis- 
abilities having been removed by the amnesty proclamation 
it was urged, in avoidance of the bar of ‘the statute, that it 
ought not to run while plaintiff was disabled from suing. 
But the court held otherwise, and say: 


“ The express words of the statute leave no room for con- 
tention. Every claim — except those specially enumerated 
—is forever barred unless asserted within six years from 
the time it first accrued. * * The court cannot superadd 
to those enumerated, a disability arising from the claim- 
ant’s inability to truthfully take the required oath. It has 
no more authority to engraft that disability upon the stat- 
tute, than a disability arising from sickness, surprise, or 
inevitable accident, which might prevent a claimant from 
suing within the time prescribed.” 

In Leffingwell v. Warren, 2 Black., 599, the invalidity of 
the tax deed was relied onto prevent the bar of the Wiscon- 
sin statute in actions to cover land sold for taxes. The 
court, after referring to the two exceptions mentioned in 
the statute, say: 

* This case does not fall within either of the exceptions. 
We have no power to add tothem. To do so would be to 


usurp the function of another and distinct department of 
government. It would be legislation and not adjudication. 


In Fisher v. Harnden, Paine (C. C.), 61, Mr. Justice Liv- 
INGSTON said: 

“The court disclaims the right or inclination to put on 
statutes of limitation, which are found to be the most bene. 
ficial to be found in our books, any other construction than 
their words import. It is as much a duty to give effect to 
laws of this description, with which courts, however, some. 
times take great liberties, as to any other which the legisla 
ture may be disposed to pass. Where the will of the legis. 
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lature is clearly expressed, it ought to be followed, without 
regard to consequences; and a construction derived from a 
souubiubedion of its reasons and spirit should never be re- 
sorted to but where the expressions are so ambiguous as to 
render such mode of interpretation unavoidable.” 


In United States v. Muhlenbrink, 1 Woods, 569, it was 
held that the fact that no term of the United States court 
for the northern district of Georgia was held until Septem- 
ber 10, 1866, and no clerk of court appointed until that date, 
did not continue the suspension of the statute under the act 
of Congress of June 11, 1864, until that time; but that the 
suspension continued in Georgia only until the president’s 
proclamation of April 2, 1866. 


In The Sam Slick, 2 Curtis, 480, the court say: 
“The clause of the act now in question operates as a lim. 
itation of the lien The libellant insists that even if his 
case is within the language of the limitation, its peculiar 
circumstances render it proper for the court to declare that 
it ought not to be considered as within the meaning of the 
legislature. But it is now a well settled doctrine, which has 
been repeatedly announced and applied, by the Supreme 
Court of the United States, that however strong the reasous 
may be, the court cannot engraft on a statute of limitations 
an exception not made in it; nor declare a right not to be 
barred, if within the fair meaning of the act of limitation, 
because it seems the legislature would have excepted it, if it 
had been anticipated and considered. 8 Cranc., 12; 2 
Wheat., 25: 9 How., 522.” 


In Yalev. Randle, 23 La. Ann., 579, to a plea of the stat- 
ute in an action on judgment, it was replied that defend- 
ant by injunction restrained the execution of the judgment. 
Held, not good, the court saying: 


‘It is contended that inasmuch as the execution of the 
judgment was restrained by an injunction sued out by the 
defendant, prescription was suspended during the pendency 
of that suit, under the equitable maxim, contra non vol- 
extem agere non currit prosecutio” A malicious answer to 
this is, that prescription is the creature of positive law, 
which cannot be overruled by a principle of equity. The 
law is mandatory and courts are bound to obey it.’ 
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In Coleman v. Willi, 46 Mo., 236, the running of the stat- 
ute was sought to be defeated on account of the previous 
absence of the plaintiff from the state. The court held that 
did not interrupt the running of the statute, and say: 

“ Absence of the plaintiff from the state, or non-residence, 
is not enumerated among the exceptions as waiving the 
running of the statute.” ' 


In State Bank v. Morris, 13 Ark., 291, the court say: 
“The statute which creates the limitation, must also 
create the exception. We know of no rule of law or decis- 
ion to the contrary.” 
Erwin v. Turner, 1 Eng. (Ark.), 14. 
Prior et al. v. Ryburn, 16, Ark., 694. 


In Rugland, Admin., etc., v. Anderson et al., 30 Minn., 
386, action for injury causing death, the statute giving the 
action required it to be brought within two years after the 
injury and it was held that the time between death and ad- 
ministration could not be excepted. ‘The court say: 

“ The right to maintain an action of this kind being given 
by Gen. St. 1878, chapter 77, section 2, is such as that sec- 
tion gives and no other. It is, therefore, subject to the lim- 
itations whith that section prescribes, viz.: that it must 
‘be commenced within two years after the «ct or omission 
by which the death was caused. To this limitation the stat- 
ute makes no exception, and none can be made by con- 
struction.” 

In Fairbanks and others v. Long and others, 91 Mo. 
629, #99; the statute provided that any person claiming 
any real estate in the lawful possession of another and which 
had not been in possession of claimant or one under whom 
he claims for 30 years, etc., should bring his action within 
one year or be forever barred. 

It was sought to prevent the bar of the statute on the 
ground of infancy of all but one of the plaintiffs at the 
time the act went into effect, and the court held that infancy 
did not prevent the bar of the statute and say: 
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“ As to the remaining contention of counsel for appell- 
ants, that at the time the act went into effect, all the plain- 
tiffs except one were laboring under the disability of minori- 
ty, itis sufficient to say that the statute makes no exceptions; 
and the settled rule is, in respect to the running of the stat- 
ute of limitations, that the statute will run against all per- 
sons, “and no exception to the statute can be claimed unless 
it is expressly mentioned in the statute;” and, “ where the 
statute makes no exception, the court can make none on 
the ground of an inherent equity, or because it may appear 
to be reasonable that the statute should not run against any 
party in a given case.” 

In Favorite v. Booheis, Admin., 17 Ohio St., 548, it was 
held that in absence of an express exception in the statute, 
infancy did not prevent the running of the statute, and 


the court say: 

“The general rule in regard to the application of statutes 
of limitation is, that all persons, whether under disability 
or not, are barred by them, unless excepted from their oper- 
ation by a saving clause. (seneral words df a statute are to 
receive a general construction, and unless.there is found in 
the statute some ground for restraining it, it cannot be 
restrained.” 


In Howell v. Hair, 15 Ala., 194, plaintiff claimed to have 
secured title to the property by possession in Georgia for a 
longer period than that prescribed by statute for its recov- 
ery. Defendant sought to avoid the statute by the fact 
that his intestate was never a resident of that state. The 
court say: | 

“In respect to such statutes, zt has been so often decided 
as to be now indisputably settled, that an exception will not 
be implied for the purpose of arresting their operation; that 
unless there can be found in the statute itself some good 
ground for restraining it, it can not be restricted by arbi- 
trary additions. This being the law, the residence of de- 
fendant’s intestate in Alabama, even coupled with his ignor- 
ance of where the slave might be found, did not relieve him 
from the necessity of instituting his action in Georgia 
within four years after the salein order to prevent the oper- 
ation of the statute above cited.” 


In Arrowsmith v. Durell et al., 21 La. Ann., 295, during 
the four years the action was pending on appeal in the su- 
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preme court, the ten years from the rendition of the judg- 
ment limited for bringing an action thereon had expired. 
It was urged the statute could not run while plaintiff was 
prosecuting his appeal, else it might happen (asin fact it did 
in that case) that his judgment might outlaw while prose- 
cuting his appeal. But the court say: 


“Tn reply to al! this, however torcible it may appear, we 
have only to say that when a law is clear and free from all 
ambiguity, the letter of it is not to be disregarded under pre- 
text of pursuingits spirit. * * The statute before us is, in 
itself, free from ambiguity. It says plainly that all judg- 
ments for money shall be prescribed by the lapse of ten 
years from the rendition thereof, unless revived before they 
are prescribed, by having citation issued from the court 
which rendered them.” 

The case of Peoria M. & F. Ins. Co. v. Hall, 1% Mich., 202, 
illustrates very forcibly the doctrine we contend for. That 
was an action at law on the policy, which provided the ac- 
tion must be brought within twelve months from the loss. 
A summons was issued before, and returned non est tnven- 
fus after the twelve months, when an alias was issued and 
served. To the plea that the action was not brought within 
the twelve months, was replied impossibility to serve pro- 
cess during that time. The court held inasmuch as the 
twelve months’ limitation was a limitation by contract and 
not by statute, a fundamental condition of it must be that 
the defendant must keep: itself accessible to the service of 
process; while no such condition is attached to a limitation 
by statute, and the court say: 

“We do not think it necessary to determine the validity 
of this species of limitations by contract. If valid at all it 
was valid as a contract, and not as a statute. A limitation 
fixed by statute is arbitrary and peremptory, admitting of 
no excuse for delay beyond the period fixed, unless such ex- 
cuse be recognized by the statute itself. But a limitation 
by contract (if valid) must, upon the principles governing 
contracts, be more flexible in ifs nature, and be liable to be 
defeated or extended by any act of the defendant which has 
prevented the plaintiff from bringing his action within the 
prescribed period. ~* * And the fundamental! idea, 
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the tacit condition upon which such a limitation must rest, 
and without which it cannot be tolerated for a moment, is, 
that the defendant should be accessible to the service of pro- 
cess by which suit may be commenced against him, if not 
for the whole period, at least for a sufficient time immedi- 
ately preceding its close, to enable the plaintiff to commence 
his suit against him, by the service of process in the ordin- 
ary legal mode.” 


5. The principle is not at all modified, at least in actions 
at law, by the fact that the exception sought to be intro- 
duced into the statute, is the fraud of the party setting up 
and relying on the bar. 


In Hunter v. Gibbon, 1 Hurlstone & Norman, 459, to the 
plea of the statute, plaintiff replied fraudulent concealment 
of the action until after the.statute had run. Held, replica- 
tion not good, and PoLLock, C. B., says: 


“Tt would be highly mischievious and would open the 
door to a flood of litigation if we decided that this replica- 
tion could be pleaded. If such had been the meaning of 
the legislature we should have been bound to obey. But 
no case has decided that fraud is an answer to every mat- 
ter that may be set up as a defense. ° 16 7 
The plaintiff complains of a trespass to his land. The de- 
fendant answers that the act was done so long ago that it 
cannot be called in question in a court of law. To that the 
plaintiff purposes to reply fraud. The plaintiff’s counsel 
cited one authority to show that where there has beena 
fraud the statute cannot be set up. If that were so, if a 
man could reply to a plea of the statute, that his debtor had 
prevented him from suing by a fraud, the equitable replica- 
tion would be as common as the promise of payment which 
people had to prove befure Lord Tenderden’s Act.” 


ALDERSON, B., says: “I am of the same opinion. The stat- 
ute says, that no action, etc.,shall be brought except within 
the time therein expressed and not after, viz, actions on the 
case and of trespass within six years. The terms of the en- 
actment are absolute and there is no provision for the case 
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where a person is prevented from suing by fraud. Such be- 
ing the plain meaning of the words, the plaintiff now calls 
upon us to say, that notwithstanding the statute, a person 
may maintain an action if prevented by fraud from suing. 
But it is for the legislature, not for us, to say that.” 

In Brown v. Howard, 4 Moore, 508, action .to recover 
money paid to defendant on his promise to purchase with 
ita valid annuity for plaintiff, it was alleged defendant 
fraudulently bought a worthless annuity, and it was sought 
to avoid the bar of the statute by the fraud of the defend- 
ant. The court, however, held the statute a bar, and Park, 
J., says: — 


“ Although this is a case of great hardship on_ the plaint- 
iff, and I should have been induced to favor him at nisi 
prius, still, I do not see how the court can go outside of the 
statute, or the cases that have been decided upon it. By 
the former it has been expressly enacted, that ‘all actions 
of account and upon the case, shall be commenced and sued 
within six years next after the cause of such action or suit, 
and not after.’ Here the gist of the action is, that the de- 
fendant took an improper security. In Battley v. Faulkner, 
Mr. Justice Best observed, that the only question was, 
when the cause of: action accrued, and he thought the 
cause of action accrued the moment the defendant failed to 
perform that which he had agreed to do. That observation 
appears to me to be well put, and not easily got over.” 


In The Imperial Gas Light and Coke Company v. The 
London Gas Light Co., 18 Jurist., 497, it was held that de- 
fendant’s fraudulent concealment of the cause of action 
until after the period of limitation had exptied, did not 
avoid the bar of the statute. Po Lock, C. B., says:— 


“On these replications our judgment must be for the de- 
fendants. The statute of limitations expressly points out 
certain cases in which it is not to run, 1. ¢., the cases of per 
sons under certain species of incapacity, but it does not 
inake any exception in favor of persons laboring under any 
other incapacity; and we cannot graft upon the statute 
the exception here sought to be grafted on it, namely, 
where by the fraud of the defendant the plaintiff has been 
prevented from asserting his rights within the time pre 
scribed by statute. * * And I believe that if we were 
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to hold the legislature as having enacted that the statute 
of limitations should not run whenever the jury are satisfied 
that a fraud has been practiced to prevent its operation, it 
would not only give rise to much litigation, but to that 
which the law abhors, continued litigation. The statute of 
limitations has been called a statute of repose, but if the 
construction here contended for by the plaintiffs were to 
prevail, whenever there was a case of hardship or sugges- 
tion of fraud, you would have an action brought though 
the statute had expired, and have it urged that the matter 
was for the jury and not for the court.” 

This case is also reported in 10 Lwech., 39,and 2 C. L. Rep., 
1230, and in the latter the judgment of the court is an. 
nounced in these words: — 

“Per CurtaAmM:—Our views of the law is, that there is 
no mode of escaping from the effects of the statute of lim- 
itations by setting up the fraud of the party in whose favor 
the statute takes effect.” 


Equally direct and positive are the courts of this country 
on the subject. 

In Bowman et al. v. Walters et al., 1 How., 189, Mr. Jus- 
tice DANIELS, In delivering the opinion of the court, at page 
194, quotes approvingly the statement of Lorp ReEDESDALE 
in Hovenden v. Lord Arnnesly, 2 Sch. & Lef., 636, as fol 
lows: “It never can be sound discretion in the court to 
give relief to a person who has slept upon his rights for such 
a lapse of time; for though it is said and truly, that the 
plaintiffs in this suif and those under whom they claim, 
were persons embarrassed by the frauds of others, yet the 
court cannot act up n such suggestion. If it did, there 
would be an end of all limitation of actions in the cases of 
distressed persons.” 

In Wood v. Carpenter, 101 U.S., 135, and National Bank 
v Carpenter et al., 101 U.S. 567, plaintiffs were induced by 
the perjury, frauduient representations and concealment of 
his property by defendant, to sell their judgments against 
him for fifty cents on a dollar to a person afterwards dis- 
covered to be in defendant’s interest, it was held the statute 
barred the actions, although they arose in Indiana, where, 


id 


by statute, fraudulent concealment of the cause of action 
interrupts the running of the statute. 

In Andreag v. Redfield, 98 U.S., 225, after citing cases 
from New York, Vermont, Ohio and South Carolina, the 
court say, at page 23s: | 

“ Without more, it must be conceded that these authori- 
ties are sufficient to show what the established rule in the 
states mentioned is, where the suit is an action at law, and 
that the fraudulent concealment by the defendant of the 
plaintiff’s cause of action,.is not a good answer to the plea 
of the statute of limitations.” At p. 235, the court further 
say; “State statutes in many cases provide that, where 
the action proceeds upon the ground of fraud, the lapse of 
time is to be computed from its discovery; but the courts 
of New York, as well as several other states, have always 
held, that the concealment of the caus? of action ex con. 
tractu, does not interrupt or delay the running of the stat- 
ute as a har to the action.” 

In Gaines v. Miller, 111 U. 58., 395, an equity case arising 
in Missouri, it was alleged, in avoidance of the statute, that 
defendant fraudulently absconded and secretly left the state 
and concealed himself from appellant by traveling to places 
unknown to her. The court held, inferentially at least, that 
but for the special statute of Missouri to that effect, these 
facts would not interrupt the running of the statute in an 
action at law, and say: 

“ The only semblance of a fraud is, that Hammond fraud- 
ulently absconded and secretly left the state of Missouri, 
concealing himself by traveling in places unknown to ap- 
pellant. But this averment does not relate to the cause of 
action. It is only made as an eccuse for not bringing the suit 
at an earlier time, and to take the case out of the bar of the 
statule of limitations. The law of Missouri, revised stat- 
utes, sec. 32z4!, provides, that if any person, by absconding 
or concealing himself, prevent the commencement of an 
action, such action may be commenced within the time 
limited by the statute, after the commencement of such 
auction shall have ceased to be so prevented. The excuse 
made by appellant for not sooner bringing her suit was, 
therefore. available in an action at law. * * An action 
at law was the plain and adequate method for the recovery 
of the appellant’s right. The circuit court, sitting as a 
court of equity, had, therefore, no jurisdiction of the case.” 
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In United States v. Maillard, 4 Benedict, 459, to the plea 
of the statute of limitations, the plaintiff replied fraudulent 
concealment of the cause of action. Held replication not 
good, and the court by BLACHFoRD, J., said: 


“The replications to the plea of the statute of limitations, 
so far as it relates to al) the causes of action, except the 
three named in the demurrer to such plea, is based on the 
view, tnat a fraudulent concealment by the defendant from 
the plaintiffs, of the acts set forth in such causes of action, 
until within five years prior to the commencement of the 
suit, whereby the same was unknown tothe plaintiffs until 
within a period of less than five years next prior to the 
commencement of the suit, bars the running of the statute. 
It 2s well settled, that, however strong the reason may be, a 
court cannot engraft on a statute of limitations an excep- 
tion which the statute itself does not make. (2 Wheat., 25; 
9 How., 522; 2 Curtis, 480.) So, also, the clear weight- of 
authority, at least in the state of New York, is that where 
the statute does not make fraudulent concealment of the 
existence of the cause of action an exception to the running 
of the. statute, the court has no right or power to make 
such exceptions, either directly, or by the indirect method 
of saying that the cause of action does not accrue, in case 
of a fraudulent concealment until a discovery of the fraud. 
It is true that Mr. Justice Srorery, in Sherwood v. Sutton, 
5 Mason, 142-153, dissents from the decision in 20 Johnson, 
33. But I-cannot but regard the making by the court of 
an exception in a case of fraudulent concealment, where the 
statute does not make it, as violating the rule settled by the 
supreme court, as before stated; especially must this be so, 
where the statute has, as in the fourth section of the act of 
1839, specified, in a proviso, declared exceptions.” 

The state courts of last resort have announced the same 


doctrine with almost unvarying uniformity. 


In Coke et al. v. McGinnis, Martin & Yerger, (Tenn.), 361, 
to a plea of the statute, in assumpsit for money had and 
received, the plaintiff replied that defendant received the 
money as trustee and fraudulently concealed the cause of 
action Replication overruled and the court, after deciding 
that the relation of cestud que trust and trustee did not pre- 
vent the bar of the statute, say: | 
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“Secondly, It is contended that the concealment of the 
receipt of money by Stone, as set forth in the replication, is 
a good answer to the plea of the statute of limitations; and 
that a fraudulent concealmeni of the cause of action formed 
an exception in favor of the defendants in error, until they 
discovered the fraud. Here again it is believed the words 
of the statute are too plain for construction to afford any 
aid to the mind not affected by unmeaning refinement: 
‘The suit shall be brought within three years next after the 
cause of action,’ says the statute. Was the discovery that 
money had been fraudulently concealed by Stone ‘a cause 
of action.’ This it certainly could not be. 4 as " 
But it is insisted that the fraudulent concealment put it 
out of the power of the plaintiffs to sue, and therefore there 
is an implied exception in their favor, which is equally 
strong with the express exceptions in favor of those-who 
are infants, feme coverts, non compos, imprisoned or beyond 
seas. And this brings us directly to the question whether 
the courts have power to make exceptions to the affirmative 
and positive exactions of the statute, in case where the leg- 
islature has made none. I am well convinced that this 
court has no such power; that it is our duty to administer 
the law, regardless of particular cases of hardship and that 
it belongs exclusively to the legislature to alter the law, if 
it is oppressive or inconvenient. It is believed that such 
has been the course of decision, with slight aberrations, in 
reference to the act of limitations for centuries,” 

In Peck v. Buck et al., 59 Tenn., 7!, fraudulent conceal- 
ment of the cause of action and existence of war, were re- 
plied toa plea of statute. The court holding the first bad 
and the secend good, say: 

“ A replication to the plea of the statute of limitations in 
an action at law, that the defendant had fraudulently con- 
cealed the cause of action for the period of time necessary 
to bar the action, and that the action was begun when said 
cause of action was discovered, is demurrable. The general 
principle stated in the case of Cocke v. McGinnis, M. & Y.. 
361, that the courts can make no exceptions to the statute 
except such as the statute itself has made, has not been de- 
parted from in our own courts of law. * . * ‘* The 
court is of the opinion. therefore, that there is no error in 
the judgment below, allowing the demurrer to the replica- 
tion of fraud.” 

In York v. Bright, 4 Humph. (Tenn.), the bill charged that 
complainant was the equitable owner of the land in con- 
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troversy, and that defendant fraudulently procured a deed 
to be made to himself by one Johnson, in whom was the 
legal title. Defendant plead the statute, and showed twenty 
years’ possession under his unrecorded deed from Johnson. 
Held, the statute was a bar, and the court say: 

“The statute of limitations is clearly a bar to this suit. 
The fact that the defendant procured a deed by fraud, if it 
were so, and fraudulently obtained possession, would muke 
no difference. The statute makes no exception for frand, 
and will run tn favor of a possession and title obtained by 
fraud.” 

In Stiles v. Berry, | Hill (S. C.), 296, the defendant secretly 
and fraudulently obtained possession of a note made by 
him, and kept it until the statute of limitations had run on 
it; plaintiff on discovering the fraud brought assumpsit, as 
on a lost note. Held, that the statute of limitations was a 
bar, notwithstanding the fraud and although the plaintiff 
did not know where the note was. The court after quoting 


the statute, say: 

“To ascertain, therefore, whether the plaintiff's action is 
barred, the most important inquiry is, When did the cause 
of action accrue?) When this is ascertained, the determina- 
tion whether the statute has once run is a mere matter of 
numerical calculation which .can easily be made. Many of 
the difficulties in the cases upon the statute of linsitation, 
have arisen from losing sight of the words of the statute, 
and looking to what appeared to be just and right between 
the parties. The Judges here and elsewhere have, however, 
set about the ou of reform in this resp eb, and are now 
endeavoring to conform to the statute. ° ve The 
plaintiff's cause of action accrued on the day on which the 
note became due, and he is, consequently, barred by the 
statute of limitations, unless the fraud of the defendant 
will prevent its operation. ’ ” But unless the dis 
covery of the fraud can be ‘egarded as the plaintiff's cause 
of ac tion. at cannot have the effec f of pre unis the opera- 
tion of the statute of limitations. For to allow it to 
have effect in any other point of view would be to make 
and allow, by judice val construction, an ercepttoi fo the 
statute of limitations. which the le yislature did not think 
proper to make. The plaintiff’s action is on the note, 
not on the fraud; his cause of action is, that the money. 
which the defendant on a day certain promised? to pay, 
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is not paid. His right to demand payment arose on the day 
on which the note fell due — this is his cause of action, and 
more than four years from its accrual having elapsed before 
his action was brought, the plaintiff is barred by the statute 
of limitations.” 

In Miller v. Lesser, 71 Iowa, 147, the lowa code provided 
that an action on an unwritten contract must be brought in 
five years, and not after, “except when otherwise specially 
declared.” Theonly exceptions declared are contained in 
section 2530, which provides that in the case of fraud, mis- 
take or trespass the statute shall not run until the discovery 
ofthe same. Held that the fact that the debtor had changed 
his residence from Ohio, where the contract relied on‘ was 
executed, to lowa, where the action was brought and lived 
there under an assumed name, and that the creditor did not 
know his residence, although he had made diligent inquiry 
to ascertain it, did not prevent the statute from running. 

In Somerset Co. v. Veghte, 44 N. J. L., 509, being an ac- 
tion against the county treasurer for moneys as to which 
he had defaulted, to a plea of the statute, plaintiff replied 
detendant’s fraudulent concealment of his receipt of the 
money and the cause of action until after the statutory period. 
The court held: 

‘1. Courts cannot graft on the statutes of limitations ex- 
ceptions not contained therein, however inequitable the en- 
forcement of the statute without such exceptions may be. 

‘2. The fraudulent concealment of a cause of action 
does not justify the inference of a new promise, which will 
take the action out of the operation of the statute; nor does 
it estop the defendant from setting up the bar of the statue 
at law. 

“3. Inan action of assumpsit a plea of statute of 
limitations was interposed. A replication setting up a 
fraudulent concealment of the cause of action until a time 
within the statutory limit of six years, and seeking 
thus to avoid the bar of the statute — held, bad on de- 
murrer,” 

In Callis v. Waddy, + Mumford (Va.), 511, action on the 
case for a deceit, to a plea of the statute plaintiff replied, 
among other things, that the cause of action is founded on 
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a fraud, and that the same came to plaintiff’s knowledge 
within the time prescribed by law for bringing the action. 
Held, the replications afforded no answer to the bar of the 
statute, and the court say: 


“This court ' i . is of the opinion that-the 
judgment of the said county court is erroneous, in this, that 
the said court proceeded to render judgment for the defen- 
dant in error upon zmmaterial issues joined upon the plea 
of the act of limitations; the same issues being immaterial, 
in this, that the matter contained in the replications to the 
said plea, if admitted and proved to be true, afford no an- 
swer to the bar set up by the plea aforesaid.” 

In Connor et al. v. Goodman, 104 Ills., 365, where by 
statute, fraudulent concealment of the cause of action sus- 
pends the statute, it was held fraud other than that named 
in the statute did not suspend it, and the court say: 


“ But counsel contend appellants did not learn the fraudu- 
lent transaction, whereby they allege they were deprived of 
their property, until within two years of the filing of their 
bill, and hence that they were not affected by the statute of 
limitations. There is no claim made that the cause of ac- 
tion was frudulently concealed from them by Goodman, and 
so the case is not affected by the 22d section of the limita- 
tion act of 1874.” 


In Fee v. Fee, 10 Ohio, 469, to a plea of the statute was 
replied fraudulent concealment of the cause of action,and a 
demurrer to the replication was sustained. After referring 


to the different cases on the subject, the court say. “I 
agree with the opinion in Troop v. Smith (20 John., 33), 
that, as the statute declares that certain actions shall be 
commenced within a limited period, the courts of law _ pos- 
sess no dispensing power whatever. The law of Ohio, like 
that of New York, contains a saving in favor of infants, 
feme coverts, non-residents, and persons non compos, but it 
does not make fraud one of the exceptions. The true in- 
quiry, therefore, at law, is, when did the cause of action 
arise, and not, when did knowledge of that fact come to the 
plaintiff, or by what circumstances was he prevented from 
obtaining the information.” 

In Smith v. Bishop,9 Vt., 110, fraudulent concealment of 
the cause of action was replied to the plea of the statute, anda 


demurrer to the replication was sustained. The court 
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after stating that Massachusetts had adopted the doctrine 
that fraudulent concealment of the cause of action would 
interrupt the running of the statute, say: 

“But the doctrine was subsequently examined by the 
Supreme Court of New York, and its soundness there dis 
tinctly denied. It must be admitted, we think, viewing the 
doctrine with reference to proceedings at law, that the 
weight of authority is most decidedly against it. * * * 
Whether the operation of the statute would be more equita- 
ble, if a different criterion were adopted, is a question for 
levislative consideration. We cau neither repeal nor alter 
the statute.” | 

In Clark v. Reeder, 1 Spears (8S. C.), 393, fraudulent con- 
cealment of the cause of action, held not to suspend the 
running of the statute. 

In the state of New York the principle we contend for 
here, has been thoroughly established by numerous decis- 
ions. 

In Troup v. Evecutors of Smith, 20 John., 33, to the plea 


of the statute was replied fraudulent concealment of the 


cause of action, and a demurrer to the plea was sustained. 
SPENCER, C. J., after adverting to what might possibly be 
the rule in equity, says: 

* But the courts of law are expressly bound by the statute, 
it relates to specified actions, and it declares that such ac- 
tions shall be commenced and sued within six years next, 
after the cause of such actions accrued, and notafter; thus, 
not only affirmatively declaring within what time these 
actions are to be brought, but inhibiting their being brought 
after that period. J know of no dispensing power which 
courts of law possess arising from any cause whatever; 
and it seems to me, that where the legislature, in the same 
statute, gives an extension of time in the cases of the ar- 
rest or reversal of judgment, in cases of infancy, coverture 
of the feme, insanity and imprisonment, and for an absence 
of the defendant out of the state, when the cause of action 
aecrued, that it would be an assumption of legislative au- 
thority to introduce any other proviso. The plaintifi’s case 
may be a very hard one; but that affcrds no reason for con 
struing away a statute of great public benefit,and which, 
in manv cases, is a shield against antiquated and stale de- 
mands.” (After suggesting the quere whether the reptica- 
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tion shows a fraudulent concealment the opinion proceeds.) 
* But we wish to be understood, as deciding the case on the 
ground, that whether there was a fraudulent conceaiment 
or not, so as to prevent the plaintiff's discovering the fraud, 
unti! within six years before the commencement of the 
suit, sitting as a court of law, and bound by the express 
provision of the statutes, we could not notice the fraud so 
as to take the case out of the operation of the statute.” 

In Leonard v. Pitney, 5 Wend., 50, to a plea of the stat- 
ute was replied fraudulent concealment of the cause of ac- 
tion, and a demurrer to the replication was sustained. 
Marcy, J., in the opinion saving : 

“Tam of opinion that the replications are not a good an- 


swer to the pleas of the statute of limitations. By that 


statute if is enacted, that all actions upon the case should 


be commenced within six years next after the cause of such 


actions accrued, and not after. No language can be more 
explicit. * - * Whether the fraudulent conduct of 


the defendant, in concealing from the plaintiff a knowlecége 
that a cause of action had accrued to him until the usual 
time of limitations mentioned tn the statute had elapsed, 
wil be an answer toa plea setting up the statute Is a ques 
tion which has, within a few years, been ably discussed in 
this court, and deliberately settled In the case of Troup U. 
The Executors of Smith, 20 John, 3%, a replication alleging 
fraudulent concealment of the cause of action from the 
plaintiff in avoidance of such plea was overruled. Al! the 
authorities that were urged in favor of the replication in 
this case, were considered by the court in that, and answered 
in a satisfactory manner. That case settled the law which 
applies to and must govern this case.” 

In Allen v. Mills, 17 Wend., 202, which was trover for 
the conversion of twenty thousand dollars in bank bills, toa 
plea of the statute, the plaintiffs replied that “the biils in ques 
tion were stolen from them by some person unknown and se- 
cretly kept,and although they used great exertions to dis 
cover the bills and the person by whom they were so taken, 
yet the same proved fruitless until within six years before the 
commencement of the action, when they first discovered that 
the bills so secretly and feloniously taken and secretly kept. 
were afterwards converted by the defendant, he well know- 
ing the bills, at the time of the conversion, to be the prop- 


erty of the plaintiffs, and that the same had been secretly 
and feloniously taken from their possession. The plaint- 
iffs,in their brief, contended that “the defendant admits 
that he converted the bills with knowledge that they were 
the property, and had been feloniously taken from the pos- 
session of the plaintiffs. It cannot be that the statute of 
limitations was ever intended to protect a party under such 
circumstances. The plaintiffs could not sue, until they dis- 
covered the person against whom they had a ciaim, and 
therefore are not chargeable with sleeping on their rights. 
Besides, they were kept in ignorance of their right ta sue, 
by the felonious act of the defendant himself Keeping 
But the court held 
the statute a bar, and by NELSON, Ci. J., say: 
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secretiy the money of the plaintiffs.’ 


“The principal question in the case arises upon the plea: 
that is, whether a fraudulent concealinent of the cause of 
action by the defendant, until after the statute has attached, 
affords a sufficient answer to the plea, provided the suit has 
been commenced within six years aiter the discovery. The 
question has been twice before this court, and after a full 
discussion decided in the negative. It would be an idle 
waste of time to go over the argument.” 

The court then cites Troop v. Smith, executors, and Leon- 
ard vu Pitney, supra. 

[In Humbert v. Trinity Church, 24 Wend., 587, fraudulent 
concealment was again replied to a plea of the statute, and 
to that replication, the court, by Cowen, J., say, at page 606: 

“ But the answer comes again: the complainants are be- 
fore us for the purpose of enforcing a legal claim. The 
statute has told us in so many words what alone will save 
the right of entry or action against the lapse of twenty 
vears. These are Infancy, coverture, and other disabilities 
or impediments expressly named. Still other impediments 
may have been equally worthy of enumeration; and tha 
the defendant committed the wrong with a sec:et and im 
penetrable design to avail himself of the statute of limita- 
tion, and succeeded in covering up his fraud till the time 
had expired, may have been one of them. But the reasons 
are obvious, and authorities quite uniform against going be 
vond the express enumeration in the statute. Among other 
qualifications sought to be engrafted upon it, fraud has been 
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expressly repudiated by several cases. The question has 
been before the supreme court in three successive instances, 
The first was Troop v. Smith, ex’s, 20 John., 33. The case 
was decided in 1822. After a full argument, presenting the 
English and American authorities up to that time, Chief 
Justice SPeNceER went over them, and concluded the unani- 
mous opinion of the court in these words: ‘We wish to be 
understood as deciding the cause on the ground, that 
whether there was a fraudulent concealment or not, so as 
to prevent the plaintiff’s discovering the fraud until within 
six years before the commencement of the suit, sitting asa 
court of law and bound by the express provisions of the 
statute, we could not notice the fraud so as to take the case 
out of the statute.’ The same point was again resolved by 
the same court in 1820, Leonard v. Pitney, 5 Wend., 30. 
And still again in 1837, Allen v. Mills, 17 id, 202. All these 
were cases where the Injury was committed fraudulently, 
and kept so veiled that no remedy could be had till the stat 
ute had run.” 

In Demarest v. Wynkoop, 3 John. Ch., 129, CHANCKLLOR 
Kent, in his opinion, page 14” ef seg says: “ The doctrine 
of any inherent equity creating an exception as to any dis- 
ability, where the statute of limitations creates none, has 
been long, and, I believe, uniformly exposed. General 
words in the statute must receive a general construction; 
and if there be no express evceplion, the court can make 
none. It was agreed without contradiction, m Stowell v., 
Zouch, Plowd., 367, that the general provision in the statute 
of fines would have barred infants, feme coverts, and the 
other persons named in the proviso, equally with persons 
under no disability, if they had not been named in the ex 
ception ‘or saving clause, So, in Duplezx v. De Roven, 2 
Vern., 540, the lordkeeper thought it very reasonable. that 
the statute of limitation should not run when the debtor 
was beyond sea; but there was no saving in the case; he 
could not resist the plea of the statute. The same doctrine 
is declared in explicit and expressive terms, by Sin W™M. 
GRAN, In Beckford v Wade. 17 Ves. 87. and who refers to 
the opinion of Sire Earuiy: Witmors, in Lord Buecking- 
hamshire v. Drury, Wilmots’ opinions, 177-194, and to the 
decisions in the common Jaw courts (Hall v. Wybourn, 2 
Salk., 420; Aubry v. Fortescue, 10 Mod., 206), that though 
the courts of justice be shut by civil war, so that no origt- 
nal could be sued out, yet the statute of limitations contin- 
ued to run.” 


In Sacta v. De Graef, 1 Cow., 356, to the plea of the 
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statute was replied the defendant’s discharge under the 
insolvent act, and if was urged, that as the discharge 
prevented the plaintiff from suing, the case was clearly 
within the equity of that provision of the statute which 
prevented its running when there was an incapacity to 
sue, but the court held otherwise, and by Savaas, Ch. J., 
said: 

“The only excuse allowed by the statute, arising from the 
act of the defendant, is his being out of the state when the 
cause of action accrued. Though the defendant’s virtual 
protection from prosecution by his discharge, produces the 
same result as his absence from the state, yet we are. not 
warranted by any rule of construction in deciding, that 
every cause that produces the same effect as the one men- 
tioned in the act, comes within it. lt is true, the reason 
why the absence of the defendant from the state, excuses 
the plaintiff from prosecuting, is, that the defendant is be- 
yond the reach of the process of the court; and the defend- 
ant’s discharge placed him equally out of the reach of a re- 
covery against him, till the decision in the supreme court 
of the United States in Sturgis v. Crowinshield. But it is 
not for the court to extend the law to all cases coming 
within the reason of it, so long as they are not within the 
letier.” 

In Bucklin v. Ford, 5 Barb., 493, the court say: 

“The only question raised upon the argument in this 
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cause was In relation to the statute of limitations. It is 
undoubtedly a well settled proposition that no exception to 
the statute of limitations can be claimed, unless it is ex- 
pressly mentioned in such statute. General words of a 
statute, it is considered, must receive a general construction, 
and, unless there can be found in the statute itself, some 
ground for restraining it, it cannot be restrained by arbi- 
trary addition or retrenchment.” 


The supreme court of Wisconsin, following the above 
cases, and quoting several of them with approval, has an- 
nounced and enforced, in several cases, the principle we con- 
tend for here. 

In Woodbury v. Shackelford et al., 19 Wis., 55, it was 
held that the particular statute of limitations under consid: 
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eration, not having expressly excepted infants from its op 
eration, ran against infants the same as against adults 
And the court say: 

“Tt is a settled principle in the construction of statutes of 
limitation, that general words are to have a general oper- 
ation; and unless there can be found in the statute itself 
some ground for restraining it, it cannot be restrained by 
arbitrary addition or retrenchment. No exceptions can be 
claimed tin favor of particular persons or cases, unless they 
are expressly mentioned.’ 

In Lindsay et al. v. Fay, 25 Wis., 177, the court again ap- 
ply the rule in construing the statute prescribing a limita- 
tion of three years for actions to recover lands forfeited for 
taxes, “except in cases where the taxes shall actually have 
been paid.” It appeared the land had been redeemed, vet 
the court held the action was barred. The only exception 
in the statute was payment, and the court could not make 
another, to wit, redemption. After quoting the above lan- 
guage from Woodbury vs. Shackelford et al., the courtsay. 
“ Applying these rules to this case, the conclusion seems in. 
evitable, that a redemption of the land is not payment. 
To hold otherwise would be to restrain the operation of the 
statute ‘ by arbitrary addition, which the rule of law for- 
bids” 

In Enckling v. Simmons, Ad., etc , 28 Wis., 272, the court 
refused to construe the statute providing “every mortgage 
of realestate ~*~ * may be foreclosed by advertisement,” 
so as to except a mortgage ex@cuted by an insane man, and 
say: 

“The proposition, however it may once have been held 
or considered, that the courts, upon what is termed an 
equitable construction or otherwise, may, against the plain 
language of a statute and in opposition to the intent clearly 
expressed by the words, mitigate the ‘ violence of the letter’ 
by introducing exceptions where the statute contains none, 
so as to relieve in cases of hardships or particular 
inconvenience, has been too long and too /requently 
rejected to be now the subject of serious argument 
or doubt. Such doctrine, if it ever existed, was long 
since exploded, and the rule now universally recog- 
nized and acted upon is, that whatever else may 


a ae acme 


frequently exemplified, in cases arising under statutes of 
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be done with the words of a statute, they may never in the 
la. guag »of Lorp Bacon, ‘be taken to a repugnant intent.’ 
. * This rule has been oftenest applied and is most 


bed 


limitations; but it is equally applicable to any other statute. 
i J 9 . 

In Fallass, Ad., etc., v. Pierce et al.. 30 Wis., 443, the 
court was urged to restrict the benefit of section 25, chapter 
86, revised statutes 1858, (which declares an unrecorded deed 
void as against a subsequent purchaser in good faith whose 
deed is first recorded,) to a subsequent purchaser from the 
same grantor, which the -ourt refused to do, and Drxon, 
C. J., says, at page 460, referring to the above rule:. “I 
cannot, | must confess,in view of the past decisions of this 
court upon this rule of construction, and in view of the 
same, as it has generally been received and acted upon by 
other courts, hold that the statute in question can be judi- 
cially forced — for [ can use no other term —so that it shall 
be limited to a particular class of purchasers only, when by 
its very words, clear and unambiguous, it applies to all pur- 
chases of the kind named in it. 

In Landers v. Burke, et ai., 33 Wis, 452, chapter 179, 
laws of 1867, which provided, zz all civil actions, where no 
issue had been joined and time therefor had expired, the 
judge might sign judgment at any term in his circuit, was 
up for construction, and the court was asked, but refused, 
toexclude from its operation actions to foreclose mortgages; 
and the court, at page 463, say: 

“We are not aware of the existence of any principle of 
statutory construction which ; an thori ‘s us to interpolate an 
exception, which will exclude from the operation of the act 
an action to foreclose a eva . tis a cardinal rule of 
bite rye tution, that general words in a statute must receive 
a general construction unless there be something 1n it to 
restrain them 

In Sambs, Adm’x, v. Stein ef al . 52 Wis., 569, the appeal 
from the judgment had not been taken within two years 
from the date of the jadgment as prescribed by statute, and 
for this reason: 

‘One month after the date of the judgment, Sambs, the 
jud ment debtor died. Nopersonal representative had been 
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appointed until a month after the expiration of the two 
years, but an appeal taken before that time had been dis- 
missed after the two years for want of jurisdiction. Then, 
the proper substitution was made and the appeal perfected, 
which was dismissed because not taken within the two 
years, and the court say: 

“Tt is contended that the time during which the defend- 
ants were precluded from taking an appeal by reason of the 
non-existence of any “adverse party ” upon whom to serve 
the notice of appeal, as required by section 304°, R.S., should 
not be counted as any part of the two years. Is this con- 
tention correct? Did the death of the judgment plaintiff 
thus stop the running of the statute ?” 

After citing many cases to the effect that only such ex- 
ceptions as are specifically mentioned in the statute can be 
ailowed, the court proceed: ‘* We are, therefore, to inquire 
whether there is any provision of the statute saving and 
excepting a case like this from the stautory bar above re- 
ferred to,” and it was held there was not and the appeal 
was, therefore, dismissed. 

In Albright v. Albright et al., 70 Wis., 528, the testator 
had died June 25, 1832; his will was denied probate in the 
county court, October 31, 1882; the brothers and sisters ap- 
pealed to the circuit court December 2, 1882, and had given 
bond by which “ all further proceedings in pursuance of 
the act appealed from,” were stayed in the county court 
pending the appeal. The circuit court admitted the will to 
probate September 28, 1883, and the record was certified 
back to the county court, October 16, 1883; and on the 23d 
of that month the widow filed in the county court her no 
tice of election to.take under the statute instead of under 
the will. Thestatute under which the election was filed 
provided that, the widow shall be deemed to have elected to 
take under the will, “ unless within one year from the death 
of her husband she file in the (county) court, notice in writ- 
jug that she eiects to take” under the statute. It was held 
that the election was filed too late, nothwithstanding all 
proceedings were stayed in the countv court, and the Su- 
preme Court say: 
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“The election must be made by the widow ‘ within one 
year after the death of her husband.” No deduction from 
the time is provided for in case the validity of the will is 
contested; nor even where the will vs lost, and its existence 
unknown to the widow until after the expiration of the year. 
The statute may be unwise, If not untust to the widow, but 
it is nevertheless imperative upon the courts.” 

The Supreme Court of Wisconsin cites, with approval, 
many of the foregoing cases In other courts,and has thusgiven 
a settled construction to the statute of limitations of that 
state accordingly to the effect — Ist. General words in the 
statute are to have a venera! operation, and, unless there 
can be found in the statute itself some ground for restrain- 
ing it, it cannot be restrained by arbitrary addition or re- 
trenchment. No exception can be claimed in favor of 
particular persons or cases, unless they are expressly men- 
tioned. vd. Fraudulent concealment by the party claiming 
the protection of the statute, does not interrupt or suspend 
the running of the statute. 


Then, again, the statute of limitations of Wisconsin, as 
it first appeared in the territorial revision of 1839, and the 
revision of IS49 (Statutes 1839, p. 260, sec 15; R. 5S. 1849, 
chap. 127, sec. 14) was taken from the statutes of New York 
(2 RLS. N. Y., 1829, p. 204, sec. 18, ef seg.) with some imma- 
terial changes. Before our adoption of. the statute, the 
courts of New York had placed a settled construction upon 
it to the effect we here contend for (see N. Y. cases above 
cited), and when Wisconsin adopted the statute from New 
York, it adopted with it the construction the New York 
Courts had pul upon it. 

Sweartugen U. Robertson, Ow Wis., £22, 
Dropper v. Everson, 22 Wis... 147. 
Dutcher v Dutcher, 30 Wis., 651. 

Ve Donald wv Hovey, 110 U. S, 619. 
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The coastruction thus placed upon the statute of limita 

tions of the state by the Supreme Court of Wisconsin, will 
be followed by the Federal courts as the true and proper 
construstion of the statute, under a very well established 
and familiar rule ot those courts. 

Grreen v. Neal, 6 Peters, 291. 

Harpénding et al, v. Dutch Church, 16 Peters, 455. 

Leffengwell v. Warren, 2 Black, 59%. 

McClung v. Suliman, 3 Peters, 276. 

Ross et al. v. Duval et al.. 13 Peters, 45 

Bank of Alabama vy. Dalton, How . ibn We 

Wayman et al. v. Southardt, 10 Wheet.. 1. 

Tioga Bh... Co v. B. & C. &. &. Co., 20 Wall, 187. 

3. No improper act is claimed to have been done by de 

fendant before March 1. 1873. The statute (ch. 53, laws 
Is7z) had then already been running for nearly a year on 
all the causes of action accruing before that date. Those 
causes of action at Jeast were. therefore. barred by the 
statute, for it is a well settled principle of construction that 


where the statute has once commenced to run. no subse 


quent disability will interrupt or suspend its running. 
Angell on Limit., Secs. 196, 477 to 4:9. 
Merce yD Seldon. | H iw.» ¢. 
Hogan v. Kurtz, 94 U.S.,; 773. 


Me Donald v. Hovey, 110 U.S., 619 


In DeKay e. Durrall, 2 Green (N. J.), 24, HorNBLower, 
Ch. J., in giving the opinion of the court, declares that the 
course of decisions, both in England and in this country. 
has established the rule beyond doubt, that where the statate 
of limitations has commenced running, it runs over all sub- 
sequent disabilities, and intermediate acts and events. 

This general rule of construction is m ide imperative by 
section 4227, R. S., of Wisconsin, which provides, “No per- 
son shall avail himself of a disability, unless it existed when 


his right of action accrued.” 
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II, 


The amendment to the complaint does not show fraud- 
ulent conduct on defendant's part. 

The general allegation that the city, its officers, etc., fraud- 
ulently conspired together to defraud plaintiff and to pre- 
vent service of process, can be of no avall to the plaintiff, 
because it does not set out the facts relied on constituting 
the fraud. The general allegation of conspiracy, etc., is, 
therefore, to be deemed eliminated from the complaint so 


far as this discussion is concerned. 
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Wood wv. Carpenter, Oi U.S. ii 


Nor are the endeavors of plaintiff to get service to be con- 
sidered, as it is only the fraudulent acts of the defendant 
that can in any event be considered. 

Wells v. Halpin, £9 Mo., 92. 


Stevenson v. Robinson, 30 Mich., 160. 


We have left, then, simply and only the allegations, (1) 
That the mayor elected each year since March 1, 1873, duly 
qualified and immediately placed his resignation in hands 
of the city clerk, to be filed and to take effect in the case of 
emergeney. (2) That the mayor and aldermen each year 
since March 1, 187, failed to qualify until assembled ina 
secret place, with locked doors, and persons on guard to in- 
form of the approach of any person, and then qualified, 
transacted ‘certain necessary business for defendant, and 
immediately resigned. (3) That the common council bas 
failed each year to elect a chairman of the common council. 

What, then, is the conduct complained of by plaintiff? 
Simply that the mayor and aldermen each year qualified, 
transacted certain necessary business for the city, and then 
immediately resigned. All thisthey were specifically author 
ized by statute to do, and, having done nothing but what 
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they were authorized by statute to do, they cannot be held 
to have committed a fraud. Because fraud cannot be pre. 
dicted of acts authorized by the statute to be done. 

At the time the bonds were issued, and, indeed, ever 
since the city was first chartered, these officers were author 


ized by law to resign 


(a.) By the common law all officers were authorized to 
resign, but the resignation did not take effect until it was 
accepted. 

Dillon on Municipal Corporations, Sec. 163 and cases 
cited. 
Page vs. People, 50 cs., 432. 

b.). By the statutes of Wisconsin in force at the time the 
city was chartered, and ever since, they were authorized to 
resign. 

Sections 1 and 2, Chap. 2, R. S. 1849. 
Sections | and 2, Chap. 14, ROS. 185s. 
Sections 961 and 962, Revised Statutes 187s 
Section 40, Chap. 45, P. and l. Laws 1853. 
Section 7, Chap 327, P. and L. Laws 185% 
Section 7, Chap. 233, G L. 1865. 
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Section 2, Chap. 204, P. and L. Laws 187! 


4 
EE 


es A RNR. ystems 


Ii. 


s 


But it is claimed the defendant concealed its mayor each 
year during the few hours it had one, and that it had no 
officer known to the plaintiff upon whom summons could 
be served. To this we reply, the statute provides, under 
just this state of facts, how the piaintif— shall proceed to 
prevent the running of the statute. 

Section 4240, R.S.. provides: 

“An attempt to commence an action shall be deemed 
equivalent to the commencement thereof, within the mean- 


ing of any provision of law, which limits the time for the 


commencement of an action when the summons is deliv- 
ered with the intent that it shall be actually served. * * 
If a corporation organized under the laws of this state be 
defendant: to the sheriff or the proper officer of the county in 
which it was established by law, or where its general busi 
ness Is transacted or where it keeps an office for the trans- 
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action of business, or wherein any officer, attorney, agent 
or other person upon whom the summons may by law be 
served, resides or has his office; or if such corporation has 
ne such place of business, o1 in officer or othe person 
upon whom the summons may by law be served, known to 
the plaintiff, or if such defendant be a non-resident or a non- 
res «| int cor poration, to the she} iff ar ot he l proper officer of 
the county in which plaintiff shall bring his action. But 
such attempt must be followed by the first publication of 
the summons, or the service thereof, within sixty davs.” 

The clause, “ orif such corporation has no such place of 
bi Tit ss. or any othcer or othe) person pon whom the 
summons may by law be served, known to the plaintifi,” 
was inserted in this section, the revisors sav: “Soas to 
provide for an attempt to commence an action when a cor 
poration orzanized under the laws of this state, has no 
known place of business or officer upon wiiom the sum 
mons can be served.” 

So that under the existence of the very state of facts 


claimed of by plaintiff this statute pointed out to him how 
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he was to proceed to prevent the statute of limitations run- 
ning against hisclaim. If defendant concealed its mayor 
during the few hours it had one each year, and there was 
no officer known to plaintiff upon whom summons might 
be served, his mode of procedure was clear. He should 
have placed his summons in the hands of the marshal with 
intent to have it actually served, and then followed. that up 
with the first publication of the sum: nons within sixty days, 
and his action would have been saved. But he neglected to 
do the only and the very thing pointed out by the statute 
as necessary to be done in order to save his action, and he 
cannot now complain that through his own negligence his 
action is barred. 1 Monnell’s Practice, 302. 

The statute having provided this one particular method 
to avoid the statute under these particular facts, must be 
held to exclude all other methods, under the familiar 


maxim, CLPressto UNLUS est exclusio allerius. 


If, in fact, the defendant concealed its mayor, as 
claimed, the plaintiff, we submit, could have obtained 
service of the summons by publication under section 2639, 
R.S.. subdivision 2. But even if that were not so, con- 
struing the provisions of that section in connection with 
section 4240, it is clear we insist that, under the facts 
as claimed by plaintiff,-the only way he could prevent 
the running of the statute, was for him to deliver the 
summons to the marshal, with the intent to have it 
actually served, before the statute had ran, and to fol 
low such delivery by the first publication of the sum- 
mons within sixty days. Having failed to do this the stat 


ute bar is complete. 
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IV. 


The statute of Wisconsin has, itself, provided when and 
to what extent fraud on the part of the party claiming the 
protection of the statute, shall effect its running. Seetion 
42"2, revised statutes, provides that actions must be com- 
menced within six vears after the cause of action accrued, 
and subdivision 7 of that section is as follows: 

‘An action for relief on the ground of fraud, in a case 
which was on and before the twenty-eighth day of Febru- 
ary. A D one thousand eight hundred and fifty-seven, 
solely cognizable by the court of chancery. The cause of 
action in such case is not deemed to have accrued, until the 
discovery by the aggrieved party of the facts constituting 
the fraud.” 

Thus, the statute declares, in substance, that in the one 
single, isolated case of *‘an action for relief on the ground of 
fraud.ina case solely Cc \MMIZ thle ina court of chancery,” fraud 
shall have the single specific effect of postponing the accrual 
of the action, until the discovery of the facts constituting 
the fraud. 

But it is only in that one particular kind of action, to wit, 
one “for relief onthe ground of fraud, solely cognizable in 
a court of chancery,” that even this effect follows fraud. 
In actions where the jurisdiction of chancery was concur- 
rent with that of iaw, this section does not apply. 

hoot v. Farrington, 41 N. Y¥., 164. 
Carr et al. v. Thompson, 37 N. Y., 160. 


The present action is an action at law, and, therefore, this 
statute cannot apply. 

The legislature having thus provided, that fraud should 
have the particular effect named in the particular action 
named, has thereby also, in effect, declaied that fraud shali 
have no other effect, and none at all in any action other 
than the specific one named. Such being the legislative 
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declaration, it would be a clearly unwarrantable assump 
tion of power, for the court to declare that fraud should 
have some other effect, and should have such other effect 
in other kinds of action. 

Conroe v. Buell, 7 Wis., 408. 

State v. Hastings, 10 Wis., 525. 


We submit, therefore, that the bar of the statute is com 
plete, and that the judgment should be affirmed. 
GEO. W. BIRD, 
DANIEL HALL, 


Attorneys for Defendant in Error. 
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United States’ SupremeCourt. 
oul 

HENRY AMY ann GUSTAVUS HOP- 


PENSTEDT, Plaintitfsin Error. | 
' NO. 197; 


Vs. 
THE CITY OF WATERTOWN, (also Nos. 
Defendant in Error. ISS, 199. 


200 & 201. ) 
BRIEF ‘NO. 2 OF DEFENDANT LN ERROR. 


We deem it important to make the Court acquaint- 
ed with the exact facts which underlie this whole Wa- 
tertown debt controversy to enable it to determine upon 
the remedy to be ayplied. 

Chapter 123 of the laws of Wisconsin of 1853 au- 
thorized the said city to issue $80,000 of ten-year 8 per 
cent. semi-annual interest coupon bonds as a loan of its 
credit to the Milwaukee and Watertown R. R. Co.; and 
Chapter 127 of the private and local laws of 1856 author- 
ized said city to issue as a loan of its credit to the Chie- 
ago, St. Paul & Fond du Lae R. R. Co., $200,000 and to 
the Wate rtown and Madison R.R. Co., $200,000 more, of 
20 year 8 per cent. semi-annual interest coupon bonds— 
all of said $480,000, of bonds were by the terms of said 
acts to be issued only upon a majority vote of the legal 
voters of said city in their favor. All these bonds were 
actually issued against the utmost efforts of a large 
share of its taxpayers, and would now, including princi- 
pal, interest, and interest upon coupons, judgments, and 
costs exceed $3,000,000, if no part of it had been paid. 


a 


J 


But the record, pages 11 and 12 in Rees vs. City of 
Watertown, 19 Wal. 107,*cited here by both parties, 
reveals more exactly the real situation. ‘That was an 
equity case, and the uncontradicted answer verified 
february 12th, 1872, there says: 

“This defenda:t further answering, admits that said 
city contains a population of 7,553, inhabitants; that the 
entire assessment of the personal and real property on 
said city for the year 1870, was $1,245,625, of which 
€981.580 was for real, and $264,045 was fer personal 
property; that the entire assessment of real and person- 
al property in and for said city for the year 1871 was 
$1,097 ,945.00, of which amount $867,005.00 was for real, 
and $230,935.00 for personal property, and this defend- 
ant denies that the assessment of real and personal 
property for the said years 1870 and 1871, in and for said 
city, exceeded, or differed fromthesums above stated in 
this answer.” 

“This defendant adinits that the outstanding bouds 
of said city amount to $260,000 principal, with interest 
at the rate of S per cent. perannum thereon, secured by 
interest warrants or coupons to the said bonds attached 
from the date of said bonds, which makes the indebted- 
ness Of said city on said bonds and.coupons at the time 
of verifying this answer $759,000, of which sum $550 - 
000 is already matured and past due.” 

“This defendant further shows that prior to 1856, 
the said city had outstanding $80,000 of eight per cent. 
bonds; that, under said act of 1856, it issued $400,000 
more of bonds, and about the same time about $25,000 
of what are termed improvement bonds, That the only 
voting ever done as to issuing the bonds of 1856, was 
uncer an ordinance of said city, which afforded no pro- 
tection against illegal voting; that the voting thereon 
was largely done by non-residents of said city, consist- 
ing ofa large force of railroad laborers, then thrown 
out of employment on the road now running from Wa- 
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tertown to Portage City.” 

“That the amount of said bonds was so mueh in 
excess of the resources and ability of said city to pay, 
that they commanded bat asmall fraction of their par 
value ic. the market, and that said complainant proba- 
bly never gave more than twenty per cent. of the princi- 
palof said bonds for the same; that it was originally 
supposed and provided that the railroads were to pay all 
of sail bonds, but that by foreclosure and sale of the 
railroads the whole burden of said debt is left upon said 
city, which itis impossible for it to pay.” , 

“This defendant further shows that it has settled, 
discharged and procured the discharge and settlement 
of two hundred and thirty thousand dollars of principal 
of said bonds and the acerued interest thereon; that it 
has levied taxes to pay all sums of money necessary to 
effect such compromise, and is ready to compromise and 
settle all outstanding bonds and judgments, at as high 
arateasecan be paid or collected of the people of Water- 
town.” | 

“This defendant further shows that the only reason 
why citizens of Wavertown have refused in some in- 
stances to accept or hold office, is because they would 
at once be involved in litigation, and harrassed for not 
doing what could not be accomplished.” 

It is now over 17 years since said answer was veri- 
fied and said facts laid before the court. Hence the 
past due principal and interest of said debt, with its in- 
terest-bearing coupons now exceeds the assessed value 
of all real and personal property of the citizens of said 
city. The amounts since paid are what remained of 
said improvement bonds, and some $42,000 of com- 
promise R. R. bonds under Chapt. 72 of the P. and L. 
Laws of 1870, nearly all issued prior to said 12th of 
Feby. 1872, soon after which, all plans of further settle- 
ments were broken up, by the persistant refusal of 
nearly all the rest of the bondholders to accept the 
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city’s offer of compromise, or to name any terms of settle - 


ment short of principal, interest and costs. 


The said debi, being all now due, it all equally de- 
mands immediate payment. Suppose we say we will 
pay and proceed to assess, levy and collect the whole 
amount. ‘The first effect would be, that before we 
could get ready to make the assessment all personal 
property would fly from the sweeping confiscation be- 
yond the reach of the assessor or tax gatherer. The 
back of all industry would be broken, and the tax 
then to be levied on the real estate would be equal to the 
highest price at which 1t could ever have been sold. In_ - 
other words it would all be so incumbered with this tax 
levy, as to be utterly worthless in the hands of its pres- 
ent owners or of any purchasers, especially so, as all in- 3 
dustries would be annihilated. If some of the more for- 
tunate ones could pay, they would be at once swamped by 
the inability to pay, of widows, orphans, the unfortunate, 
and especially of that large class of small property hold- 
ers whose modest homesteads are the slow accumulation 
of a lifetime, and who cannot repurchase them. And 
this tax levy coming again and again, there is no wealth 
at Watertown, which it would not readily exhaust. In 
the presence of this debt the citizens of Watertown are 
helpless. It but illustrates a correct maxim of finance, 
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that no municipal debt is worth more than what a rea- 
sonable tax will pay, because excessive taxation, de- 
stroys the very basis of all taxation. 

Plaintiffs in Error seem to intimate in their brief. 
that there issomething wrong, or that it isa fraud on 
the part of the city, for its mayor to resign. 

But they must take their stand upon one of these 
two propositions. 

Ist. Thatsuech resignations are legal, and proper, 
and as free from all fraud as it is for their counsel to 


stand here and argue their case. 
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Or, 2nd. That the resignation is an actua! attem pted 
fraud on Plaintiffs in error, and therefore illegal and 
void. | 

If the former be their position, thea the bondhold- 
ers have nothing to complain of. It was a risk they 
took, when for a trifle they bought bonds issued so much 
beyond the ability of the city or its people to pay, that 
they well knew that somebody would have to be fearful- 


ly oppressed, wronged, and robbed, before they could 
get their money. 


But if the latter be their position, they certainly 
have no ground of complaint. For the attempted re- 
signation being wrong, illegal and void, they had only 
to serve their summons the sameas if no resignation had 
ever been attempted If this be the correct view, it 
would put an end to all of these five cases involving the 


statute of limitations, by an affirmance in every case of 
the judgment of the court below. 


But the Revised Statutes of Wisconsin of 1849 (in 
force when these bonds were issued in 1553 and 1556), 
subdivision 4 of Sac. L of chap. 11, authorizes the may- 
or to resign to the officers authorized to order a new 
election, and subdivision 2 of Sec. 2 of same Chap. va- 
cates his office at once upon his resignation. Said 
city’s charter of 1856, (Chap. 327, See. 6 P. and L. 
Laws of 1856) provided that “all elective officers, except 
Justices of the Peace and aldermen, shall, unless ofher- 
wise provided, hold their respective offices for one year 
and until their successors are elected and qualified.” 
Now as it was then otherwise provided as above, in ef- 
fect, by the general statute, that the office of mayor 
should become vacant, ipso facto, upon filing his res- 
ignation, there has been no material change of the 
charter in this respect. Hence Plaintiffs when they 
took the bonds in suit, took upon themselves the risk 
of citizens, voluntarily, taking and holding the offices. 

This identical question was before this court in 
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Rees vs. Tite city of Watertown 19 Wal. 107, and was the 
great burden of the complaint, sought there to be over- 
come by the equity powers of this court. It was not 
the object of the law to have the mayor’s office vacant, 
but to induce its acceptance, ample provision being 
made to fill vacancies. This court there recognized the 
validity of these laws and said. “The remedy in law is 
adequate and perfect. The difficulty is in its execution 
only.” 

In considering this case of such serious import to 
said city and to its citizens, there is another proposition 
which. dexands attention. in Rees vs. The City of Wa- 
tertown supra, and also in the unreported case of Hew- 
ett et. al. vs. the same, the question came directly before 
this court whether the citizens of Watertown owed this 
debt, and this court in both cases most emphatically 
held that they did not. Hence it is the debt solely of 
the legal entity known as the city of Watertown, con- 
sisting of its powers of government and to levy taxes 
through its citizens volunteering to accept, retain and 
execute the offices for that purpose. Hence there is 
no obligation, moral or legal upon any citizen who 
never consented to this debt to do anything by which 
he or his fellow citizens shall owe or have to pay any 
part of it, especially in view of its destructive magni- 
tude and villianous origin. 


In 1874 the people of Wisconsin adopted an 
amendment to article XI of their constitution, which 
prohibits the contraction of municipal debts, beyond 
five per cent. of the assessed value of the property with- 
in the municipality. ‘This now shields the citizens of 
our state from further wholesale municipal robbery. 
But still the pitiless storm beats on Watertown, from 
which its people’s only shelter is the decision of this 
court in Rees vs. The City of Watertown, supra. 

With the foregoing explanations we proceed to 


; ._ *» . - 
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] argue Nos. 197 and 201 of these cases, which in afl es- 
sentials, are alike. 
’ . fort 
‘ The summons in this action’ =xst issued out of the 
: court below to the U. S. Marshal on the 19th day of 
- . JuneA. D. 1583, Fol. 3 of printed record. This was 


almost six months after the six years statute of limita- 
tions had ran upon the last maturing causes of action 


_ sued on, and set out in the complaint. The answer or 
: plea of the statute of limitations, found at Fol. 10 and 
also ‘printed in full at the end of this brief, avers 
(A) - “that neither the said action nor any of the causes of 


action in the said amended complaint stated nor any 


rgct thereof accrued within six years before the com- 

yf encement of the said above entitled aciion, nor within 
eee years before said 19th day of June, 1883. That said 
fF action was not commenced, nor attempted to be com- 
menced before said 19th day of June, 1883,” thus not 
only interposing the bar of the statute, but negativing all 
pretended diligence on the part of Plaintiffs to commence 
the action sooner. All this Plffs’. general demurrer*ad- 
mits to betrue. Fol. 10, page 9, Butthere is no aver- 
ment of any effort to obtain service before the six years 
bar of the statute had taken full effect. The allegation, 
that since the lst day of March, LSB3, they have employ- 
el agents and attorneys for the purpose of ascertaining 
A who was the mayor, &c., (last of Fol.7) is no averment 
that this was done before the 19th day of June, 1853. 
' But what did these agents and attorneys ever do? 


of Fix , 

The last paragraph, Fol. 8, is a fine example of vague- 
ness in pleading, when the pleader has very little basis 
for what he hastosay. Itisthe fair inference that the 
diligence and employmant of agents and attorneys re- 
late to about the 19th of June, 1883, for how could they 
@e clo anything to get the process served on said city before 
it had ever beenissued. Very soon after the attempted 
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Rees vs. Tite city of Watertown 19 Wal. 107, and was the 
great burden of the complaint, sought there to be over- 
come by the equity powers of this court. It was not 
the object of the law to have the mayor's office vacant, 
but to induce its acceptance, ample provision being 
made to fill vacancies. This court there recognized the 
validity of these laws and said. “The remedy in law is 
adequate and perfect. The difficulty is in its execution 


only.” 


In considering this case of such serious import to 


said city and to its citizens, there is another proposition 
which dezands attention. in Rees vs. The City of Wa- 
tertown supra, and also in the unreported case of Hew- 
ett et. al. vs. the same, the question came directly before 
this court whether the citizens of Watertown owed this 
debt, and this court in both cases most emphatically 
held that they did not. Hence it is the debt solely of 
the legal entity known as the city of Watertown, con- 
sisting of its powers of government and to levy taxes 
through its citizens volunteering to accept, retain and 
execute the offices for that purpose. Hence there is 
no obligation, moral or legal upon any citizen who 
never consented to this debt to do anything by which 
he or his fellow citizens shall owe or have to pay any 
part of it, especially in view‘of its destructive magni- 
tude and viliianous origin. 

In 1874 the people of Wisconsin adopted an 
amendment to article XI of their constitution, which 
prohibits the contraction of municipal debts, beyond 
five per cent. of the assessed value of the property with- 
in the municipality. ‘This now shields the citizens of 
our state from further wholesale municipal robbery. 
But still the pitiless storm beats on Watertown, from 
which its people’s only shelter is the decision of thiis 
court in Rees vs. The City of Watertown, supra. 

With the foregoing explanations we proceed to 


ei oe 


argue Nos. L97 and 201 of these cases, which in afl es- 
sentials, are alike. 
iF 

ia fart. 

Che summons in this action 2st issued out of the 
court below to the U. S. Marshal on the 19th day of 
June A. D. 1883, Fol. 3 of printed record. This was 
almost six months after the six years statute of limita- 


tions had run upon the last maturing causes of action 
sned on, and set out in the complaint. The answer or 
plea of the statute of limitations, found at Fol. 10 and 
also ‘printed in full at the end of this brief, avers 
~ “that neither the said action nor any of the causes of 
~ aetion in the said amended complaint stated nor any 


rect thereof accrued within six years before the com- 
* encement of the said above entitled accion, nor within 
fs years before said 19th day of June, 1883. That said 


é 
id 


af menced before said 19th day of June, 1883," thus not 


‘action was. not commenced, ior alempted lo be com- 


only interposing the bar of the statute, but negativing all 
pretended diligence on the part of Plaintiffs to commence 
the aetion sooner. All this Pliffs’. general demurrer*ad- 
mits to betrue. Fol. 10, page 9, Butthere is no aver- 
ment of any effort to obtain service before the six years 
bar of the statute had taken full effect. The allegation, 
that since the Ist day of March, LSB, they have employ- 
ed agents and attorneys for the purpose of ascertaining 
who was the mayor, &e., (last of Fol. 7) is no averment 
that this was done before the 19th day of June, 1855. 


But what did these agents and attorneys ever do? 

4 Shr Pe poe 

A The last paragraph, Fol. 8, is a fine example of vague- 
ti ness in pleading, when the pleader has very little basis 


for what he hastosay. Itisthe fair inference that ‘the 
dilizence and employment of agents and attorneys re- 
late to about the 19th of June, 1883, for how could they 
do anything to get the process served on said city before 
it had ever beenissued. Very soon after the attempted 
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service the defendant appeared and answered. Folio 3. 
What right has Plaintiff to claiis that he has been dil- 
gent to have the Court get jurisdiction of Defendant 
before he has procured the issue of a summons, so that 
he may have a chance to get service, or allow Defendant 


to voluntarily appear, as it did in this case very soon 
after the attempt to serve was actually made. 


iI. 


But Plaintiffs allege that fraud defeated the service 
of the process which had never issued until some six 
months after the action was barred as aforesaid. There 
is no law requiring any person to accept or retain the 
office of mayor, and the right to resign we have shown 
above. Neither is there any law requiring the common 
council to meet openly, nor to give Plaintiffs or the 
‘ publie at large notice of their meeting; and there is no 
averment that the place and time of the meeting was 
not known to many persons. Every act of the officers 
and citizens complained of was legal. This debt isa 
matter of vital public interest at Watertown, and the 
conspiracy charged, is but the exercise of the constitu- 
tional right (Sec. 4 of the Ist article of the constitution 
of Wis.) of every citizen of said city to peaceably as- 
semble and discuss the subject of this debt, which he 
don’t owe, and devise measures by which he shall not 
owe it, and by which it shall not harm him or the pub- 
lic interests, and denounce the dishonesty by which it 
was fastened on the city. Besides if any citizen of Wa- 
tertown has done Plaintiffs any wrong, or defrauded 
them of any right, they have their redress, by action 
against him, for the injury. That no real conspiracy is 
alleged, the definition of what it takes to constitute a 
conspiracy plainly shows. For “a conspiracy is a com- 
bination of two or more persons to accomplish, by a con- 
certed action, some criminal purpose, or to accomplish 


oe 


some purpose not in itself criminal, by unlawful or 
criminal means.” 

The corporation having no property of its own is 
incapable of any such conspiracy, and its citizens in 
public and private have the right to take such measures 
for their own and the public safety as the exigeney may 
demand, and transact the “certain necessary business,” 
complained of in these amendments to the complaint. 


Fol. 7, page 7. 


Case No. 199 is-practically like said Nos. 197 and 
201, as to first legal attempt at service uot being made 
until the 1%th day of June, 1583, some six months after 
the bar of the statute. was complete on every cause of 
action stated in the complaint. The summons in the 
name of the deceased Elijah W. Carpenter and the liv- 
ing Edwin IF. Knowlton, bears the date of January 9th 
1878, Fol, 6. But no effort appears to have been made 
to serve it until Dee. 25rd, 1882, nearly five years after- 
wards, Fol. 7, and then said Carpenter had been dead 
nearly a year and four mouths, he having died Sept. Ist, 
18S]. Fol. & And this whole proceeding was a nullity. 
(Fol. 8, at the bottom of page 4). And even Plaintiffs’ 
attorneys do not appear to have been informed of his 
decease until about the time, June 19th, 1883, when 
they untertook to revive the suit which had never exist- 
ed. Fols. 8,9 and 10. Hence we say that the first leyal 
attempt to commence the suit did not precede the last 
named date. It well illustrates Plaintiffs and their at- 
torneys want of diligence, and why they now seek to de- 
pend on mere hearsay, that Plaintiffs attorneys do not 
appear to have known anything of Carpenter's decease 
for well nigh two years after it occurred. We think this 
No. 199 is substantially in the same situation as said 
Nos. 197 and 201, no real attempt having been made to 
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commence it before the 19th day of June, 1883, nearly 
six months after the bar of the statute had taken full 


effect. 
LY. 

About all of the foregoing reasoning we think, ap- 
plies equally to cases numbered 198 and 200. But 
in addition thereto, in these two cases,the Plaintiffs had 
ample opportunity to have commenced their action, in- 
dependent of all they complain of in their amendments 
to their complaints, all modeled upon the same plai in 
every one of the five cases. This more distinctly ap 
pears from oar briefs in the last two mentioned cases. 

i 

But Plaintiffs in error, state, or. assume on pages 
11, 24 and 34 of their brief, that Defendant's answer or 
pleas of the statute of limitations, admit each and every 
allegation of their amendments to their complaints, al- 
though in other parts of every one of Defendant's an- 
swers, each and every allegatien of the said amend- 
ments, intended to take their cases out of the statute of 
limitations, is traversed and denied, except the single 
averment of the annual election of a mayor for said 
city. ‘This is a three-fold mistake, and the fundamental 
error upon which they have staked everything in all 
these five cases. 

Under the practice which preceded the code, Plff's 
could reply, to the plea of the statute of limitations, any- 
thing that would take their case out of the bar of the 
statute, and Defendant could take issue on the reply by 
rejoinder. This formed a separate and distinct issue to 
be tried. Wood on limitation, See. 7. 

dd. Chetty’s Pleadings, 1160 and 1220 to 1225. 

The sole question here is as to the sufliciency of 
the plea of the statute of limitations, Plaintiffs’ demur- 
rer admitting all its averments to be true. 


iP 
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The rule of the law is, that the plea of 
the statute in the words of the statute, or in equivalent 
words, as here, is sufficient, and puts the Plaintiffs to 
their proofs. By so pleading, in the language of the 
court, in the People vs. Arnold, 4th N. Y., 508, at pages 
O11-12, “the words of the plea cover justas much 
ground in the answer as they do in the statute. They 
mean the same thing in both places. The defendant 
has pleaded the fact on which, by law, the bar of the 
statute depends, instead of pleading the evidence of the 
fact, and until good pleading shall be made unlawful 
the answer mast be held sufficient.” 


2. Greenleaf’s Evidence Sec. 45,1. 


The code pleading of Wis. is borrowed mainly from 
the equity system, which permitted a Deft. to plead to 
one portion of acomplaint and demur to another, and 
answer toa third part. lst Barber’s Chancery Practice 117. 
The code pleading if possible is still more flexible, 
allowing as many different defenses as a Defendant may 
have, and even, of inconsistent defenses. 


To illustrate our position, suppose PIffs. instead of 
the allegations of their amendments, had ‘erred in 
their place that an actual state of war had. prevented 
the commencement of these five actions, and in analogy 
to the former practice, Deft. had stood by its pleas of 
the statute of limitations, and had also put in issue the 
allegations of the existence of war, demurrers to the 
pleas of the statute would be overruled of course, and if 
the cases were to be sent back from here, it would not 
be with directions to enter judgment for PIff's, but at 
most to try the issue on the new matter on distinet and 
separate issues onsaid amendments. Wis. system of 
special verdicts, Sees. 2857-8, R. S.,would be well adapted 
tosuch trials. But as in the cases at bar the actual new 
matter therein set up, fully answered and denied, is 
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not, as we think, for he reasoys staged, well pleaded, we 
believe no such result can follow. But certain it is that 
the plea of the statute of limitations has not turned 
Deft’s. most emphatic denials of the averments of the 


amendments to the complaints into an admission of 
their truth. 


DANiEL HALL, 
GEO. W. BIRD, 
Attorneys for Deft. in Error. 


NO. 197. 


U. S. SUPREME COURT, 
HENRY AMY & GUSTAVUS HOPPENSTEDT, 
Plaintiffs in Error, 
Vs. 
THE CITY OF WATERTOWN, 
Defendant in Error. 
The following eopy of the plea of the statute of limi- 
tntions is made inthis ease to call special attention to 
the part in italies under the demurrer to it. Fol. 10 of 
record. 

“hifth. Anal this. the said defencdaut, for A further 
and separate defense, which it will insist upon to said 
action and to the wh le thereat, and to each and every 
eause of action set forth in said amen '!ed complaint, 
avers and alleges that neither the said action nor any of 
the eauses of action in the said amended complaint stated 
nor any pear there yf acerned within sta years before the 
roammencemen? of the suid atove-entithed action, nor within 
8 yours before said 10th lay of June. A. D 1Se3. and that 
said action was not conmenced nor atte sapele l to he com. 
menced before satd WIth day of June, 1ISS5, and that the said 
action was not commenced within the six years limited 
by law for the commencement thereof after the same ac- 
erued, and is barred by the. statute of limitation of the 
Stateof Wiseonsin: that as to all the bonds, interest 
warrants and coupons deserioedin said amended ecom- 

, and as to each and every one of said bonds, inter- 

rrants and coupons, the sal defendant saith and 
avers thateaeh and all of said several e ruses of action 
in saidamendedcompiaint stated, did not, nor did any or 
either of them, accrue thereon within the six years next 
before the commencement of said action, and that-the 
said eetion, and the whole and each and every part 
thereof, 1s barred by the staitut OL limitation of the 
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WV. BIRD axpn DANIEL HALL. 
Defendant's Attorneys. 
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not, as we think, for th reasoys staged, well pleaded, we 


believe no such result can follow. But certain it is that 


the plea of the statute of limitations has not turned 
Deft’s. most emphatic denials of the averments of the 
amendments to the complaints into an admission of 
their truth. 


DANIEL HALL, 
GEO. W. BIRD, 
Attorneys for Deft. in Error. 


NO. 197. 


U. S. SUPREME COURT, | 
HENRY AMY & GUSTAVUS HOPPENSTEDT, 
Plaintiffs in Error, 
vs. 
THE CITY OF WATERTOWN, 
Defendant in Error. 
The following copy of the plea of the statute of limi- 
tutions is made inthis ease to call special attention to 


the part in italies under the demurrer to it. Fol. 10 of 


record. 

“Fifth. Andthis, the said defendaut, for a further 
and separate defense, which it will insist upon to said 
action and to the whole thereof, and to each and every 
enuse of action set forth in said amended complaint, 
avers and alleges that neither the said action nor any of 
the causes of action in the said amended complaint stated 
nor any part thereof accrued within six gears before the 
commencenent of the said above-entitled action, nor within 
sia years before said 190th lay of June, A, D 1883, and that 
srid action was not eo nmenced nor atlempled to bz com- 
menced before said Vth day of June, 1833, and that the said 
action was not commenced within the six years limited 
by law for the commencement thereof after the same ac- 
crued, and is barred by the.statute of limitation of the 
Stateoof Wisconsin; that as to all the bends, interest 
warrants and coupons deserided in said amended com- 
platnt, and as to each and every one of said bonds, inter- 
est warrants and coupons, the said defendant saith and 
avers thateach and all of said several causes of aetion 
in sallamendedcompiaint stated, did not, nor did any or 
either of them, accrue thereon within the six years next 
before the commencement of said action, and that the 
said action, and the whole and each and every part 
thereof, 1s barred by the statute of limitation of the 
State of Wisconsin. 

GEO. W. BIRD axp DANIEL HALL, 
Defendant's Attorneys. 
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